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Preface
____________________

A

federal system automatically creates national-state state relations
which may be cooperative and/or conflictive in nature. The United
States Constitution grants Congress authority to provide only one service—the postal service—within states with the exceptions of services
provided on federal properties such as military bases. In consequence,
there are few opportunities for conflict and more opportunities for
national-subnational cooperation in service provision.
Constitutional amendments and congressional preemption statutes
removing regulatory powers from subnational governments have produced a major restructuring of the United States federal system, demonstrating the framers of the United States Constitution did not intend to
establish a federal system with rigid national-state jurisdictional boundaries. The first two preemption statutes were enacted in 1790. Subsequently, the number enacted, if any, in a given year was small until the
mid-1960s, when the number increased sharply and made the federal
system increasingly fluid and complex in nature. These statutes, simple
and complicated ones, surprisingly have attracted the attention of relatively few political scientists. This volume, building upon an earlier one,
seeks to encourage research on the ramifications of the preemption revolution that removes powers completely or partially in various regulatory
fields from state and local governments.1
In exercising its preemption powers, Congress often acts de novo
without consideration of the effectiveness of similar types of preemption statutes enacted earlier or their potential unforeseen adverse
impact upon subnational governments. The United States Supreme
Court, for example, interpreted the Airline Deregulation Act of 1978
as a field preemption statute that deprived state attorneys general of
authority individually and collectively to enforce state deceptive practices laws against airlines. Investigations by the New York attorney
general in 2001 and 2002 revealed the ineffectiveness of the United
States Security and Exchange Commission, empowered by nine congressional statutes, to police the investment banking industry adequately. To date, Congress has not conducted an in-depth study of the
ix
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various restructuring provisions incorporated into these statutes, but
periodically has responded to state and local government officers’ complaints about a particular statute by enacting an amendment offering a
degree of relief.
The impact of individual preemption statutes on the federal system
in general and individual states varies considerably. A number of complete preemption statutes had no immediate impact because state and
local governments had not legislated in the concerned areas. Others, particularly economic deregulation ones, have had a major impact. Not all
preemption statutes are state unfriendly and it is noteworthy that state
government officers on rare occasions have requested Congress to enact
a supersession statute because of their inability to solve a national problem within their state.
Evidence presented in this volume reveals several major preemption
statutes have failed to achieve their declared goals and the national government is dependent upon states for assistance in ensuring the effectiveness of certain other complete and partial preemption statutes. Congress
recognized the need for subnational governmental assistance by including limited regulatory authority turn-back provisions in certain complete preemption statutes which authorize the head of the concerned
national department or agency to sign an agreement with individual
states allowing them to enforce the statutes or to conduct inspections
using federal standards.
The most important type of preemption statute establishes and/or
authorizes national government officers to promulgate minimum national
regulatory standards subject to supersession by state standards provided
they are as strict or stricter and are enforced. This preemption type, by
forging a national-state partnership, has had the greatest impact upon the
federal system as regulatory responsibility rests in most cases with states
and the role of national departments and agencies is limited to monitoring.
Paradoxically, this preemption type has encouraged states to exercise dormant regulatory powers or exercise more fully their regulatory powers.
The pace of congressional enactment of supersession statutes
declined slightly since 1995 when the Republican Party assumed control
of both houses of Congress, yet the importance of several subsequent
statutes, such as the Telecommunications Act of 1996 and the GrammLeach-Bliley Financial Modernization Act of 1999, should not be underestimated. The former act encourages a continuing revolution in the
provision of telecommunication services and the latter removed the
remaining legal barriers between the banking industry and the insurance
industry. Technological developments and lobbying by civil rights, economic, environmental, and other interest groups ensure Congress will
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continue to preempt completely or partially regulatory powers of subnational governments in the foreseeable future.
Brief Cases Studies in this volume are employed to test the safeguards of federalism theory, which posits states may participate in the
congressional law-making process to seek the prevention of enactment
of unwanted preemption bills into law, and the Blackmun thesis, which
holds states should seek relief from preemption statutes in the political
branch of the national government, Congress, rather than in the judicial branch.
The preemption revolution has several implications for democratic
theory. The principle of subsidiary, incorporated in the draft constitution of the European Union, posits responsibility for a function should
be lodged in the government(s) closest to the people capable of exercising the responsibility effectively. The shifting of the public policy decision-making locus from individual local governments and state
governments to the national political arena in Washington, D.C., reduces
the ability of voters to hold legislators accountable and responsible for
their decisions. The voluminous preemption statutes (the Clean Air Act
Amendments of 1990 has 314 pages) and implementing rules and regulations make it extremely difficult for the citizenry to determine which
plane of government is responsible for each governmental regulatory
function. In addition, government officers often do not understand fully
the statutes and implementing rules and regulations.
Two theories of United States federalism have been developed. The
simple dual theory posits the national government and state governments each possesses autonomous powers and engages in little or no
interaction. The more complex cooperative theory, on the other hand,
holds the two planes of government are involved in cooperative activities on a daily basis. Minimum standards preemption statutes are based
upon the theory of cooperative federalism. While each theory retains a
degree of explanatory value, both fail to explain congressional coercive
use of delegated powers to mandate subnational governments to initiate
specified actions or to forbid these units to initiate specified actions.
This volume presents a more general theory of federalism containing
dual, cooperative, and coercive postulates, and emphasizing the everchanging facilitator, inhibitor, and initiator intergovernmental roles
played by Congress.
This volume also describes several innovative congressional statutes
which encourage state legislatures to enact harmonious regulatory
statutes under the threat of preemption if they fail to enact them or to
encourage states to enter into interstate regulatory compacts. The concluding chapter seeks to promote a reinvigoration of the federal system
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by offering advice to Congress when exercising preemption powers to
ensure achievement of national goals without unnecessarily depriving
subnational governments of important regulatory powers and recommendations to states to cooperatively initiate harmonious regulatory
actions to discourage enactment of congressional preemption statutes.
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____________________________

CONGRESSIONAL PREEMPTION

T

he extent to which political power should be confided to the
national government has been a controversial issue since the drafting
of the U.S. Constitution in 1787 with no consensus reached at any time
on the optimal degree of power centralization. The Constitution’s
drafters decided a static division of regulatory powers between the
national government and the states would be undesirable and hence formulated a lithe document generally enabling Congress to employ its delegated powers, including the necessary and proper clause, to respond
effectively to new regulatory challenges—brought about by domestic,
foreign, and technological developments—without the need for a constitutional amendment. In particular, incorporation in the fundamental
document of provisions for formal constitutional amendments, delegation of expressed powers to Congress in broad terms, and inclusion of
the necessary and proper clause and the supremacy of the laws clause
ensures there will be continuing changes in the distribution of regulatory
powers between the two planes of government. The latter clause is of
great importance as it authorizes Congress to enact statutes invalidating
regulatory statutes and regulations of subnational governments that conflict with congressional statutes. Hence, Congress can employ its constitutional powers to remove completely or partially concurrent and
reserved regulatory powers of the states. A total of 522 preemption
statutes were enacted in the period 1790–2004.
Authors commonly cite the interstate commerce clause and the
supremacy of the laws clause as sources of authority for Congress to
1
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enact preemption statutes. The former clause is not the only delegated
power employable to remove authority from states. Congress also is
authorized to enact preemption statutes relating to bankruptcy, naturalization, copyrights, patents, and taxation. It is important to note the
supremacy of the laws clause does not delegate a power to Congress and
is limited to “conflict preemption,” that is, a court may invalidate a state
constitutional or statutory provision if it conflicts with a congressional
statute based upon a delegated power. Does invalidation of a specific
state statute on the ground of a conflict deprive this state and sister states
of all concurrent powers to regulate in the given field? The answer is no,
but state law enactments in the field subsequent to a court’s conflict
decision, of course, may be subject to court challenges if they conflict
with a congressional statute. The reader should note it is the courts, not
Congress, that determine whether there is a direct conflict between a
federal law and a state law of a magnitude triggering activation of the
supremacy of the laws clause (see chapter 6).
“Conflict preemption” is not the only source of statutory preemption. Congress prospectively can preempt completely or to a limited
extent state regulatory authority in the absence of any conflicting state
constitutional and statutory provisions by exercising its delegated
powers; the necessary and proper clause also allows enactment of preemption and other laws not based upon a specifically delegated power.
In 1819, Chief Justice John Marshall of the U.S. Supreme Court in
McCulloch v. Maryland opined “let the end be legitimate, let it be within
the scope of the Constitution, and all means which are appropriate,
which are plainly adapted to that end are constitutional.”1 In consequence, the national legislature may enact a “field preemption” statute
completely depriving state legislatures of authority to enact regulatory
statutes and state administrators to promulgate rules and regulations in a
specified field for the first time. This type of preemption has a major
impact on the nature of the federal system (see chapter 4).
Can Congress be required to exercise any of its delegated powers?
The answer is no and for decades commentators referred to the “silence
of Congress.” Furthermore, there is no constitutional provision forbidding Congress to devolve one or more of its delegated powers upon the
states with the exception of coinage. The initial Congress in 1789
decided to devolve to states authority to regulate marine port pilots.2
The current Shipping Statute, last revised in 1983, contains a provision
nearly identical to one contained in the 1789 devolution act and stipulates “pilots in the bays, rivers, harbors, and ports of the United States
shall be regulated only in conformity with the laws of the States.”3
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Of greater importance is the McCarran-Ferguson Act of 1945,
which specifically reversed the 1944 decision of the U.S. Supreme
Court holding insurance was interstate commerce by devolving
authority to states to regulate the insurance industry.4 In 1999,
Congress, as described in chapter 5, enacted a statute preempting thirteen specified areas of state insurance regulation and threatening to
establish a national system of licensing insurance agents if twenty-six
state legislatures failed to establish a uniform licensing system by
November 12, 2002.5
A third example of congressional devolution of powers is a minor
one and dates to 1978 when Congress authorized states to preempt to a
limited extent the congressional prohibition of interstate off-track
wagering.6 The statute allows interstate simulcasts of horse races provided the concerned state regulatory agency and the concerned horsemen’s association do not object to the simulcast. The U.S. District Court
for the Eastern District of Kentucky in 1993 agreed with a plaintiff’s
contentions that the act violated the First Amendment’s guarantee of
freedom of speech and is unconstitutionally vague.7 The decision was
appealed and the U.S. Court of Appeals for the 6th Circuit in 1994
reversed the lower court decision by finding that the act does not regulate commercial speech in view of the fact off-track betting can take
place in the absence of simulcasting, the act regulates a very narrow subject and consequently a “less strict vagueness test” is applicable to the
act, and it “does not delegate legislative power to private parties.”8
This book focuses upon the continuous readjustment of the respective competences of Congress and the states resulting from the accretion
of congressional powers by means of conditional grants-in-aid,
crossover sanctions attached to conditional grants-in-aid, tax credits, tax
sanctions, congressional preemption of state regulatory authority, and
occasional congressional devolution of powers to states. Preemption
statutes may be placed in three broad classes: complete, partial, and contingent. The latter refers to preemption statutes applicable to a state or
local government only if a specified condition or conditions exist within
the unit or states failed to enact harmonious regulatory policies in a field
by a stipulated date.
Particular attention is placed upon (1) criteria utilized by the U.S.
Supreme Court to determine whether a congressional statute lacking an
explicit preemption clause is preemptive, (2) national goal achievement,
(3) fiscal implications of congressional mandates and restraints placed on
subnational governments, (4) accountability for action or inaction where
responsibility for the performance of governmental functions is shared
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by two or three planes of government, and (5) modification of the dual
and cooperative theories of U.S. federalism.

Centralization of Political Power
The newly drafted United States Constitution was not a universally
revered fundamental law in 1787–1788. Opponents, termed anti-federalists, raised numerous objections against the proposed document and
were particularly disturbed by a provision in Article VII: “The ratification of the conventions of nine states shall be sufficient for the establishment of this constitution between the States so ratifying the same.” They
specifically maintained the document was illegitimate and violated
Article XIII of the Articles of Confederation and Perpetual Union,
which required that any amendment to the articles be subject to the
approval of the unicameral Congress and each state legislature.
An even greater fear was generated by the constitutional delegation
to Congress of preemption powers whose employment could result in
the conversion, without a constitutional amendment, of the federal
system into a unitary system governed by the English common law ultra
vires doctrine. The states in effect would be subject to the complete
domination of Congress as local governments were subject to the complete control of state legislatures at the time. In a letter, Elbridge Gerry,
a Massachusetts delegate to the 1787 Philadelphia constitutional convention, reflected the views of many citizens:
My principal objections to the plan, are, that there is no adequate provision
for a representation of the people—that they have no security for the right
of election—that some of the powers of the Legislature are ambiguous, and
others indefinite and dangerous—that the Executive is blended with and
will have an undue influence over the Legislature—that the judicial department will be oppressive—that treaties of the highest importance may be
formed by the President with the advice of two thirds of a quorum of the
Senate—and that the system is without the security of a bill of rights.9

Chapter 2 explains Alexander Hamilton, John Jay, and James Madison
wrote eighty-five letters to editors of New York City newspapers (subsequently published as The Federalist Papers) to allay anti-federalist
fears of over-centralization of political powers, and the Bill of Rights
was proposed and ratified as amendments to the U.S. Constitution in
response to these fears.
Concern continued in the late eighteenth and early nineteenth centuries that a federal leviathan would devour the states. A change in attitudes was in part a product of Roger B. Taney replacing John Marshall
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as chief justice of the U.S. Supreme Court in 1835. Under Marshall, the
Court tended to give an expansive reading to the delegated powers of
Congress. The Taney Court, on the other hand, issued a series of rulings
commonly described as dual federalism ones enhancing the powers of
the states. In general, the court was protective of “states rights” until
1937, as explained in chapter 6.
Congress and state legislatures to a large extent exercised their
respective powers independently of each other during the early decades
of the federal system, although Congress enacted two complete preemption statutes in 1790 establishing a uniform copyright system and a uniform patent system.10 The federal system during this period could be
described accurately as largely “symbiotic” in terms of national-state
relations: the two planes of government coexisted in close proximity, yet
had relatively little contact with each other and one plane generally did
not encroach seriously upon the preserve of the other. Although it was
not recognized at the time, ratification of the Fourteenth, Fifteenth, and
Sixteenth Amendments, which delegated additional powers to Congress,
in the period 1868 to 1913, enhanced greatly the prospects the federal
system in the future would undergo significant structural changes.
Furthermore, ratification of the seventeenth amendment, providing for
popular election of U.S. senators, reduced the influence of state legislatures over congressional enactment since the legislatures no longer
elected the senators.
Inventions and technological developments have spurred enactment
of many preemption statutes. Congressional response to inventions,
however, is not always rapid. An Act to Regulate Commerce, creating
the Interstate Commerce Commission (ICC) to regulate railroad fares
and tariffs, was not enacted until 1887.11 Congress responded to several
subsequent technological developments by extending the jurisdiction of
ICC to cover interstate telephone and telegraph companies, transoceanic
cable companies, bus and trucking firms, and electric power transmission lines. In 1996, Congress abolished the commission as deregulation
statutes removed many of its functions (see chapter 4).12
Preemption powers for more than a century were exercised on a
limited basis with only twenty-nine such statutes enacted by 1900; several subsequently were repealed.13 The primary foci of these statutes
were commerce, health, and safety. It should be noted Congress enacted
seven civil and voting rights preemption statutes, based on the
Fourteenth and Fifteenth Amendments, in the period 1866 to 1875. The
U.S. Supreme Court in the latter year, in State v. Reese, invalidated most
provisions of the 1870 and 1871 Voting Rights Acts on the ground they
also protected the voting rights of white citizens while the Fifteenth
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Amendment protects only the voting rights of blacks.14 Congress in 1890
repealed the remaining provisions of these acts and no voting rights act
was enacted again until 1965.
The Great Depression of the 1930s revealed inadequate state government responses to immense economic and social problems and led to
predictions that the states and the federal system would vanish. Luther
Gulick, director of the Institute of Public Administration in 1933, concluded “the American State is finished” and added:
The revolution has already taken place. The States have failed; the Federal
Government has assumed responsibility for the work. The Constitution
and the law must be made to conform to avoid needless complications,
judicial squirmings, and great waste of time and money. Without cleancut constitutional revisions, the States will continue to maintain their
futile duplicating organizations at great expense
All essential powers affecting economic planning and control must be
taken from the States and given to the Nation. . . .
What would the States then become? They would become organs of
local government. They would abandon their wasteful and bungling
endeavors and pretense of competency in the field of national economics
and settle down to perform honestly and successfully their allotted tasks
in creating and maintaining the organs of local government and service.15

Harold J. Laski, a British Fabian socialist and academic who examined the federal system, unconditionally declared in 1939 federalism was
obsolete and in 1948 concluded “the States are provinces of which the
sovereignty has never since 1789 been real.”16
Felix Morley in 1959 reported Alexander Hamilton’s forecast in
The Federalist Papers was correct: Political power would shift to the
national government if the states failed to “administer their affairs
with uprightness and prudence.”17 Morley added: “State governments,
with a few honorable exceptions, are both ill-designed and illequipped to cope with the problems which a dynamic society can not,
or will not solve for itself. State constitutions are in many cases
unduly restrictive. Their legislatures meet too briefly and have the
most meager technical assistance. . . . Governors generally have inadequate executive control over a pattern of local government unnecessarily complex and confusing.”18
Dennis W. Brogan, an English academic and commentator, in
1960 also concluded states possessed relatively few important powers,
and explained:
There is, of course, an irreducible minimum of federalism. The States can
never be reduced to being mere counties, but in practice, they may be little
more than mere counties. The Union may neglect to exercise powers that
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it has and so leave them to the States (subject to varying Supreme Court
doctrines as to whether the States can legislate freely in the mere absence
of federal legislation, on matters affecting interstate commerce for
instance). But in a great many fields of modern legislation, States’ rights
are a fiction, because the economic and social integration of the United
States has gone too far for them to remain a reality. They are, in fact, usually argued for, not by zealots believing that the States can do better than
the Union in certain fields, but by prudent calculators who know that the
States can do little or nothing, which is what the defenders of States’ rights
want them to do.19

The reader should note the above conclusions were drawn prior to
the preemption revolution, explained below, which commenced in 1965.
Congress subsequently removed partially or completely a large number
of regulatory powers from the states, but today no federalism scholar
would agree the federal system is obsolete or states are mere counties.
Congress in the twentieth century increasingly relied upon conditional grants-in-aid (see chapter 3) to persuade states to implement
national policies while continuing to enact a limited number of preemption statutes. Only sixteen preemption statues were enacted during the
1940s and twenty-four during the 1950s, with most relating to commerce and health. The federal system underwent significant changes by
1950 as the result of congressional enactment of numerous conditional
grant-in-aid statutes, which influenced the delivery of many services by
subnational governments, and a number of preemption statutes that
totally or partially removed regulatory authority from the states.20 As a
result, the federal system could be described accurately as a mutuality
model reflecting the general interdependence of the governmental
planes—national, state, and local—and the reliance of one plane upon
the others for performance of a number of functions and/or functional
components, standard setting, or financial assistance.
A federalism revolution commenced in 1965 as Congress enacted
preemption statutes with greater frequency in a wide range of regulatory
fields.21 Thirty-six preemption statutes, many relating to civil rights and
environmental protection, were enacted in the period 1965 through
1969. A total of 102 such statutes were enacted during the 1970s, 93
during the 1980s, 83 during the 1990s, and 41 between 2000 and 2004.
The bulk of these statutes involve commerce, finance, and health, but
banking has emerged as an important preemption area. The reasons
for the sharply increased use of congressional preemption powers
were the growing awareness of the interstate nature of many public
problems, general failure of states to enact harmonious regulatory
statutes and form effective cooperative programs to solve problems,
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activism by certain members of Congress seeking to establish a leadership record in solving major problems as part of their strategy of winning the presidency in a future election, and success of public and
private interest groups lobbying Congress to enact preemption
statutes. It should be noted a number of the post-1965 preemption
statutes amend earlier preemption statutes as illustrated by the
Bankruptcy Reform Act of 1994, Federal Trademark Dilution Act of
1995, Riegle-Neal Amendments Act of 1997, and Internet Tax
Nondiscrimination Act of 2001.22
Mandates and restraints increasingly were included in the new preemption statutes. A mandate requires subnational governments to initiate a specific course of action, such as removal of listed pollutants from
public drinking water supplies. A restraint prevents these governmental
units from initiating an action; dumping sewage sludge in the ocean is
an example.23
The pace of enactment of preemption statutes slowed somewhat
after the Republican Party assumed control of Congress in 1995.
Seventy-five such laws, including several important ones, were enacted
in the period 1995-2004. They reflected in part the Republican-controlled Congress’s responses to pressure from business interest groups
for the establishment of harmonious regulatory policies. The 104th
Congress was sensitive to criticisms of unfunded federal mandates by
subnational governmental officers and enacted the Unfunded Mandates
Reform Act of 1995 establishing new mandatory congressional procedures for the enactment of mandates.24 The following year, Congress
enacted the Safe Drinking Water Act Amendments of 1996, providing
relief from expensive directives contained in the Safe Drinking Water
Act Amendments of 1986. These directives had left numerous small local
governments with the choice of either bankruptcy or abandonment of
their drinking water supply systems and also placed major financial burdens on larger local governments.25
The Telecommunications Act of 1996 preempts all state and local
government legal barriers to firms providing any interstate or intrastate
telecommunications service, but authorizes states to manage their public
rights-of-way and to require providers to pay reasonable fees for the use
of rights-of-way on a nondiscriminatory basis.26 The act also stipulates
local governments cannot require or prohibit the provision of telecommunications services by a cable operator.27 And the Internet Tax
Nondiscrimination Act of 2001 forbids subnational governments to tax
sales made via the Internet.28
The reader should be aware that state government officers are not
always opposed to preemption statutes. The Commercial Motor Vehicle
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Safety Act of 1986, for example, was enacted by Congress at the request
of several states. These states were unable to solve cooperatively the
problem created by commercial vehicle drivers who, holding operator
licenses issued by a number of states, continue to drive with a license
issued by one state after the suspension or revocation by another state of
their respective license for a serious violation of that state’s motor vehicle law or regulation.29
No one can deny that state legislatures are weaker today in terms of
their unrestrained freedom to exercise all powers originally reserved to
them at the time of the ratification of the U.S. Constitution. State legislatures today, however, are exercising powers they generally did not exercise prior to 1965. In other words, the universe of their exercised powers
has been expanded tremendously by congressional minimum standards
preemption statutes. This has resulted in state legislatures exercising
what had been latent powers simultaneously with the loss of their freedom to exercise other specified regulatory powers because of congressional enactment of preemption statutes that remove all or specified
regulatory powers in a given field from states. As explained in subsequent chapters, Congress increasingly relies upon the states to conduct
regulatory programs meeting or exceeding minimum national standards,
and the states typically possess considerable discretionary authority in
administering these programs.

Changing Roles
Congress has drawn upon its latent delegated powers to expand its influence over the provision of services by subnational governments by
means of conditional grants-in-aid, crossover sanctions, and tax credits
(see chapter 3), and similarly to expand its regulatory policy sphere by
enactment of preemption statutes. The latter have resulted in significant
role changes for Congress, the president, federal bureaucrats, national
and state courts, state governors, state legislatures, state bureaucrats,
local government chief executives and governing bodies, local government bureaucrats, interest groups, and citizens.
Congress no longer confines its attention almost exclusively to foreign affairs, national defense, and major public works projects such as
the Boulder Dam; it has become involved deeply in designing programs
to solve rural, urban, metropolitan, and interstate problems that traditionally were the responsibilities of state and local governments. The
enlargement of congressional responsibilities is attributable in part to
lobbying by special interest groups and activism by certain members of
Congress who have sought to establish a leadership record. Congressional
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activism in one regulatory field has generated interest group pressures in
other fields.
As chief executive, the president is responsible for preparing and
transmitting an annual executive budget to Congress and directing
myriad federal departments and agencies. The president increasingly has
been subject to intense pressure by interest groups and citizens as partial
congressional preemption statutes have become more common.
The role of many federal bureaucrats, whose numbers have
remained nearly constant since 1946, has been enhanced dramatically as
a product of congressional enactment of “skeleton” preemption statutes
outlining new programs or policies and authorizing departments and
agencies to draft and promulgate implementing rules and regulations. As
explained in subsequent chapters, their responsibilities include reviewing
and accepting or rejecting state and local government applications for
federal grants-in-aid and analyzing state regulatory standards for conformance with national minimum standards statutes and regulations prior
to delegating regulatory primacy in a given field to applicant states.
The national judicial system continues to play its customary referee
role, but also has become deeply involved in policymaking in areas such
as public schools and the environment, even to the point of establishing
a judicial receivership of several public school systems, as described in
chapter 6. State courts have been deprived of jurisdiction over specified
types of lawsuits by preemption statutes.
The traditional balance of power between a governor and the state
legislature has been altered by partial congressional preemption statutes
and their implementing rules and regulations which grant to governors
powers not delegated by his/her state constitution and/or statutes. The
new roles of governors are examined in chapter 5.
Minimum standard preemption acts have forced state legislatures to
amend their statutes to bring them into conformity with national standards or lose responsibility for the preempted functions and possibly
national grants-in-aid.
The importance of state bureaucrats who administer programs covered by minimum national standards has increased because they draft
and promulgate implementing regulations. In drafting regulations,
bureaucrats typically work closely with their federal counterparts who
are required by law to review state rules and regulations for conformity
with national minimum standards. Development of acceptable state rules
and regulations often necessitates extensive negotiations between
bureaucrats on the two planes of government.
Chief executives of general purpose local governments are not
responsible for administering federal minimum standards preemption
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acts, but are subject to their provisions and implementing rules and
regulations. They may have to seek clarification or waivers of the standards or extensions of time for their governments to meet newly established standards.
Minimum standards preemption statutes can also impact local government bodies. If their facilities fail to meet minimum air, water, and
drinking water national standards, these governing bodies will have to
appropriate funds for necessary improvements to existing facilities
and/or construction of new facilities. Federal mandates imposed on state
and local governments are examined in chapter 7, which also addresses
the question whether subnational governments should be reimbursed in
full or in part for the costs incurred in complying with the mandates.
A positive correlation exists between the expansion of national governmental programs and the growing influence of private and public
interest groups, which naturally transferred part of their attention from
state capitols to the national capitol as Congress became more deeply
involved in traditional state and local governmental functions. Groups
unable to achieve fully or partially their goals by lobbying state legislatures and governors redirected resources to influence Congress, the president, and the national bureaucrats with varying degrees of success.
Do business firms prefer national or state regulation? Congressional preemption has changed the political landscape in terms of interest group politics and the extent of state regulatory authority. Many
economic interest groups historically lobbied against national government regulation in the belief they would be more successful in influencing state legislatures not to enact stringent regulatory statutes and
state administrators whose promulgated regulations might not be as
strict or vigorously enforced compared with national regulations and
their enforcement. The motor vehicle industry in the mid-1960s was a
major exception as it lobbied for complete congressional preemption of
motor vehicle safety standards and regulation of new motor vehicles
emissions. Motor vehicle companies were fearful that absent such preemption they might have to manufacture vehicles with specific safety
features and emission control systems for sale in each state with nonharmonious standards. The trucking industry and the teamsters union
similarly lobbied Congress to remove state authority to establish maximum truck sizes and weights (see chapter 4).

Preemption Criteria
When and under what conditions should Congress preempt the regulatory authority of states and their political subdivisions? The importance of
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this question increased with the acceleration in the pace of congressional
enactment of preemption statutes. President Dwight D. Eisenhower,
reflecting the concern of many citizens that the national government had
become too powerful, appointed in 1953 the Commission on
Intergovernmental Relations. The commission was charged with conducting an in-depth study of power distribution in the federal system.
The commission addressed the controversy over congressional
removal of state regulatory authority and identified the following conditions as justifying Congress exercising its preemption powers:
(a) When the National Government is the only agency that can summon
the resources needed for an activity. For this reason, the Constitution
entrusts defense to the National Government. Similarly, primary
responsibility for governmental action in maintaining economic stability is given to the National Government because it alone can command
the main resources for the task.
(b) When the activity cannot be handled within the geographic and jurisdictional limits of smaller units, including those that could be created
by compact. Regulation of radio and television is an extreme example.
(c) When the activity requires a nationwide uniformity of policy that
cannot be achieved by interstate action. Sometimes there must be an
undeviating standard and hence an exclusively national policy, as in
immigration and naturalization, the currency, and foreign relations.
(d) When a State through action or inaction does injury to the people of
other States. One of the main purposes of the commerce clause was to
eliminate State practices that hindered the flow of goods across State
lines. On this ground also, national action is justified to prevent unrestrained exploitation of an essential nature resource.
(e) When States fail to respect or protect basic political and civil rights
that apply throughout the United States.30

The above criteria may be viewed as common sense ones restating the
powers delegated to Congress by Section 8 of Article I of the U.S.
Constitution and Section 5 of the Fourteenth amendment.
The commission also formulated the following principles to guide
congressional regulation to ensure states retain essential reserved powers:
First, the fact the National Government has not legislated on a given
matter in a field of concurrent power should not bar State action.
Second, national laws should be framed that they will not be construed to preempt any field against State action unless this intent is stated.
Third, exercise of national power on any subject should not bar State
action on the same subject unless there is a positive inconsistency.
Fourth, when a national minimum standard is imposed in a field
where uniformity is not imperative, the right of States to set more rigorous
standards should be carefully preserved.
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Fifth, statutes should provide flexible scope for administrative cession
of jurisdiction where the objectives of the laws at the two levels are substantially in accord. States legislation need not be identical with the
national legislation.31

The first principle is simply recognition of the well-established principle of constitutional law that either or both planes of government may
exercise concurrent powers. The second principle is easy to state but difficult to implement, and questions may be raised whether the principle is
workable in all situations. The third principle is nothing more than a
restatement of the supremacy of the law clause of the U.S. Constitution.
The fourth principle underlies the type of minimum standards preemption employed by Congress since 1965, which is examined in chapter 5.
The fifth principle was implemented by the Atomic Energy Act of 1959,
which authorizes the Nuclear Regulatory Commission to turn over certain regulatory powers to states signing an agreement with the commission provided the state statutes and administrative regulations are
consistent with the federal statutes and administrative regulations, a subject explored in chapter 4.32
The commission in effect urged Congress to be more careful in the
future when enacting statutes not to preempt the regulatory powers of the
states unnecessarily, but it did not attack U.S. courts for their decisions.
The U.S. Advisory Commission on Intergovernmental Relations,
established by Congress in 1959, issued a report in 1984 recommending
that Congress enact a preemption bill into law only to achieve one of the
following goals:
1) to protect basic political and civil rights guaranteed to all
American citizens under the Constitution;
2) to ensure national defense and proper conduct of foreign relations;
3) to establish certain uniform and minimum standards in areas
affecting the flow of interstate commerce;
4) to prevent state and local actions which substantially and
adversely affect another State or its citizens; or
5) to assure essential fiscal and programmatic integrity in the use
of federal grants and contracts into which state and local governments freely enter.33
These principles do not differ significantly from the conditions identified by the Commission on Intergovernmental Relations nearly two
decades earlier.
A much different answer to when and under what conditions
Congress should preempt the regulatory authority of the states was
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provided by President Ronald Reagan, who in 1987 listed the following
as “Fundamental Federalism Principles”:
(a) Federalism is rooted in the knowledge that our political liberties are best
assured by limiting the size and scope of the national government.
(b) The people of the States created the national government when they delegated to it those enumerated governmental powers relating to matters
beyond the competence of the individual States. All other sovereign
powers, save those expressly prohibited the States by the Constitution,
are reserved to the States or to the people.
(c) The constitutional relationship among sovereign governments, State and
national, is formalized in and protected by the Tenth Amendment to the
Constitution.
(d) The people of the States are free, subject only to the restrictions in the
Constitution itself or in constitutionally authorized Acts of Congress, to
define the moral, political, and legal character of their lives.
(e) In most areas of governmental concern, the States uniquely possess the
constitutional authority, the resources, and the competence to discern the
sentiments of the people and to govern accordingly. In Thomas
Jefferson’s words, the States are “the most competent administrations for
our domestic concerns and the surest bulwarks against anti-republican
tendencies.”
(f) The nature of our constitutional system encourages a healthy diversity in
the public policies by the people of the several States according to their
own conditions, needs, and desires. In the search for enlightened public
policy, individual States and communities are free to experiment with a
variety of approaches to public issues.
(g) Acts of the national government—whether legislative, executive, or judicial in nature—that exceed the enumerated powers of that government
under the Constitution violate the principle of federalism established by
the Framers.
(h) Policies of the national government should recognize the responsibility
of—and should encourage opportunities for—individuals, families, neighborhoods, local governments, and private associations to achieve their
personal, social, and economic objectives through cooperative effort.
(i) In the absence of clear constitutional or statutory authority, the presumption to sovereignty should rest with the individual States.
Uncertainties regarding the legitimate authority of the national government should be resolved against regulation at the national level.34

Reagan’s principles essentially reflected the position of individuals
and organizations favoring states’ rights, emphasized the vital role
played by individual states as laboratories of democracy, and advised
Congress to exercise restraint in exercising its delegated powers. Richard
S. Williamson, President Reagan’s first assistant for intergovernmental
relations, explained in 1982 the president was seeking “to change the
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presumptions which have been directing Americans and led them in
recent years to turn first to the federal government for answers. He is
seeking a ‘quiet revolution,’ a new federalism which is a meaningful
American partnership.”35 Nevertheless, President Reagan signed more
preemption bills into law than any other president to date.36

The Changing Nature of National-State Relations
The U.S. Constitution to a large extent assigns responsibility for the
restructuring of the federal system to Congress by delegating to it
sweeping powers in broad terms without guidelines or restrictions governing their use. When pressures build for action to solve a major problem Congress generally responds by developing a solution de novo. No
comprehensive study has been conducted by Congress or any other
organization to identify and assess (1) the effectiveness of the various
structural approaches employed by Congress to remove regulatory
powers completely or partially from subnational governments or (2) the
impact of preemption statutes on the viability and fiscal capacity of
these governments.
A federal system is described aptly as an imperium in imperio, an
empire within an empire, with legislative bodies on the national and state
planes of government exercising relatively autonomous political power
in their respective area of competence as well as concurrent powers (see
chapter 5). The U.S. Constitution delegates specific powers to Congress
and reserves all other powers unless prohibited to the states and the
people. Congress, however, is authorized to employ its delegated
powers, including the necessary and proper clause reinforced by the
supremacy of the law’s clause (art. VI), to preempt certain concurrent
powers exercised by state legislatures. In other words, certain concurrent
powers are coordinate ones and other powers are subordinate ones subject to complete or partial preemption by Congress. A power fundamental to semi-sovereign states, such as the power to levy taxes, is not
subject to preemption unless its exercise places an undue burden on
interstate commerce or denies a citizen equal protection of the laws.
Although Congress has possessed the power to preempt completely
certain concurrent powers since 1789, the power was not employed
between 1790, when the Copyright Act and the Patent Act were enacted,
and 1946 when the Atomic Energy Act was enacted.37
Several of the original complete preemption statutes—atomic
energy, grain standards, and railroad safety are examples—have been
amended by Congress in recognition of the significant roles states can
play in the administration of these statutes. These amendments authorize
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the responsible federal administrator to make limited regulatory authority turn-backs to states meeting stipulated conditions. Congress also has
authorized the governor of one state to petition the secretary of transportation for removal of a decision made by a complete preemption
statute and the governor or state legislature to veto a federal administrative decision based upon a complete preemption statute—Nuclear Waste
Policy Act of 1982—subject to a subsequent veto override by Congress
(see chapter 4).
Congress incorporated contingent preemption provisions in the
Voting Rights Act of 1965, described in chapter 4, by stipulating the
act will apply to a state only if two conditions prevail within the
state.38 In 1999, Congress enacted the Gramm-Leach-Bliley Financial
Modernization Act, which contains a contingent preemption provision
providing a federal insurance agent licensing system would be implemented if twenty-six states failed to adopt a uniform licensing system
for agents by November 12, 2002.39 This provision was effective:
thirty-five states on September 10, 2002, were certified as having a
uniform licensing system.40
Congressional mandates requiring state and local governments to
initiate a particular course of action currently are the major irritants in
national-state relations. Subnational governments described as galling
the 1985 decision of the U.S. Supreme Court that validated congressional extension of the provisions of the Fair Labor Standards Act to
their employees.41
A revolution, albeit a relatively silent one, in intergovernmental relations has been worked since 1965 by limited congressional preemption
of traditional state and local responsibilities. Chapter 5 examines the various types of limited preemption statutes enacted by Congress, including
ones creating an imperium in imperio, adopting a state standard, authorizing additional uses of a federally regulated product as determined by a
state standard, combining partial preemption and imperium in imperio,
and providing for voluntary state transfer of regulatory responsibility to
the national government.
In effect, a regulatory imperium in imperio under partial preemption
exists at the sufferance of Congress, which in its wisdom at any time
may assume complete responsibility for a regulatory function. The principal distinction between a genuine imperium in imperio and one created
by minimum standards partial preemption statutes is that the latter’s
establishment is dependent upon a state voluntarily submitting a plan,
containing state standards at least as stringent as national ones and an
enforcement program, to the appropriate federal department or agency
and accepting the regulatory primacy delegated to it by the department
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or agency if the plan is approved. Under regulatory primacy, only the
state exercises regulatory authority and the role of the concerned
national body is to monitor state exercise of the authority.

The Accountability-Responsibility Problem
Congress in enacting limited preemption statutes has produced a complex national-state intertwining of powers that makes it difficult for
government officers, and particularly for citizens, to determine which
plane is responsibility for solving major governmental problems. A genuine system of “dual” federalism with no shared powers would facilitate citizen determination of the plane of government responsible for a
function or a functional component. The reluctance of Congress to
enact limited preemption acts on a regular basis until 1965 preserved in
general a governance system in which accountability and responsibility
could be fixed with relative ease. It, of course, must be recognized that
federal conditional grants-in-aid allow subnational government officers
to blame Congress for certain unpopular actions by maintaining they
were “mandated” to take the actions. In fact, the so-called mandates
could have been avoided by failing to apply for or accept grants-in-aid
from the national government.
Although limited congressional preemption statutes subject states to
national controls, the extent and variety of these controls vary considerably from one statute to another, as outlined in chapter 5. While the
argument can be advanced that the system may function more effectively
if preemption statutes are tailored to address each problem in the most
effective manner, one product of this approach is citizen confusion.
Citizen control of governments is reduced by complete and limited
preemption as the decision-making forum is shifted from subnational
legislative bodies to the more remote Congress. This disadvantage may
be offset in the eyes of many citizens by advantages that can flow from
congressional preemption statutes. Recommendations are presented in
chapter 7 to clarify the responsibility of the national and state planes of
government under partial preemption statutes.

Congressional Preemption and Goal Achievement
Congressional exercise of its preemption powers is justified primarily on
the ground that it is the most effective and efficient manner in which to
solve major nationwide problems. Unfortunately, as noted earlier, there
have been few studies of the effectiveness and efficiency of the various
types of complete and limited preemption statutes enacted by Congress.
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Studies of a complete preemption program with a provision for the turnback of limited regulatory authority—the agreement states program in
the nuclear area—reached the positive conclusion the program is effective and popular with the states. Citizens generally are aware that the air
quality and water quality partial preemption statutes have failed to
achieve their goals because Congress has been forced to grant extensions
of time for achievement of mandated standards by the states and their
political subdivisions.
A 2002 U.S. General Accounting Office limited study focused on
federal and state responsibilities for standard setting and implementation in regulatory programs and noted: “ . . . [there are a] rich variety of
ways in which the federal government and the states can work toward
achieving shared regulatory objectives. Each variation reflects circumstances and sensitive issues specific to the program concerned, and each
program is unique in some way. But comparative analysis reveals both
underlying features of program design and trade-offs between the various options available. Explicitly considering these features and tradeoffs could help guide decisions about how to structure future
federal-state regulatory programs.”42 This study is examined in more
detail in chapter 7, which also examines the question whether Congress,
in mandating the achievement of statutory goals by specific dates, was
realistic in view of the fact no consideration was given to the technical
feasibility of achieving certain statutory goals or the financial and political capacity of subnational governments to comply with the standards
by the dates specified.
Field preemption by Congress may have undesirable consequences
as illustrated by a 1992 decision of the U.S. Supreme Court opining the
Airline Deregulation Act of 1978 strips states of all regulatory authority
in the field, thereby making it impossible for state attorneys general individually or cooperatively to enforce state deceptive practices suits
against airlines.43
Experience also reveals a federal preemption statute is not always
successful in achieving its proclaimed goals. Congress has preempted to
a substantial degree the authority of states to regulate the financial securities industry. New York State Attorney General Eliot Spitzer in 2002
demonstrated the regulatory inadequacy of the U.S. Securities and
Exchange Commission’s supervision of financial markets by his investigation of Merrill Lynch & Company. His findings revealed some of its
analysts pretended to be providing impartial recommendations to clients
to purchase shares of dot-com companies whose business the company’s
investment bankers were seeking while aware the stocks were not sound
investments.44 The company negotiated a settlement with the attorney
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general involving the payment of $100 million in fines and issuance of an
apology to investors.

Congressional Responsiveness
The unamended U.S. Constitution contained a built-in safeguard ensuring Congress would not intrude upon the reserved powers of the states
by enacting unwanted preemption statutes. The constitutional provision
(art. I, §3) authorizing the election of senators by state legislatures was
an effective mechanism to allow them indirectly to veto preemption bills
approved by the popularly elected House of Representatives. The
Constitution of the Federal Republic of Germany currently contains a
similar provision providing members of the Bundesrat are members of
the Kabinett (cabinet) of each Land (state). The Bundesrat may disallow
bills enacted by the Bundestag (parliament) if they encroach upon the
powers of the Länder (states).
Allowing the drafters of the Constitution to speak for him, Jackson
Pemberton in 1976 attributed the fundamental changes in federal-state
relations to the adoption of the Seventeenth Amendment:
We noted with concern that the universal nature of legislatures is to legislate too much, and that unless some opposing force were supplied, the
United States Congress would eventually infringe every State prerogative
until the rights of the people vested in the States were consumed. We
talked much of the need for Senators to preserve the sovereignty of their
States because they were the best defenders of the rights of the people had
already lost to their States’ governments. Hence, Senators were elected by
the State legislature, were to answer to the State, and were to represent the
interests of the State in the Congress. Amendment XVII destroyed that
balance and the Senate became another house.45

Ratification of this amendment in 1913 removed a safeguard against congressional encroachment on state regulatory powers, yet Congress did
not enact preemption statutes on a regular basis until the 1960s. Chapters
4 and 5 explain the reasons for the sharp increase in such statutes.
One focal point of this book is the extent to which Congress gives
credence to the preemption concerns of state and local governments. In
1824, Chief Justice John Marshall of the U.S. Supreme Court referred to
Congress’s interstate commerce power by noting, “the wisdom and the
discretion of Congress, their identity with the people, and the influence
which their constituents possess at elections, are . . . the sole restraints on
which they have relied to secure them from its abuse.”46 One hundred
and twenty-nine years later, Herbert Wechsler expanded Marshall’s conclusion by developing the political safeguards theory of federalism,
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explaining states can utilize the political process to fend off bills in
Congress designed to preempt one or more of their reserved powers.47
Justice Harry A. Blackmun of the U.S. Supreme Court drew upon
this theory in 1985 to uphold the constitutionality of a congressional
preemption statute by opining, “the principal and basic limits on the federal commerce power is inherent in all state participation in federal government action.”48 The statute extended national minimum wage and
overtime pay requirements to non-supervisory employees of state and
local governments, thereby subjecting many of these governments to a
new major fiscal burden.
States in the early 1960s also objected to many conditions attached
by Congress to grant-in-aid programs and maintained they were burdensome and amounted to an indirect form of preemption. President
Lyndon B. Johnson initiated several administrative actions in response
to these criticisms and President Richard M. Nixon proclaimed his
“New Federalism” policy was designed to shift political power to state
and local governments (see chapter 3). President James E. Carter, a
former Georgia governor, was sensitive to the criticisms of federal rules
and regulations and an economic deregulation movement commenced
during his administration.
President Ronald Reagan, who assumed office in 1981, has been the
most successful president in terms of persuading Congress to reduce the
number of conditions attached to grants-in-aid by replacing numerous
categorical grants-in-aid with block grants and directing federal departments and agencies to expedite delegation of regulator primacy to states
under minimum standards preemption statutes.

Fiscal Implications of Congressional Mandates
General purpose local governments complained for decades about state
legislative mandates requiring the undertaking of specified activities
and/or provision of services meeting minimum state standards on the
ground these mandates impose substantial unreimbursed costs on local
governments. Lobbying by local governments led to amendment of fifteen state constitutions and enactment of statutes in sixteen states providing mandate relief.49 The various amendments and statutes either
make it more difficult for state legislatures to impose mandates or
require the state government to reimburse local governments in full or in
part for costs incurred in implementing the mandates.
Congress uses its preemption powers to impose costly mandates
and restraints on subnational governments. The restraints forbid them
to initiate specific actions and the units may have to employ more
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expensive alternatives. These governments lobbied Congress to reimburse them for mandated costs for three decades without success. In
1995, the Republican Party assumed control of Congress, which
enacted the Unfunded Mandates Reform Act of 1995.50 Chapter 7 contains a typology of congressional mandates and explores the impact of
the Unfunded Mandates Reform Act of 1995 in terms of achieving its
stated goals.

Federalism Theory
Scholarly writings on the U.S. political system contain numerous references to theories of U.S. federalism, but the references tend to be
little more than general phrases, most commonly “dual federalism”
and “cooperative federalism.” Dissatisfaction with the explanatory
values of these descriptors, commencing in the 1960s, led to a myriad
of new descriptors. William H. Stewart in 1984 identified 497 such
figurative descriptions.51
The dual federalism theory is a simple one positing a complete separation of state and national powers. Similarly, the theory of cooperative
federalism typically is defined as a governance system in which activities
of the three planes of governments are carried out on a cooperative basis.
Neither theory adequately explains the federal system more than two
hundred ten years after its inauguration.
Chapter 2 explains in some detail congressional possession of certain
exclusive powers which states are forbidden to exercise. Furthermore,
state legislatures possess exclusive reserved powers—such as provision of
services and control of local governments subject to state constitutional
limitations—which generally are not subject to congressional control.
These facts accord with the theory of dual federalism.
Cooperation between the national, state, and local planes of government in exercising powers is extensive. Examples of national government
cooperation with subnational governments include the Internal Revenue
Service and state tax departments exchanging computer tapes containing
income tax returns, the Federal Bureau of Investigation operating a fingerprint service for state and local police forces, and Congress authorizing grants-in-aid to assist subnational units.
Neither theory, however, takes account of the sharply increased use
of preemption powers by Congress since 1965. In effect, the national
legislature has produced a quiet revolution in the U.S. federal system in
the absence of constitutional amendments by employing its powers of
complete and partial preemption to structure new regulatory relationships between the planes of government.
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Daniel J. Elazar, who made important contributions to federalism
theory, explained in 1987 “the center-periphery model of statehood is
challenged by the champions of a new model, which views the polity as a
matrix of overlapping, interlocking units, powers, and relationships. The
efforts to come to grips intellectually with all of these phenomena have
been slower than the movement in the real world. The accepted intellectual models have tended to lag behind actual developments.”52
Elazar’s comments are most pertinent. It is apparent a full appreciation of the complexities and dynamics associated with the ever-changing
division and sharing of governmental powers cannot be gained from current federalism theories, which focus upon the paradigms of centralization and noncentralization of political power. This linear view of
political powers is useful in positing the extremes, but is not helpful in
promoting a full understanding of the nuances of a complex federal
system composed of centralization, noncentralization, and decentralization elements.
Federalism is an abstract organizational principle; it does not determine precisely the boundary lines between national and state powers. A
federal constitution can provide for a sharp and static distribution of
powers between the two governmental planes or a dynamic changing distribution of powers. An examination of the U.S. Constitution reveals
three broad spheres of power: a national controlling sphere, a state controlling sphere, and a shared national-state sphere. In practice, the shared
sphere also includes general purpose local governments. The drafters of
the Constitution sought to establish “a more perfect Union” and this goal
has been achieved in the sense the planes of government have become
more united through inter-linkages. The goal of “a more perfect Union” is
depicted on the reverse side of the Great Seal of the United States: the
shield with a horizontal bar represents Congress, linking the thirteen vertical bars (states) together, thereby suggesting Congress had been assigned
the major responsibility for integrating states into the national polity.
The review of congressional complete and circumscribed preemption statutes in this volume reveals a new synthesis of elements to be
incorporated into a more general theory of federalism which has greater
explanatory value than the two current major theories. It will become
apparent that more than a separation of all political powers between two
planes of government and cooperative interplane relations must be
embodied in a dynamic theory of federalism. The intertwining of regulatory programs, produced by fiscal incentives and prescriptions, and constantly changing relationships between the planes are key characteristics
of a functioning federal system in the twenty-first century.
A comprehensive nonequilibrium theory of dynamic federalism
must encompass elements of imperium in imperio, cooperative interplane
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interactions, informal congressional preemption, total congressional preemption, and partial congressional preemption, a subject examined in
chapter 7.

An Overview
An in-depth analysis of metamorphic federalism commences with chapter 2, which examines the strengths and weaknesses of the confederacy
established in 1781 by the Articles of Confederation and Perpetual
Union, the growing dissatisfaction with the articles, and the conversion
of the confederacy into a federal system by the U.S. Constitution effective in 1789. This chapter explores the intent of the constitution’s
drafters and the expansion of the powers of the national government by
statutory elaboration, judicial interpretation of constitutional grants of
powers to Congress, and constitutional amendments.
Chapter 3 reviews congressional use of incentives—conditional
grants-in-aid and tax credits—to persuade states and local governments
to adopt and implement national policies. This chapter makes a clear distinction between incentives and genuine congressional mandates.
The subject of chapter 4 is complete congressional preemption of
the regulatory authority of states in specified fields. Experience with several complete preemption statutes reveals states, if authorized, could
play a role in implementation of the statutes, and Congress amended a
number of these statutes by authorizing a limited turn-back of regulatory authority to the states.
Chapter 5 explores the nature of the imperium in imperio system
established by the U.S. Constitution and congressional use of its delegated powers to remove regulatory powers partially from states.
Congressional preemption statutes have been challenged on numerous occasions on the ground they violate the Tenth Amendment to the
constitution. Furthermore, Congress does not always include a provision in a statute stipulating whether the regulatory powers of states are
preempted totally or partially. Chapter 6 focuses on major U.S. Supreme
Court decisions relative to whether Congress exceeded its delegated
powers in enacting a preemption statute or intended to preempt the
powers of states without so stipulating.
Chapter 7 reviews the findings presented in the preceding chapters,
draws conclusions with respect to the desirability and effectiveness of
various types of complete and partial preemption statutes, and offers a
more dynamic and general theory explaining the nature of the U.S. federal system in the first decade of the twenty-first century.
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ESTABLISHMENT OF A
FEDERATION

T

hree major governance changes occurred within the original thirteen
states in the period 1776 to 1789. The Declaration of Independence
in 1776 instituted the first change and made clear that thirteen new
nation-states had been created. These states formed a loose coalition,
superintended by the Second Continental Congress, for the purpose of
prosecuting the Revolutionary War against the United Kingdom. The
second major governance change was the 1781 ratification of the Articles
of Confederation and Perpetual Union by the thirteen states establishing
the third confederacy in the world. The demonstrated inadequacies of
the articles led to the third governmental transformation with the 1788
ratification of the U.S. Constitution and its effectuation in 1789. The
newly established first federal system has been undergoing continuous
changes as the result of ratification by states of congressionally proposed
constitutional amendments, judicial decisions interpreting the scope of
the delegated powers, and Congress’ use of statutory elaboration to
make concrete the powers delegated to it in general terms.
The initial adoption of a confederation and the subsequent adoption
of the innovative federal system are attributable to the fear of a strong
national government that might be a threat to individual liberties. The
debate between advocates of a strong national government and advocates
of states’ rights has been a continuing one. It has been accentuated since
the mid-1960s by the explosion in the number of preemption statutes
25
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removing completely or partially regulatory powers in specified fields
from states.
The dramatic expansion in the use of latent powers by Congress
during the Great Depression of the 1930s struck fear in the hearts of the
more conservative elements in the nation and was responsible for
numerous proposals in the immediate post-World War II period to shift
powers from Congress to the states. Relatively few successful initiatives
to strengthen the position of states were implemented until President
Richard M. Nixon was able to persuade Congress in the early 1970s to
enact several of his “New Federalism” proposals into law. His resignation as president in 1974 terminated major efforts to alter significantly
the nature of the federal system until the inauguration of Ronald Reagan
as president in 1981. Initially, Reagan experienced considerable success
in implementing several of his recommendations, a subject examined in
chapter 3.
However, centralization trends continued throughout the Nixon
and Reagan presidencies and are traceable in origin to the Water Quality
Act of 1965, the first partial preemption statute to establish minimum
national standards and provide for federal assumption of responsibility
for water pollution abatement if a state failed to adopt and implement a
pollution abatement plan meeting minimum national standards.1
Congressional preemption of state regulatory authority subsequently
attracted relatively little academic study for more than two decades, yet
preemption has had a major impact upon the nature of the federation
(see chapter 5).
This chapter examines the development of the Articles of
Confederation and Perpetual Union, their weaknesses, the intent of the
drafters of the U.S. Constitution relative to the powers delegated to
Congress and the powers reserved to states, and expansion of congressional powers.

The Articles of Confederation and Perpetual Union
Member states of a confederation retain all powers not denied to them
by their respective constitution, and the national government possesses
only powers expressly delegated to it by the states. The nature of a confederation would lead one to assume the thirteen newly independent
states would have few objections to forming a confederacy since they
would retain ultimate control of the system. Nevertheless, there was
strong opposition by states to giving up any of their powers to a national
body, no matter how weak its powers might be. Leading political statesmen, including Samuel and John Adams of Massachusetts and Thomas
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Jefferson and Patrick Henry of Virginia, strongly opposed any movement to restrain the freedom of state legislatures to enact statutes.2
The Second Continental Congress, a unicameral body with equal
representation from each of the thirteen states, coordinated efforts to
expel the British during the Revolutionary War. This body understood
the need for a fundamental law to unite the states and in 1777 drafted and
submitted the Articles of Confederation and Perpetual Union to the
states for ratification. Eight states ratified the document the following
year and four additional states ratified the articles in 1779. Maryland,
however, refused to ratify the document until 1781 because of Virginia’s
claims to the “western lands.” Virginia in that year acceded to Maryland’s
position by ceding the lands to the proposed union. Maryland thereupon
ratified the articles, and they became effective immediately.
Major Provisions
Article II is the most important one and stipulates “each State retains its
sovereignty, freedom and independence, and every power, jurisdiction
and right, which is not by this confederation expressly delegated to the
united States in Congress assembled.” Notice the use of “united” to signify a national government was not being established and the confederation was composed of states united for express purposes. Article III
describes the mutual relations of the states as “a firm league of friendship
with each other.” The articles did not establish an executive branch or
judicial branch.
Each state legislature was authorized to appoint and send two to
seven delegates to the Congress and to recall a delegate at any time. No
delegate could serve for more than three years during any six-year term
of Congress. Each state had one vote in the Congress regardless of the
number of members appointed to represent the state.
The articles delegated relatively few powers to Congress. It was
empowered to borrow and coin money, declare war, establish a postal
system and standards of weights and measures, negotiate treaties with other
nations, and regulate relations with Indian tribes. Congress also could
establish quotas for each state to furnish men and money for the army.
Predestining the demise of confederacy was the failure of the articles to
authorize Congress to levy taxes and to regulate interstate commerce.
Major Defects
The articles’ defects were revealed relatively quickly by experience.
Specifically, the defects were the failure to grant adequate powers to
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Congress which was (1) dependent upon voluntary contributions of
funds by states; (2) powerless to regulate interstate commerce; (3) lacked
authority to enforce its enacted statutes which individual states were free
to ignore; (4) hampered in obtaining foreign credit; and (5) unable to
suppress domestic disorders.
The paper money printed by Congress soon became worthless
because of its inability to raise funds by taxation and several states
commenced to issue paper currency. Perhaps of greater importance in
terms of leading to the abandonment of the articles were state-erected
interstate trade barriers which gradually strangled commerce among
sister states. Firewood from Connecticut and cabbage from New
Jersey are examples of commodities taxed by New York during this
time period.3 Furthermore, the moneyed and property classes were disturbed greatly by Shays’s rebellion in western Massachusetts in 1786,
which resulted in Captain Shays and his followers occupying most of
Massachusetts west of Worcester until the rebellion was suppressed by
an army led by General Benjamin Lincoln and financed by wealthy
Boston citizens.4 Shays’s demands included lower taxes, cheap money,
and suspension of mortgage foreclosures. New Hampshire in the same
year was forced to call out its militia to disperse a mob seeking to
coerce members of the General Court (state legislature) to authorize
the printing of paper money.5
With the defects of the articles becoming more apparent with the
passage of each year, the boundary commissioners of Maryland and
Virginia recommended in 1785 that each state send delegates to a meeting in Annapolis the following year to consider remedies. This conference, attended by delegates from only five states, memorialized
Congress to convene a convention in Philadelphia in 1787 for the purpose of drafting curative amendments to the Articles of Confederation
and Perpetual Union. Congress, with reluctance, called the convention.

The Constitution of the United States
All states, except Rhode Island and Providence Plantations, sent delegates to the convention held in Philadelphia from May to September
1787. Delegates generally were dissatisfied with the articles but opposed
to establishment of a unitary or centralized national governance system.
They took an innovative step and drafted a constitution establishing an
imperium in imperio by dividing powers between the thirteen states and
Congress (see figure 2.1). In effect, they merged a unitary system with a
confederate system by delegating specified powers to the national
Congress, which could enact uniform national laws, while reserving to
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Figure 2.1
Power Division in the United States

VOTERS
CONSTITUTION
CENTRAL
GOVERNMENT

STATES

the states all other powers not prohibited. State legislatures were thereby
allowed considerable freedom to enact statutes significantly different
from statutes enacted by sister state legislatures. No constitutional
attempt, however, was made to maintain a balance of powers between
the national government and the states.
The proposed constitution reflected the sharp divisions between the
thirteen states at the time. Incorporated into the document were compromises between states with large populations and states with small
populations, northern and southern states, and eastern seaboard and
inland states. New Jersey delegates at the convention proposed continuation of the system of voting in the confederacy’s unicameral Congress,
with each state having one vote. Virginia delegates, on the other hand,
maintained votes accorded to each state should be in proportion to its
percentage of the national population, thereby favoring states with large
populations. The famous Connecticut compromise provided for a
bicameral Congress, with the senate composed of two members from
each state elected by its state legislature for a six-year term and a directly
elected house of representatives with seats apportioned among the states
on the basis of their respective population with the proviso each state
would have at least one member.
Distribution of Powers
The decision to establish a federal system presented the drafters of the
fundamental law with three options relative to the distribution of functional responsibilities between the national and state planes of government. First, specific responsibilities could be assigned to each plane.
Second, specific functions could be confided to the national government
with all other powers, except prohibited ones, reserved to the states.
Third, the states could be granted specific powers and all other powers,
excepted prohibited ones, could be reserved to the national government.
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The convention decided the constitution should delegate enumerated or expressed powers to Congress including exclusive ones—foreign
affairs, coinage of money, and declaration of war. Included in the list of
delegated powers is a clause, commonly termed the necessary and proper
clause, authorizing Congress “[t]o make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all
other powers vested by this Constitution in the Government of the
United States, or in any department or officer thereof” (art. I, §8). The
delegates acted upon the assumption that all other powers not specifically forbidden would be reserved to the states. The Tenth Amendment
to the Constitution made explicit this assumption.
Congress and the states are forbidden by the Constitution (art. I,
§§9–10) to exercise certain powers: enactment of bills of attainder and ex
post facto laws, and granting titles of nobility. Congress specifically was
forbidden (art. I, §9) to lay duties on exports from any state, grant preference to the ports of one state over ports of other states, require vessels
bound to or from a state to pay duties in another state, draw funds from
the Treasury without an appropriation, or prohibit the importation of
slaves into any state prior to 1808.
The Constitution (art. I, §10) contains preemption provisions removing powers from states: “No State shall enter into any treaty, alliance or
confederation; grant letters of marque and reprisal; coin money, emit bills
of credit; make any thing but gold and silver coin a tender in payment of
debts; pass any bill of attainder, ex post facto law, or law impairing the
obligation of contracts; or grant any title of nobility.”
Two types of concurrent powers are authorized by the
Constitution. The first type includes the power of states to levy taxes
immune from formal congressional preemption or court invalidation
unless they impose a burden on interstate commerce or violate the privileges and immunities or equal protection of the laws clauses of the constitution. The second type encompasses powers expressly delegated to
Congress and not prohibited to states, as illustrated by regulation of
interstate commerce. The existence of concurrent powers can result in
clashes between a congressional statute and a state statute. The
Constitution’s drafters were aware such conflicts would occur and
incorporated the supremacy of the law’s clause in Article VI providing
for the prevalence of the congressional statute in the event of a conflict.
In other words, the exercise of this type of concurrent power by a state
legislature is subject to complete or partial preemption by a congressional statute.
The Constitution (art. I, §10) also allows state legislatures to exercise
certain otherwise prohibited powers with the consent of Congress—
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levying of import and tonnage duties, keeping troops in time of peace,
and entering into compacts with sister states. The U.S. Supreme Court,
however, has not always ruled these powers can be exercised only with
congressional approval. In Virginia v. Tennessee, the Court in 1893
opined such approval is required only if two or more states desire to
enter into “political compacts” affecting the balance of power between
the states and the Union.6 In 1975, the Court held the prohibition of
levying “imposts or duties on imports” without congressional consent
does not prevent imposition of an ad valorem property tax on imported
tires.7 The Court in 1986 issued a similar ruling holding it was constitutional for a county in North Carolina, a major tobacco producing state,
to levy an ad valorem property tax on imported tobacco stored in customs-bonded storehouses for future incorporation in domestic manufacturing on the grounds the tax did not violate the import-export clause of
the constitution and was not preempted by a congressional statute.8
It is important to note citizens within states receive all their public
services, except the postal service, from state and/or local governments.
The mix of state and local services provided varies considerably between
the states. Congress, of course, is free to authorize the provision of services on federal properties, such as education for children on military
bases located within states.
Ratification Campaign
Opposition to the proposed constitution was strong in all states and
especially in New York and Virginia. The drafters were aware it would
be impossible to persuade all thirteen states to ratify the proposal and
decided it would become effective upon ratification by conventions of
voters in nine states.9 It should be recalled that Article XIII of the
Articles of Confederation and Perpetual Union stipulated they could be
amended only by the affirmative vote of Congress confirmed by each of
the thirteen state legislatures.
The visible strength of the opposition to the proposed fundamental
law induced Alexander Hamilton, John Jay, and James Madison to write a
series of eighty-five letters to editors of New York City newspapers,
signed Publius. These letters explained the document with emphasis on the
incorporated prohibitions protecting the liberties of individuals and the
sections ensuring states would retain important powers.10 These letters
remain the best exposition on the design of the proposed constitution.
Hamilton contended, in “The Federalist Number 17” “it will always
be far more easy for State governments to encroach upon the national
authorities than for the national government to encroach upon the State
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authorities. The proof of this proposition turns upon the greater degree of
influence which the state governments, if they administer their affairs with
uprightness and prudence, will generally possess over the people.”11 He
described in “The Federalist Number 33” the necessary and proper clause
as “the sweeping clause,” and sought to ensure readers it could not be used
to expand without limit the delegated powers of Congress.12 Referring to
the delegated taxation power, Hamilton asked: “What are the proper
means of executing such a power but necessary and proper laws?”13
James Madison, in “The Federalist Number 44,” also justified the
clause by explaining employment by the drafters of the first alternative—assignment of specific powers to each plane—would have resulted
in a “complete digest of laws on every subject to which the Constitution
relates” and the second alternative would involve the enumeration of
“the particular powers or means not necessary or proper for carrying the
general powers into execution” and “the task would have been no less
chimerical. . . . ”14 Constitutional silence on the subject would have been a
third alternative, but Madison concluded “all the particular powers requisite as means of executing the general powers would have resulted to
the government by unavoidable implication.”15
Citizens fearful of the creation of a national leviathan were reassured
by Madison in “The Federalist Number 45”: “[t]he powers delegated by
the proposed constitution to the federal government are few and defined”
and in “The Federalist Number 46” he predicted “a local spirit will infallibly prevail much more in the members of Congress than a national
spirit will prevail in the legislatures of the particular States.”16 Experience
under the Constitution reveals these prognostications generally were
accurate until 1965 when Congress commenced to exercise its preemption powers with greater frequency to remove important regulatory
powers completely or partially from state and local governments, and to
impose mandates upon them, a subject examined in chapters 4 and 5.
Members of the Pennsylvania convention considering the proposed
national constitution were divided, with minority members maintaining
“the powers vested in Congress . . . must necessarily annihilate and
absorb the legislative, executive, and judicial powers of the several States,
and produce from their ruin one consolidated government, which from
the nature of things will be an iron handed despotism, as nothing short
of the supremacy of despotic sway could connect and govern these
United States under one government.”17
These members directed their criticism in particular at the “complete and unlimited” power of Congress “over the purse and the
sword,” and prophesied:
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As there is no one article of taxation reserved to the state governments, the
Congress may monopolize every source of revenue, and thus indirectly
demolish the state governments, for without funds they could not exist;
the taxes, duties, and excises imposed by Congress may be so high as to
render it impracticable to levy further sums on the same articles, but
whether this should be the case or not, if the state government should presume to impose taxes, duties, or excises on the same articles with
Congress, the latter may abrogate and repeal the laws whereby they are
imposed, upon the allegation that they interfere with the due collection of
their taxes, duties, or excises, by virtue of the following clause, part of section 8th, article 1st, viz. “To make all laws which shall be necessary and
proper for carrying into execution the foregoing powers, and all other
powers vested by this Constitution in the government or the United
States, or in any department or officer thereof.”18

The above fear was realized partially in 1942 when Congress raised income
tax surtaxes sharply, with the highest rate set at ninety-one percent.
The Federalist Papers did not allay the Anti-Federalists’ fear of a
strong national government. To persuade the larger states to ratify the
proposed constitution, the proponents agreed the first item of business
of the new Congress under the constitution would be the proposal of a
bill of rights. Thomas Jefferson wrote to James Madison and implied the
Virginia convention should not ratify the proposed fundamental law
unless a bill of rights was incorporated into the document.19 The
Massachusetts, New York, and Virginia conventions ratified the proposal with the condition that a bill of rights be added as soon as the constitution became effective. New Hampshire, in June 1787, became the
ninth state to ratify the constitution and also recommended the adoption
of a bill of rights. Elections for presidential and vice presidential electors
and members of the U.S. House of Representatives were held in 1788,
state legislatures each appointed two senators, and the new national government became effective in 1789.
The Tenth Amendment is known as the states’ rights amendment
and attempts to make it crystal clear Congress possesses only enumerated powers by stipulating “the powers not delegated to the United
States by the constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people.” This division of powers
approach to establishing a governmental system—an imperium in imperio—often is labeled dual or layer cake federalism and underlies the
theory of dual federalism. In practice, there is a sharing by the national
and state governments of many powers—a marble or “rainbow” cake—
by the three planes of government (federal, state, and local) rather than
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the complete separation of national and state powers suggested by the
theory of dual federalism.
Expansion of National Powers
The possibility one plane of government would encroach upon the preserve of the other plane concerned Thomas Jefferson, who wrote in
1814, “I have always thought where the line of demarcation between the
powers of the General and the State governments was doubtfully or
indistinctly drawn, it would be prudent and praiseworthy in both parties, never to approach it but under the most urgent necessity.”20 The
potential for national government encroachment upon the reserved
powers of the states has been increased significantly by accretions of
congressional powers resulting from statutory elaboration of delegated
powers, generally broad judicial interpretation of delegated powers, and
ratification of constitutional amendments delegating additional powers
to Congress and authorizing popular election of U.S. senators. The
enlarged powers of Congress in particular generated a continuing ideological debate over the proper roles of the national government and the
states (see figure 2.2).
Figure 2.2.
Distribution of Powers, U.S. Constitution, 1789 and 2005*

1789
Exclusive Federal Powers

Concurrent
Powers

Art. 1
§10

Exclusive State Powers

2005
Exclusive Federal Powers

Concurrent
Powers

Art. 1 Exclusive State
§10
Powers

*Based upon a “zero-sum” model where an increase in the powers of the federal government results in a corresponding decrease in the powers of the states.

Statutory Elaboration
There is no constitutional requirement Congress must exercise a delegated power and Congress failed to exercise a few of its delegated
powers for many decades. To cite two examples, Congress did not use
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its authority to regulate interstate commerce in a comprehensive manner
until enactment of an Act to Regulate Commerce of 1887 or its power to
supersede most provisions of state bankruptcy laws until 1898.21
Congress first employed its preemption powers to remove two concurrent state regulatory powers in 1790 when it enacted the Patent Act
and the Copyright Act, but nevertheless it had enacted only twenty-nine
total and partial preemption statutes by the end of the nineteenth century.22 The pace of enactment of such statutes picked up slowly during
the first four decades of the twentieth century. Shortly after the end of
World War II Congress enacted two major preemption statutes. The
Atomic Energy Act of 1946 completely preempted responsibility for the
regulation of ionizing radiation until a 1959 amendment authorized the
Atomic Energy Commission (now Nuclear Regulatory Commission) to
enter into agreements with states allowing them voluntarily to assume
certain regulatory responsibilities.23 Thirty-two states have assumed such
responsibilities as of 2004, a subject addressed in chapter 4 in terms of its
implications for intergovernmental cooperation and conflict. Another
example of a complete preemption statute is the Uniform Time Act of
1966, preempting responsibility for determining the dates on which standard time is changed to daylight saving time and vice versa.24
An explosion in the rate of enactment of preemption statutes commenced in 1965 and involved new types of complete and partial preemption statutes. Many of these statutes relate to environmental protection
because Congress concluded major environmental problems could not
be solved by relying upon state and local governments to initiate corrective action even with the encouragement of federal grants-in-aid. Two
preemption statutes—Water Quality Act of 1965 and Air Quality Act of
1967—marked a new phase in congressional use of its powers of supersession by establishing a new type of partial preemption statute which
specifies minimum water quality and air quality standards that states, by
statutes and administrative regulations, are allowed to exceed.25
The first act requires each state, desiring to retain regulatory authority, to adopt “water quality standards applicable to interstate waters or
portions thereof within such State,” as well as an implementation and
enforcement plan. The administrator of the Environmental Protection
Agency (EPA) is authorized to promulgate water quality standards
which become effective at the end of six months if a state fails to establish and enforce adequate standards. The federal role has been strengthened by other statutory enactments, particularly the Federal Water
Pollution Control Act Amendments of 1972, which established July 1,
1977, as the date for achieving “water quality which provides for protection and propagation of fish, shellfish, and wildlife,” and required the
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elimination of the “discharge of pollutants into navigable waters by
1985.”26 The Air Quality Act of 1967 established a similar procedure
with respect to states assuming responsibility for air pollution abatement
with the exception of emissions from new motor vehicles. The rate at
which preemption statutes were enacted did not significantly slow subsequent to the Republican Party gaining control of Congress effective in
1995, as noted in chapter 1.
Judicial Interpretation
The U.S. Supreme Court, under the chief justiceship of John Marshall,
commenced in the second decade of the nineteenth century to issue decisions interpreting broadly certain delegated powers of Congress, as illustrated by the development of the doctrine of implied powers in
McCulloch v. Maryland in 1819 and the doctrine of the continuous journey in Gibbons v. Ogden in 1824 (see chapter 6).27 Political scientist
Woodrow Wilson in 1885 was convinced “Congress must wantonly go
very far outside the plain and unquestionable meaning of the
Constitution, must bump its head directly against all right and precedent, must kick against the very pricks of all well-established rulings and
interpretation, before the Supreme Court will offer its distinct rebuke.”28
The U.S. Supreme Court always has possessed the authority to
invoke the Constitution’s supremacy of the law’s clause as the ground
for invalidating a state statute that conflicts with a congressional statute.
In the nineteenth century, the Court developed its dormant interstate
commerce doctrine to place restrictions on the use of the states’ police
power (a broad regulatory power) and taxation powers to ensure the free
flow of interstate commerce in the absence of congressional statutes regulating interstate commerce. In 1976, the Court extended the guarantees
of the First Amendment to the U.S. Constitution by partially preempting state corrupt practices statutes restricting political campaign contributions and expenditures.
The Court in Buckley v. Valeo, which involves the Federal Election
Campaign Act of 1971 and its 1974 amendments, opined the individual
contribution limits, disclosure and reporting requirements, and public
campaign financing provisions were constitutional, but ruled as violative
of the First Amendment the limits placed on the amount of money a
candidate can spend from his/her personal funds.29 The Court specifically held the limitation of personal expenditures by candidates
“imposes a substantial restraint on the ability of persons to engage in
protected First Amendment expression.”30 The Court added: “The candidate, no less than any other person, has a First Amendment right to
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engage in the discussion of public issues and vigorously and tirelessly to
advocate his own election and the election of other candidates. Indeed, it
is of particular importance that candidates have the unfettered opportunity to make their views known so that the electorate may intelligently
evaluate the candidates’ personal qualities and their positions on vital
public issues before choosing among them on election day.”31
Building upon this decision, the Court in 1978 invalidated a
Massachusetts corrupt practices act restricting contributions of a corporation to referendum campaigns involving issues “that materially affect
its business, property, or assets” by ruling a corporation has the right
guaranteed by the First Amendment to spend its funds to publicize its
opposition to a proposed Massachusetts constitutional amendment that
would authorize the general court (state legislature) to levy a graduated
income tax.32
These two decisions, by preempting state statutes limiting personally financed campaign expenditures and corporate referendum campaign expenditures, have had an adverse impact on the nature of political
campaigns. The Buckley decision has made it extremely difficult for candidates who are not exceptionally wealthy to win a seat in the U.S.
Senate, a governorship in a large state, or the office of mayor in a city
such as New York. These Court rulings also have resulted in a proliferation of political action committees, which provide a significant portion
of the funds expended in political campaigns for elected office and in initiative and referendum campaigns.33
Many U.S. Supreme Court decisions since the middle of the twentieth
century and enactment of total and partial preemption statutes since 1965
generated a major debate relative to whether the Court and Congress have
deviated from the intent of the framers of the U.S. Constitution.

The Intent of the Framers
U.S. Attorney General Edwin Meese III in 1985 initiated a national
debate on the intentions of the drafters of the U.S. Constitution when
they included various provisions in the fundamental document. He
maintained the majority of the justices of the U.S. Supreme Court in
their federalism decisions were not adhering to the intent of the
Constitution’s framers.
A jurisprudence seriously aimed at the explication of original intention
would produce defensible principles of government that would not be
tainted by ideological predilection. A Jurisprudence of Original Intention
also reflects a deeply rooted commitment to the idea of democracy. The
Constitution represents the consent of the governed to the structure and
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powers of the government. To allow the court to govern, simply by what
it views at the time as fair and decent, is a scheme of government no longer
popular; the idea of democracy has suffered. The permanence of the
Constitution is weakened. A Constitution that is viewed as only what the
judges say it is, is no longer a constitution in the true sense.34

Meese’s view drew an almost immediate response from Justice
William J. Brennan, Jr., of the U.S. Supreme Court:
There are those who find legitimacy in fidelity to what they call “the
intentions of the Framers.” In its most doctrinaire incarnation, this view
demands that Justices discern exactly what the Framers thought about the
question under consideration and simply follow that intention in resolving
the case before them. . . . It is arrogant to pretend that from our vantage we
can gauge accurately the intent of the Framers on applications of principle
to specific, contemporary questions. . . . Typically, all that can be gleaned is
that the Framers themselves did not agree about the applications or meaning of particular constitutional provisions, and hid their differences in
cloaks of generality.35

Judge Robert H. Bork of the U.S. Court of Appeals for the District
of Columbia Circuit in the same year delivered a rejoinder to Justice
Brennan’s views:
In short, all an intentionalist requires is that the text, structure, and history
of the Constitution provide him not with a conclusion but with a premise.
That premise states a core value that the framers intended to protect. The
intentionalist judge must then supply the minor premise in order to protect the constitutional freedom in circumstances the framers could not
foresee. . . . Thus, we are usually able to understand the liberties that were
intended to be protected. We are able to apply the First Amendment’s free
press clause to the electronic media and to the changing impact of libel litigation upon the media; we are able to apply the Fourth Amendment’s
prohibition on unreasonable searches and seizures to electronic surveillance; we apply the commerce clause to state regulation of interstate trucking. . . . At the very least, judges will confine themselves to the principles
the framers put into the Constitution. Entire ranges of problems will be
placed off-limits to judges, thus preserving democracy in those areas
where the framers intended democratic government. That is better than
any non-intentionalist theory can do.36

Professor H. Jefferson Powell of the University of Iowa Law School
examined the cultural factors which influenced legal interpretation when
the U.S. Constitution was drafted and ratified, and concluded “the claim
or assumption intentionalism was the original presupposition of
American constitutional discourse . . . is historically mistaken.”37
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The Meese initiated constitutional debate is not as heated in the
opening decade of the twenty-first century in part because a fivemember majority of the U.S. Supreme Court has been more protective
of the rights of states since 1990. Nevertheless, it is a healthy sign the
U.S. governance system remains a vigorous one with important federalism issues debated continually even if each side of an issue uses pejorative terms to describe the other side.
The judiciary will continue to play important roles as the umpire of
the federal system in view of the delegation of powers in broad terms to
Congress and the impossibility of divining the precise intentions of the
framers when the U.S. Constitution was drafted. Chapter 6 examines in
more detail the preemption of state constitutional provisions and
statutes by judicial interpretation of the U.S. Constitution.

Summary
This chapter reviews the provisions of the Articles of Confederation and
Perpetual Union, describes briefly their defects, examines the distribution of exercisable powers between Congress and the states under the
U.S. Constitution, outlines the methods by which the powers of the
national government have been expanded and the regulatory powers of
states reduced, and reviews the debate over the intentions of the framers
of the fundamental law.
The information in this chapter is designed to promote a fuller
understanding of the nature of informal, complete, and circumscribed
congressional preemption of the reserved powers of subnational governments, topics analyzed in the following three chapters. Informal preemption (see chapter 3) refers to congressional use of conditional
grants-in-aid, crossover sanctions, and tax credits to encourage state and
local governments to adopt policies desired by Congress.
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SPENDING POWER PREEMPTION

T

he U.S. Constitution (art. I, §8) grants broad regulatory powers and
a broad spending power to Congress in order to “provide for the
common defense and general welfare of the United States.” As noted in
chapter 2, Congress is not authorized to provide services other than the
postal service within states except on federal properties. Historically,
Congress sought to achieve certain national goals by assisting states
through land grants, and it did not enact a statute authorizing a financial
grant-in-aid to states until 1887. The early land grants and the 1887
money grant did not limit the discretionary authority of the states.
Congress for the first time in 1894 attached conditions to grants. They
became relatively common in the 1930s and commenced to influence the
service policymaking decisions of state and local governments.
It is difficult for subnational government policymakers to refuse
to apply for large conditional grants-in-aid and thereby subject their
governmental units to the attached conditions. We refer to such grants
as spending power preemption. Such preemption differs in law from
formal congressional preemption, which removes completely or partially regulatory powers in given fields from state and local governments which cannot be avoided. In effect, subnational governments by
accepting conditional grants initiate a type of voluntary preemption of
part of their discretionary authority. Congress also has enacted
statutes authorizing conditional tax credits for private individuals and
business firms to induce state legislatures to enact parallel laws on the
same subjects.
41
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The 1950s and the 1960s witnessed a dramatic increase in the
number of grants-in-aid programs and the funds appropriated to state
and local governments by Congress. The grant proliferation generated
considerable criticism by state and local government officers. The
Johnson, Nixon, and Reagan administrations responded by initiating
actions that modified the national government’s intergovernmental roles.
Conditional grants-in-aid are not the only form of national financial
assistance to state and local governments. Congress also provides assistance in the form of commodities (for example, food stamps), exemption
of interest paid on municipal (state and local) bonds from the federal
income tax thereby enabling borrowing at a lower cost, in-lieu property
tax payments, loans, services-in-aid (for example, Federal Bureau of
Investigation’s fingerprint service), and technical assistance in a wide
variety of areas.
This chapter traces the historical development of spending power
preemption in the form of conditional grants-in-aid and related
crossover sanctions, examines the criticisms of the grant-in-aid system
and the national response to the criticisms, and explains the tax credit
and tax sanction systems.

Historical Development of Categorical Grants
The Articles of Confederation and Perpetual Union and the U.S.
Constitution are silent relative to whether Congress may grant land
and/or funds to state and local governments. Nevertheless, the unicameral Congress under the articles enacted the Northwest Ordinance of
1785 reserving one square mile in each township for educational purposes in the area covered by the ordinance.1 In 1837, the U.S. Treasury
experienced a large surplus and Congress distributed the surplus to
states as “loans with no expectation of repayment.”2 Congress in 1850
granted swamp lands to the states, but did not make another major land
grant until enactment of the Morrill Act of 1862, designed to encourage
states to establish colleges of agricultural and mechanical arts.3 In 1887,
the Hatch Act authorized the sale of federal lands to raise funds for
annual grants of $15,000 to promote the establishment of an agricultural
experiment station at each such college.4 The Morrill Act of 1890 also
relied upon the sale of federal lands to fund instructional grants for these
colleges.5 Congress in 1914 decided there was a need for disseminating
the results of research at the agricultural experiment stations and enacted
the Smith-Lever Act, providing funding for a county agent system.6
The Weeks Act of 1911 represented a break with the policy of providing grants to states. V.O. Key, Jr., reported that for several years “this
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act was not administered as a grant, but the funds were used to pay
directly the salaries of ‘federal patrolmen,’ who held state commissions,
and were selected and supervised by the state forester who also was a
federal employee with a nominal salary.”7
In 1916 Congress turned its attention to the development of highways on which to move the United States’ mail expeditiously. It authorized grants to states to construct highways.8 Five years later, Congress
declared its goal was the establishment of a national system of highways
and authorized expanded grants-in-aid for states.9 Subsequently,
Congress enacted numerous highway grant-in-aid acts, including the
National Defense and Interstate Highways Act of 1956.10
Vocational education was supported for the first time when
Congress enacted the Smith-Hughes Act of 1917, authorizing grants-inaid to states for agricultural, home economics, industrial and trade
vocational education.11 Such grants were expanded by the Vocational
Rehabilitation Act of 1920.12 Public health grants to states for the prevention of venereal diseases date to 1918; grants promoting hygiene for
infants and mothers date to 1921; and grants providing unemployment
relief, public employment, and public assistance were authorized in the
1930s to combat the Great Depression.13 Subsequently, Congress
authorized grants to state and local governments for a wide variety of
other purposes.
Key conducted the first major national study of federal grants-in-aid
and titled a chapter in his 1937 book “The Role of Associations and
Conferences.”14 He described the American Association of State
Highway Officials, organized in 1914, as “an extremely powerful body
but probably less so than the land-grant college body.”15 These associations (1) promoted enactment of favorable bills by Congress; (2) influenced the formulation of federal administrative policies and practices; (3)
coordinated interstate activities with the activities of federal departments
and agencies; and (4) served as a clearinghouse for the informal exchange
of information and opinions.
Key reached several conclusions: (1) Federal grants have influenced
new and expanding state government activities; (2) conditions restrict the
ability of states “to meet new problems”; (3) grants have been used primarily for service programs and not regulatory programs; (4) “states are
welded into national machinery of sorts and the establishment of costly,
parallel, direct federal services is made unnecessary”; and (5) the grantin-aid system has the virtue of administrators who “remain amenable to
local control.”16
A constitutional challenge to conditional congressional grants-in-aid
to states was made and the U.S. Supreme Court in 1866 opined “it is not
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doubted that the grant by the United States to the State upon conditions,
and the acceptance of the grant by the State constitute a contract. . . . The
contract was binding upon the State, and could not be violated by its legislation without infringement of the Constitution.”17 Whether Congress
could use grants-in-aid to require states accepting grants to exercise their
reserved powers to implement provisions of a maternity act was the subject of a 1923 U.S. Supreme Court decision in Massachusetts v. Mellon;
the Court ruled the provisions of the act were constitutional.18
Attached Conditions
The first conditional grant-in-aid act was an 1808 statute appropriating
$200,000 to the states for arming and equipping their respective militias.19 Continuing grants-in-aid to subnational governmental units are
traceable in origin to the Hatch Act of 1887, which authorized grants to
states to promote the establishment of agricultural experiment stations at
state colleges of agriculture.20 Authorization for a federal administrator
to withhold funds from states failing to comply with grant conditions
dates to the Morrill Act of 1890.21 The Weeks Act of 1911 authorized
grants for state forestry programs and for the first time required state
matching grants and made the programs subject to federal inspection.22
Modern conditional grants-in-aid generally require the recipient state or
local government to provide matching funds, often on a two-thirds federal, one-third state or local government basis. The matching funds in
some instances can be in the form of contributions of land for a nationally aided project.
The Carey Act of 1894 was the first one to contain a mandatory
application condition. In order to be eligible for the receipt of a
grant, a state had to prepare a comprehensive irrigation plan for arid
land.23 A state accepting a grant was subject to a type of de facto partial preemption by being required to implement the plan. Subsequent
grant-in-aid acts often contain a requirement that the state seeking a
grant must prepare a comprehensive plan to ensure grant funds will
not be wasted.
The Federal Road Aid Act of 1916 inaugurated the next major innovation in the use of the grant-in-aid device by including the first “single
state agency” requirement; that is, the state highway department must
administer a federally aided highway program.24 A 1921 amendment to
this act extended the influence of the national government by stipulating
state highway departments receiving federal moneys were subject to an
evaluation of their competence by the secretary of agriculture.25 This
condition-of-aid did not cause a controversy, but the requirement that a
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single state agency must administer the grant program in the Social
Security Act of 1935 generated rifts in federal-state relations.26
The sharp increase in federal grants-in-aid to states for highway
construction induced certain states to divert revenues from their highway user taxes to other purposes. The Hayden-Cartwright Act of 1934
was designed to prevent this diversion by a maintenance-of-effort
requirement section containing a penalty—one-third of the federal highway aid—to a state diverting highway user tax revenues.27 A similar
requirement is contained in most grant-in-aid statutes today.
Congress became concerned with the competence and political neutrality of state and local governmental employees administering programs funded in part with national moneys because many were selected
and promoted on a political patronage basis in state and local governments lacking a constitutional or statutory civil service merit system. In
consequence, Congress inserted a provision in the Social Security Act of
1935 mandating state and local government employees administering
grant programs authorized by the act must be selected and promoted in
accordance with the merit principle.28 Growing concern about the possible waste of federal grants by politically appointed subnational government employees led to insertion of a crossover sanction in the Hatch
Acts of 1939 and 1940 forbidding any subnational government employee
receiving part or all of his or her salary from federal funds from engaging
in partisan political action.29
For decades Congress generally viewed local governments as creatures of their respective state government and all federal grants-in-aid
were made only to state governments. The United States Housing Act of
1937 initiated a new trend by authorizing federal grants to be made to
general purpose local governments.30
Growth of Federal Grants-in-Aid
Federal financial assistance for state and local governments today is
essential for their continued fiscal health. The current subnational governmental dependence upon federal funds is a dramatic change from the
period prior to 1915, when such aid to states totaled less than $5 million
annually.31 The Federal Road Aid Act of 1916 produced a sharp increase
in federal aid to states. The aid amounted to approximately $100 million
annually in the period 1918 to 1930, with highway aid accounting for 80
percent of the total. Congress responded to the Great Depression by
authorizing new grants and increasing funding for existing grants to
stimulate the economy, yet such aid amounted to less than 10 percent of
federal appropriations annually during the 1930s.
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Twenty-nine programmatic categories of federal aid were authorized in the period 1946 to 1960.32 An explosion in federal grants-in-aid
to state and local governments occurred in the period 1961 to 1966,
when thirty-nine of ninety-five program categories of grants were
authorized. Grants subsequently increased by approximately 15 percent
annually, from $7 billion to over $91 billion in 1980.33
The proportion of federal fiscal assistance devoted to different
functions has varied over the decades. The early grants related primarily
to agriculture, including the Federal Road Aid Act of 1916 designed to
facilitate the transport of farm crops to markets. Enactment of the Social
Security Act of 1935 changed the proportion of aid devoted to agriculture and highways by establishing a new social services program.
Approximately 60 to 65 percent of federal grants were devoted to
health, labor, and welfare in the period 1950 to 1955, with welfare
grants accounting for approximately 50 percent of the funds.34
Enactment of the National Defense and Interstate Highways Act of 1956
resulted in the bulk of the grant funds being devoted to highways.35 The
“Great Society” programs, enacted by Congress during the Johnson
administration in the 1960s, emphasized once again health, labor, and
social service programs.
Categorical grants-in-aid assume one of two forms—formula or
project. The former provides for distribution of federal funds to subnational governments on the basis of a formula composed of several factors, including population and per capita income. Project grants are
capital ones, illustrated by sewerage treatment plants and light rail systems. Assistant Director Carl W. Stenberg of the U.S. Advisory
Commission on Intergovernmental Relations in 1980 attributed “the
presence of so many separate or functionally related programs administered by various agencies” to “differences in individual missions and
clienteles.”36 The sharp reduction in the number of education, health and
human services, and labor categorical grants in the post-1981 period is
attributable to the enactment of block grants-in-aid, a topic examined in
a subsequent section.
Figure 3.1 presents data on federal grants-in-aid to state and local
governments by major granting departments in fiscal year 2000. The
total of all grants was $323.9 billion, with grants awarded by the
Department of Health and Human Services accounting for 54.6 percent
of the total and far outstripping Department of Transportation grants
totaling only $37.1 (11.1 percent). Figure 3.2 contains similar data classified by major programs for fiscal year 2000. Healthcare accounted for
$133.0 billion (40.9 percent) compared to only $13.0 billion (4.5 percent)
for elementary and secondary education.
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Figure 3.1 Federal Aid to State and Local Governments, Amounts and
Percentages by Major Agency: Fiscal Year 2000
Agriculture
$19.8 billion
(6.8%)
Other agencies
$21.3 billion
(7.3%)

Health and Human
Services
$159.3 billion
(54.6%)

Education
$26.7 billion
(9.1%)

Transportation
$32.4 billion
(11.1%)

Housing and Urban
Development
$32.4 billion
(11.1%)

Figure 3.2 Federal Aid to State and Local Governments, Amounts and
Percentages by Major Program: Fiscal Year 2000
Office of
Elementary and
Secondary
Education
$13.0 billion
(4.5%)
Family Support
Payments
(AFCD/TANF
$13.4 billion
(4.6%)
Food and Nutrition
Service
$16.7 billion
(5.7%)

Health Care
Financing
Administration
$119.3 billion
(40.9%)

Highway Trust
Fund
$24.1 billion
(8.3%)
Housing programs
$26.3 billion
(9.0%)

Other programs
$79.1 billion
(27.1%)

Note: Total federal aid to state and local governments in fiscal year 2000 was $291.9 billion
Federal Aid to States for Fiscal Year 2000
U.S. Census Bureau

Source: www.census.gov/govs/faads/o22sumus.htm
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Table 3.1 Direct Federal Aid to Illinois State Agencies
(Ranked per 2002 actual amounts. Dollars are in thousands.)

Source: Intergovernmental Issues 23, Summer/Fall 2002, p. 14. Reprinted with permission
of the Illinois Commission on Intergovernmental Cooperation.

Spending Power Preemption

49

The 50 state governments derived $253,691,979 (22 percent) of their
revenues from the federal government. Local governments secured a much
lower amount—$31,686,906 (3.8 percent)—from the federal government
and a much larger amount—$296,327,653 (35.2 percent)—from their state
governments.37 Revenues raised by local governments from their own
sources totaled $511,016,885, or 61 percent of their total revenues. Table
3.1 highlights the importance of a wide variety of federal grants-in-aid to
Illinois state departments and agencies.
Sanctions
Congress discovered it could achieve additional national policy goals by
attaching new conditions to existing grant-in-aid programs and imposing
sanctions for violations of the conditions. The sanctions are of two
types. The first type is the crosscutting sanction which, as noted, dates to
1921. This type applies to all federal grant-in-aid programs. To restate,
the sharp increase in federal grants to state and local governments during
the Great Depression raised a concern in Congress whether the subnational government employees administering grant-in-aid programs may
have been selected by political considerations rather than merit, with the
result federal moneys may have been wasted. This concern induced
Congress to enact a crosscutting sanction requiring state and local governments accepting federal grants to employ the merit system in
appointing and promoting personnel financed partially or totally with
national funds or to lose part of the grant funds.38
The second type is a crossover sanction. The oil embargo imposed
by Arab nations in 1974 resulted in long lines at gasoline stations and
made conservation of petroleum essential. One congressional response
to the energy shortage was enactment of a statute in 1974 that threatens
to withhold 10 percent of highway grants if a state fails to establish fiftyfive miles per hour as the maximum speed limit on its highways.39 A
second congressional response was passage of a 1975 act that provides
for withholding of highway grant funds from a state that fails to allow
motorists stopped at a red traffic light to make a right turn if no motor
vehicle is approaching the intersection from the left.40
Driving motor vehicles while intoxicated is a major problem in all
states and a high percentage of such operators in the early 1980s were
under the age of twenty-one. Congress in 1984 decided to attack this
problem by means of a cross-over sanction involving the loss of federal
highway grants if a state failed to increase its minimum age for the purchase of alcoholic beverages to twenty-one.41 South Dakota challenged
the constitutionality of the crossover sanction on the ground the

50

Congressional Preemption

Twenty-first Amendment to the U.S. Constitution grants states exclusive authority to regulate the sale and consumption of alcoholic beverages. The U. S. Supreme Court in 1987 rejected the challenge.42 All states
subsequently complied with the act. Congress in 1998 enacted a statute
threatening to reduce highway grants to states if they failed to
strengthen penalties against repeat intoxicated drivers or lower their
blood alcohol content (BAC) standard to 0.08 percent.43 The New York
state legislature reluctantly lowered its BAC standard to 0.08 percent in
December 2002.44 Six states—Colorado, Delaware, New Jersey,
Minnesota, Pennsylvania, and West Virginia—failed as of late 2003 to
enact a compliance statute.45
In 1986, Congress employed a similar sanction threatening states
with the loss of part of their Alcohol, Drug Abuse, and Mental Health
Block Grant if they failed, with the assistance of national grants, to
develop a state comprehensive mental health services plan.46
The Department of Transportation and Related Agencies
Appropriations Act of 1991 employs a crossover sanction directing each
state legislature to enact a law that requires the automatic revocation of
the operator license of a motor vehicle driver convicted of a drug-related
crime or lose 10 percent of its federal highway grant.47 This statute contains an innovative section that authorizies a state legislature to avoid the
directive by enacting an “opt-out” resolution; the governor must then
send a letter of concurrence with the resolution to the secretary of transportation. Congress apparently enacted the section on the assumption
no state legislature would dare to incur public wrath by opting out of
the requirement. Nevertheless, many states did opt out, and Congress
included in the Department of Transportation and Related Agencies
Appropriations Act of 1992 a stipulation that the crossover sanction in
the 1991 act should “be treated as having not been enacted into law.”48
Congress changed its mind again and reinserted the requirement in the
Transportation Equity Act for the 21st Century of 1998.49
Criticisms of Categorical Grants
The initial federal grant-in-aid programs were subjected to little criticism
because of their limited scope and the small amounts of grant funds. The
growth in the number and dollar amount of grant programs by 1920
commenced to produce opposition. Charges were levied that unelected
federal bureaucrats were dictating “sovereign states” to initiate specific
actions. In addition, this early opposition emphasized the power to tax
and the power to spend should not be separated; grants in effect are
bribes to subnational governments to administer national government
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programs; and business firms and citizens in wealthy states should not be
taxed by Congress to fund the provision of services in the poorer states.50
Similar charges were made during the Great Depression and World
War II. The post-war period witnessed increased concern about undesirable aspects of such grants and resulted in the Commission on Intergovernmental Relations, appointed by President Dwight D.
Eisenhower, in 1955 cautioning, “the National Government must
refrain from taking over activities that the States and their subdivisions
are performing with reasonable competence, less the vitality of state and
local institutions be undermined.”51
Grant proponents countered the criticisms by stressing such aid fosters cooperative services by the three planes of governments; helps to
overcome inflexible state consitutional provisions; assists subnational
units to finance services they otherwise could not afford to provide; promotes tax equity by redistributing tax resources nationally; enables these
units to preserve their viability; and improves the quality of state and
local governmental administration.52 A governor of a southern state
wrote to the author in 1987 that “grants-in-aid generally give the State
the option to conform in its own way to federal mandates rather than
being instructed by federal legislation on exactly how compliance will be
dealt with. This flexibility is certainly much better than a comprehensive
federal statute outlining what will be done.”
The early pro and con grant arguments tended to be ideological in
nature. Commencing in the 1960s, the arguments focused more heavily
on the administrative discretion of subnational units, economy and efficiency in service provision, programmatic accountability, and effectiveness in achieving programmatic goals.
Post-1960 Criticisms
The sharp growth in the number of narrow categorical grant-in-aid programs in the late 1950s and 1960s led to considerable controversy over
the impact of such programs on the discretionary authority of state and
local governments.53 Opponents of the greater congressional influence
over subnational policies acquired through grant conditions were disturbed by attempts to influence traditional state and local governmental
policies previously ineligible for federal conditional grants-in-aid.
A 1978 U.S. Advisory Commission on Intergovernmental
Relations report highlighted that “at least through the 1950s, federal
assistance activities were confined by an effort to restrict aid to fields
clearly involving the national interest or an important national purpose.”54 The report added, “the concept of the national interest lost
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most of its substantive content” subsequent to 1965 with “any action
passed by both legislative chambers and signed by the President being
accepted as appropriate.”55
State and local government officers generally welcomed the receipt
of national government grants, but were disturbed by the impact of
narrow conditional categorical grants-in-aid on their units and cited
twenty adverse effects.56 Specific criticisms are listed below:
1. Reduced Subnational Governmental Discretionary Authority.
Complaints frequently were made that the attached conditions
limited their policymaking discretion unduly and resulted in
lower quality services and/or unnecessary administrative costs.
Charles L. Schultze in 1976 doubted that important national
purposes were served by conditional grants and concluded they
“simply reflect the substitution of the judgment of federal legislators and agency officials for that of state and local officials.”57
2. Dominance by Federal Bureaucrats. Federal conditional grantsin-aid statutes contain provisions authorizing federal departments and agencies to promulgate rules and regulations granting
federal bureaucrats a veto power over subnational governmental
plans, policies, and implementation of federally assisted programs. U.S. Senator James L. Buckley of New York in 1978
evoked fears of national administrative imperialism: “The federal bureaucracy has grown into what is essentially a fourth
branch of government that has become virtually immune to
political direction or control. It is peopled by men and women
who are now possessed of broad discretionary power over
many areas of American life—so many, in fact, that one begins
to wonder to what extent ours [government] can still be
described as a government of laws rather than of men.”58 He
was convinced that only by reducing federal government
involvement in the governance process, by shifting responsibilities to subnational governments, would it be possible to
“expand the amount of time that the President and members of
Congress can devote to each of the matters for which they
remain responsible.”59
3. Impact on Gubernatorial-Legislative Relations. The position of
the typical governor vis-à-vis the legislature has been strengthened by federal conditional grants-in-aid since most grants are
applied for and received by executive agencies under the control
of the governor. The governor’s position also has been strength-
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ened by powers delegated under provisions of partial preemption statutes (see chapter 5).
The U.S. Advisory Commission on Intergovernmental
Relations surveyed state budget officers and reported in 1978
that federal categorical grants requiring no state matching funds
or only in-kind matching “strengthens the discretionary power
of the Governor and administrators and weakens the
Legislature’s control over the budget and administration.”60
Several state legislatures responded to this development
by enacting statutes stipulating federal grant funds cannot be
expended in the absence of a legislative appropriation.
Courts in Colorado and New Mexico invalidated such
statutes on the ground the funds are “custodial funds” controlled executively by the executive branch.61 On the other
hand, the New York Court of Appeals in 1981 opined a
statute subjecting federal funds to appropriation by the state
legislature was constitutional.62
The U.S. Supreme Court issued an important decision in
1973 holding a state’s constitutional spending prohibitions were
not preempted and whether a grant-in-aid falls within the state
prohibition is a matter of state law and not federal law.63 In
1979, the court affirmed a decision of the Pennsylvania Supreme
Court holding a state law requiring all received federal funds be
deposited in the general fund of the commonwealth was a valid
exercise of legislative power.64
4. Increased Subnational Bureaucratic Independence. Many state
and local government officers and observers were disturbed by
subnational governmental agencies applying for and receiving
federal funds that enabled them to be more independent of
elected officers and thereby evade in part regular budgetary and
personnel controls. G. Homer Durham was an early critic and
in 1940 wrote, “some of the largest and politically most powerful state agencies, such as highway administration with an
almost total absence of merit personnel, are no longer dependent on their operating jurisdictions for funds.”65
5. Distorted Expenditure Patterns. Federal funds are blamed for a
reduction in the ability of subnational governments to determine
their own priorities and for the resulting distortion of their
spending patterns. Most federal grants require recipient units to
contribute funds to federally aided programs and projects. The
required percentage varies between programs and projects. Not
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surprisingly, subnational governments often seek to maximize
federal grant contributions. In 1980, the U.S. General Accounting
Office concluded local governments experiencing a fiscal crisis or
a taxpayer revolt were unable to reduce their own spending for
federally supported activities without losing the federal aid and
may have to eliminate programs not supported with federal
grants or not institute reductions in any supported program.66
6. Encouragement of Increased State-Local Spending. The requirement of a nonfederal financial contribution to a federally aided
program or project increases total government spending above
the level of spending that otherwise probably would occur. It
must be recognized increased subnational government spending
is one of the objectives of federal grant-in-aid programs.
7. Agency-Client Group Relationships. The proliferation of federal
grant programs in the 1960s is attributable in large measure to
interest groups, which subsequently establish what amount to
agency-client relationships. These groups have individualistic
goals and by promoting categorical grant programs to achieve
their goals, they make it more difficult for state and local governments to integrate administratively related programs in the
most effective manner.
8. Ineffective Congressional Review of Proposed Spending. This
criticism dates to the 1930s. Key concluded in 1940, “the
strength of these pressure groups, rather than any rational consideration of governmental finance, has been the controlling
factor behind federal and state aid.”67
9. Conflicting Grant Objectives. Congress responds to pressures
from divergent interest groups and the result is enactment of
many grant-in-aid programs with goals conflicting in part with
the goals of other grant programs. Outstanding examples
involve transportation grants-in-aid. Highway grants encourage
citizens to use their motor vehicles rather than public transportation services in urbanized areas and to use their vehicles in
lieu of traveling on passenger trains for longer journeys. The
diversion of traffic from public transportation facilities has
forced their operators to reduce services and to increase fares,
which in turn has promoted an additional decline in the number
of passengers and revenues.
10. Duplicative and Overlapping Grant Programs. The U.S.
Advisory Commission on Intergovernmental Relations in 1967
illustrated this criticism by citing “federal grants for water and
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sewer projects. No less than four such programs are available,
administered by four different agencies.”68
11. Voluminous Federal Rules and Regulations. The sharp increase
in the number of federal grant-in-aid programs was accompanied by the promulgation by various federal departments and
agencies of voluminous and complex rules and regulations to
implement the programs. Critics contended the delivery of services and completion of construction projects by subnational
governments were hampered and made more expensive by the
rules and regulations.
12. Lack of Adequate Subnational Governmental Input into the
Framing of Rules and Regulations. State and local government
officers often complained they received no advance notification
of proposed federal rules and regulations for grant-in aid programs until they read the proposals in the Federal Register.
They maintained they often were not accorded adequate time to
review the proposals and to offer constructive suggestions for
their revision.
13. Complex Application Procedures. Subnational officers objected
to unnecessarily complex procedures in the grant application
process, including the requirement for multiple copies of applications, which significantly raised administrative costs.
14. Insufficient Federal Field Delegation. Critics were disturbed by
the failure of the Washington, D.C., offices of federal departments and agencies to delegate sufficient discretionary authority
to federal field officers, thereby resulting in what observers considered to be too many levels of review of grant applications,
requests for changes in approved plans, and required reports.
15. Inflexible Programmatic Requirements. The elapsed time
between preparation of a grant-in-aid application and its
approval by a federal department or agency could be as long as
eighteen months. This long approval process may necessitate
programmatic revisions for the most effective attainment of
grant objectives due to changed conditions. Furthermore,
obtaining approval for revisions was difficult.
16. Single-Agency Requirement. Many federal grant-in-aid programs in the 1960s required that a single state agency be responsible for administration of each program in order to fix
responsibility and avoid programmatic duplication. This
requirement was highly controversial and several governors
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maintained their states lost the ability to reorganize their respective executive branch to achieve goals most effectively and economically. The U.S. Supreme Court in 1979 upheld the
constitutionality of the requirement.69
17. Crosscutting Requirements. As Congress gained more experience with grants, it began to add crosscutting requirements to
grant programs. These requirements are not related directly to
the goals of the particular programs, but are designed to achieve
other policy goals, such as citizen participation and nondiscrimination. The governor of a western state wrote to the
author in 1987 that the threat of loss of federal highway grantsin-aid if a state legislature does not raise its minimum legal
alcoholic beverages purchase age to twenty-one “amounts to
little more than federal blackmail.” This particular grant-in-aid
crosscutting requirement was upheld as constitutional in 1987
by the U.S. Supreme Court, which opined “even if Congress
might lack the power to impose a national minimum drinking
age directly, we conclude that encouragement to state action
found in §158 is a valid use of the spending power.”70
18. The Accountability Problem. Stenberg in 1980 clearly identified
the accountability problems associated with categorical grantsin-aid: “[T]he highly fragmented intergovernmental assistance
program provides many buck-passing opportunities. Local officials can always blame the ‘feds’ for unpopular actions or policy
decisions such as fair share housing programs or community
based corrections projects. Both can criticize the insensitivity,
unwillingness, or inability of some States to provide needed
assistance or authority to their local governments.”71
19. State-Local Governmental Coordination Impediments. A major
change in federal grant-in-aid policy occurred when Congress
enacted the United States Housing Act of 1937, providing for
direct federal grants-in-aid to general purpose local governments, thereby completely bypassing state governments.72 By
1967, there were sixty-eight such grant programs.73
Several intergovernmental relations observers attributed
establishment of direct federal-local financial relationships to
the failure of most state governments to assume their urban
responsibilities and play a major partnership role in the federal
system. State government officers criticized “bypassing” and
contended they were in the best position to integrate state pro-
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grams with federally aided local programs to achieve maximum
results at the lowest costs.
Federal government officers suggested state governments
that do not wish to be bypassed should “buy into” federallocal grant programs by providing one-half of the funds local
governments are required to provide to obtain a direct grantin-aid. Stenberg examined the experience of New York State in
“buying into” a federal-local grant program. He concluded
such “buying into” resulted in “more flexible cost-sharing
arrangements, expanded local program scope, and reduced
local costs,” and encouraged local government participation in
such programs, facilitated coordination of state-local governmental planning, reduced grant processing time, expedited
funding for local government projects, and state-local governmental cooperation.74
20. Local Government Coordination Impediments. A second major
change in congressional grant policy occurred with the enactment of the Economic Opportunity Act of 1964, which authorizes grants to private organizations, thereby bypassing general
purpose local governments and state governments and causing
coordination problems. Furthermore, the numerous federal
grants-in-aid provided directly to local governmental agencies
made it exceptionally difficult for a general purpose local government to launch a coordinated program to solve problems due
to the restrictive conditions attached to each grant.

Federal Responses to the Criticisms
Congress responded to the growing criticism of its grants-in-aid programs
commencing in the mid-1960s by creating new organizations and establishing new procedures. The Department of Housing and Urban
Development and the Department of Transportation were established to
improve program coordination. President Lyndon B. Johnson in 1965
decided to improve high-level federal-subnational governmental communications by designating the Office of the Vice President as the contact
point for local government officers and the Office of Emergency
Preparedness in the executive Office of the President as the contact point
for governors. President Richard M. Nixon, by executive order, transferred responsibility for federal-state relations to a newly established
Office of Intergovernmental Relations under the supervision of the vice
president to serve as a federal ombudsman for state and local governments.
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A new procedure was established in 1966 under which governors
and local government chief executives were consulted by federal departments and agencies prior to the promulgation of new or revised grant
regulations. The U.S. Advisory Commission on Intergovernmental
Relations acted as an intermediary body, channeling proposed regulation
changes to national associations of state and local government officers,
and transmitting their comments, questions, and suggestions to the
appropriate federal departments and agencies.
The exceptionally large number of narrow federal categorical grant
programs confused numerous state and local government officers and
the confusion was augmented by the grant-in-aid catalogs published by
the federal grant departments and agencies. In 1967, the Office of
Economic Opportunity was assigned responsibility for publishing a
single catalog of federal grant-in-aid programs, a responsibility subsequently assumed by the Office of Management and Budget. The Vice
President’s Handbook for Local Officials, a companion publication, was
published and distributed.
President Johnson in 1967 directed the Bureau of the Budget (now
Office of Management and Budget) to study grant consolidation, simplification of grant application procedures and financial accounting, and
field office structure and location. The budget bureau issued a circular
requiring federal departments and agencies to consult governors prior to
designating planning and development districts. If a state already had
such districts, new districts established by federal departments and agencies were required to conform to the boundaries of the state districts
unless there was strong justification for divergent boundaries.
Three major intergovernmental coordination actions were initiated.
First, the heads of various federal departments and agencies signed interagency coordination agreements. Second, President Johnson issued an
executive order authorizing the secretary of housing and urban development to convene all federal departments and agencies operating in a city
whenever greater coordination of federal programs was needed. Third, a
similar convener power was delegated to the secretary of agriculture
with respect to federal grant programs impacting agricultural and rural
development. These convener powers were never employed.
Congressional enactment of the Intergovernmental Cooperation Act
of 1968 improved federal-state-local governmental coordination by disseminating more federal government information to subnational governments, authorizing federal departments and agencies to waive the
single-agency requirement and provide technical services to subnational
governmental units on a reimbursable basis, and requiring periodic congressional review of grant programs.75 The act specifically authorized the
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head of any federal department or agency, upon the request of the governor or other appropriate state officer, to waive the single-agency requirement and approve a different administrative structure. Presidents
subsequently launched initiatives to improve the grant-in-aid system. The
Federal Financial Assistance Management Improvement Act of 1999
directed the U.S. General Accounting Office to evaluate the effectiveness of
the 1968 act within six years.76 In 2003, the office released its report, which
noted earlier administrative reforms were useful, but failed to address the
problems flowing from the fragmented nature of the grant-in-aid system.77
The above actions help to improve the administration of federal
grant-in-aid programs, but congressional authorization of block grants
and general revenue sharing—subjects examined in a subsequent section—had a more significant impact upon the federal system.

Federal Tax Credits and Sanctions
Congress has employed tax credits since 1926 to encourage state legislatures to enact harmonious laws based upon national statutes, and tax
sanctions since 1982 to promote the achievement of national goals. The
latter are similar to crossover sanctions attached to conditional grantsin-aid, described above.
Tax Credits
Tax credits, a second type of informal or incentive preemption, have
been offered by Congress as a device to encourage state legislatures to
enact uniform state laws, thereby facilitating harmonious interstate relations benefiting citizens and business firms. Such a credit is very valuable
because it allows a taxpayer to deduct all or part of a credit from his or
her federal income tax liability, in contrast to a tax deduction which only
reduces a person’s gross income for tax purposes.
The federal Revenue Act of 1926 authorized the first tax credit by
allowing eligible taxpayers to take an 80 percent credit against the federal
estate tax for estate or inheritance taxes paid to a state.78 All federal estate
tax revenue would flow to the United States Treasury if a state legislature failed to enact a statute levying a tax identical to the federal estate
tax, and such failure would lead to eligible taxpayers pressuring the legislature to enact such a statute. This act has been totally successful in
achieving its goal of encouraging states to enact a uniform estate tax.
The Social Security Act of 1935 authorized the second tax credit program, this one designed to establish a national system of state-operated

60

Congressional Preemption

unemployment insurance.79 Employers who pay state unemployment
taxes are allowed a tax credit against their federal unemployment insurance tax obligation equal to 90 percent of the taxes paid to a state if its
tax law conforms to the federal tax law provisions. This program also
was successful in achieving its goal.
The Economic Recovery Tax Act of 1981 authorized tax credits for a
period of five years to promote rehabilitation of homes in historical districts designated by local governments and to assist public transportation
authorities.80 Relative to the latter, a private corporation was authorized
to purchase buses, for example, from a public transportation authority
for $10 million by using $2 million of its own funds and $8 million of
the authority’s funds. The private corporation holds title to the buses,
depreciates their total costs, and leases them for a moderate fee to the
authority, which is responsible for all maintenance and operating costs.
This transaction allows the authority to gain $2 million while the private
corporation takes advantage of tax-deductible interest payments and
accelerated depreciation over a five-year period. Congress did not extend
the tax-credit program because of the sharp increase in the size of the
federal government deficit and the loss of tax revenue.
Can a federal tax-credit program be developed to replace one or all
categorical grant-in-aid programs? The answer is no, but such a program
could replace many categorical grant programs. A tax-credit program is
a type of informal congressional preemption and generally is as effective
as conditional grants-in-aid in achieving national objectives. A major
advantage of such a program is administrative in nature; that is, the
Internal Revenue Service can administer the program at a considerably
lower cost than conditional grant-in-aid programs administered by federal specialized departments and agencies. Do subnational government
officers favor tax-credit programs? There is no definitive answer to this
question as the answer depends upon the nature of the programs.
Beneficiaries of such programs include private citizens and private corporations authorized to employ tax credits, but subnational governments also can benefit in terms of increased revenues.
Tax Sanctions
The Tax Equity and Fiscal Responsibility Act of 1982 imposed the first
tax sanction on subnational governments by stipulating they may issue
only registered, instead of bearer, long-term municipal bonds; otherwise,
the interest received by bondholders will be subject to the federal
income tax.81 Should a state or local government issue traditional bearer
bonds, the interest rate would have to be higher to attract investors who
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would be required to pay the federal income tax. The constitutionality of
this act was challenged and the U.S. Supreme Court in 1988 upheld the
tax sanction.82
A second tax sanction is included in the Tax Reform Act of 1986. It
requires state and local governments issuing long-term bonds whose
interest is exempt from the federal income tax to rebate arbitrage profits,
if any, to the U.S. Treasury.83 Arbitrage refers to the profit made by
investing funds raised by a bond issue, until needed, in U.S. Treasury or
other safe securities paying a higher rate than the interest paid by subnational governments to their bondholders.

Block Grants and General Revenue Sharing
Numerous state and local government officers argued for years that federal government financial assistance would be more effective in achieving
national goals at a lower cost if subnational governments were granted
greater discretionary authority in administering the aid in the form of
block grants-in-aid and general revenue sharing. The former dates to
1966 and the latter to 1972.
Block Grants
The Commission on the Organization of the Executive Branch of the
Federal Government (Hoover Commission) issued a report in 1949 recommending that Congress establish a system of grants-in-aid to state
and local governments “based upon broad categories . . . as contrasted
with the present system of extreme fragmentation.”84 Congress did not
act on this recommendation until 1966, when it enacted an omnibus
statute including the Partnership for Health Act of 1966.85
The U.S. Advisory Commission on Intergovernmental Relations in
1977 published a report noting that one formula public health service
“program in 1936 had become nine programs in 1966” and Congress
prefers categorical grants-in-aid for the following reasons:
Proponents argued that categorical disease control programs resulted in
the most highly targeted impact of limited federal financial aid. It was
feared that adding funds to the general health grant would not achieve a
greater impact in a particular program area, given the many competing
demands on state and local health departments. Programs directed at specific health problems also demonstrated the responsiveness of the federal
government to these problems, and to the constituencies which favored
categorical grants, because success with Congress made it unnecessary to
cope with the ambiguities of state legislative processes. Lastly, an increasing
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and permanent federal participation in the financing of health services naturally led to a desire on the part of Congress and administering officials to
more actively shape state and local decisions regarding aided activities.86

One major criticism of categorical grants-in-aid programs was the
administrative burden placed upon the states and the obstacles impeding
development of balanced public health programs. Congress responded
by collapsing nine formula-grant programs into a single block grant program allowing state officers greater discretionary authority while ensuring national goals will be achieved. This block grant program quickly
received the strong support of state health commissioners.
Two years later, Congress enacted the Omnibus Crime Control and
Safe Streets Act which Michael D. Reagan and John G. Sanzone
described as being “so much subjected to ‘creeping categorization’ that
it can best be described as a closely related set of categorical grants
masquerading under a block grant guise by being run through a single
federal agency . . . and by utilizing state planning agency structures as a
device for federal-state interactions.”87
President Richard M. Nixon in 1972 proposed four “special revenue
sharing” programs, and the 1974 Congress enacted one: community
development.88 This program typically is referred to as the Community
Development Block Grant program (CDBG), but differs from a conventional block grant program in four respects: an eligible general purpose
local government is required to submit only a simple application; the
U.S. Department of Housing and Community Development (HUD)
may not reject the application; the recipient is not subject to HUD
administrative audits; and there are no maintenance-of-effort or matching requirements.
Richard S. Williamson in 1981 explained there were five reasons
why the Reagan administration promoted block grants:
First, our governmental system, at present, is not working. The federal government is overloaded, having assumed more responsibilities than
it can efficiently or effectively manage. . . . It has crowded out state and
local governments, treating them as if they were mere administrative
provinces of the federal government. . . .
Second, the block grants will permit government decisions once again
to be made by state and local officials who can be held accountable for
those decisions. There has been a breakdown in accountability between
decisionmaker and voters. . . .
Third, significant administrative savings will result. The program proposed for consolidation in just the health and social services areas alone
encompass 437 pages of law and 1,200 pages of regulations. Once the
awards for 6,800 separate grants are made, over 7 million man-hours of
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state and local government and community efforts are required each year
to fill out federally required reports. . . .
Fourth, block grants will result in greater innovation and permit the
States to serve as true “laboratories of democracy.” . . .
Finally, enactment of the block grants will reduce the impact of the
budget cuts by permitting state and local officials to target diminishing
resources to areas and individuals whose needs are the greatest.89

The U.S. General Accounting Office released in 1984 reports assessing the Maternal and Child Health Block Grant, Preventive Health and
Health Services Block Grant, and education block grants. The reports
concluded grants achieved their objectives of according state governments increased programmatic administrative flexibility and specifically
noted the education block grant “facilitates improvements in administrative procedures and planning and budgeting.”90 SRI International in 1986
reached a similar conclusion relative to the education block grant program, and explained the program “reduced the local administrative
burden associated with the programs it replaced” and “enhanced local
discretion over these federal funds.”91
General Revenue Sharing
Congress enacted the State and Local Fiscal Assistance Act of 1972 to
provide state and general purpose local governments with the greatest
degree of discretionary authority in spending the $30.2 billion appropriated for a five-year period.92
The general revenue-sharing program was an entitlement one and
eligible governments were not required to submit an application to the
U.S. Treasury, provide matching funds, meet a maintenance-of-effort
requirement, or be subject to administrative audits by a federal department or agency. Congress renewed the program in 1976 for five years,
but states were dropped as eligible recipients in 1980 when the program
was renewed. Although the program was a popular one, Congress did
not extend the program for local governments in 1986 because of the
sharp increase in the national government deficit (attributable in large
measure to the rearming of the defense forces in response to a perceived
threat by the Soviet Union.)
As the reader would anticipate, general revenue sharing was exceptionally popular with elected state and local government officers due to
the few restrictions placed by Congress on spending the federally shared
revenue and the strengthening of the ability of these officers to control
bureaucrats since the funds could not be spent without an appropriation
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by the local governing body. Certain grant-in-aid funds, in contrast,
could be spent by bureaucrats without an appropriation.

Reagan’s New Federalism
The media used the term “new federalism” to describe President Ronald
Reagan’s program to make significant changes in the intergovernmental
system. This term had been employed earlier by President Nixon, who
sought to decentralize the governmental system of the United States by
encouraging Congress to return certain functional responsibilities to the
state and local governments and by increasing the fiscal capacity of
these units by means of the general revenue- and special revenue-sharing programs. Nixon also promoted centralization by recommending
responsibility for income maintenance and functions with spillover
costs, such as air and water pollution and energy, be centered in the
national government.93
The new federalism program of President Reagan, a former
California governor, had three policy goals: continuation and expansion
of economic deregulation initiated by Congress during the administration of President James E. Carter; a “swap” of certain functions between
the national government and states; and congressional enactment of
additional block grant programs. In accepting his nomination for the
presidency by the 1980 Republican National Convention, he stated:
“Everything that can be run more effectively by state and local government we shall turn over to state and local government, along with the
funding sources to pay for it. We are going to put an end to the money
merry-go-round where our money becomes Washington’s money to be
spent by States and cities exactly the way the federal bureaucrats tell us it
has to be spent.”94
Specifically, President Reagan recommended that the national government should assume complete responsibility for the Medicaid program and states should assume complete responsibility for Aid to
Families with Dependent Children and the food stamp program. He also
urged Congress to enact a statute turning back to the states thirty to
forty programs, in addition to the programs to be consolidated into his
proposed block grants. According recognition to the need of states for
additional revenue to finance the turn-back programs, he suggested revenues from specified federal excise taxes—alcoholic beverages, tobacco
products, and motor fuel—be made available to states. The president
maintained the overall effect of his proposals was revenue neutral, but
state officers commenced to fear states would lose revenue. In conse-
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quence, the proposals proved to be highly controversial and Congress
did not enact the necessary statutes to implement the proposals.
The Reagan administration continued the economic deregulation
program and expanded its scope to include subnational governments.
Congress in 1981 consolidated fifty-seven categorical grant-in-aid programs into nine new or revised block grant programs, thereby necessitating revision of existing rules and regulations to conform to the new
block grant format. The revised regulations totaled only 31 pages, compared to the previous 905 pages, in the Code of Federal Regulations. In
addition, the Reagan administration reviewed all other rules and regulations and revised many to reduce the administrative burden placed upon
state and local governments.
U.S. Comptroller General Charles A. Bowsher studied the effectiveness of the deregulation and reported in 1986:
Reduced federal regulatory control has enable States to make gains in
containing health care costs. For instance, under Medicaid, States are
moving toward prepaid plans and States are using prospective payments
for nursing home care.
States have also moved decisively in areas where the federal government has stepped back. One example is the States’ role in delivering emergency medical services under the preventive health and health services
block grant. States strengthened their regulatory roles, and a number have
created trust funds from traffic fines to finance local emergency medical
services. Local officials are looking more to the States, not the federal government, to set standards and provide assistance.95

Congress became concerned the reduction in federal regulation of
state and local governmental activities, financed in part with federal
moneys, might result in programmatic inefficiencies and unnecessary
expenditures. In consequence, Congress enacted the Single Audit Act of
1984, the goal of which is to facilitate the determination of whether each
subnational government has an internal control system providing “reasonable assurance” federal financial assistance programs are managed “in
compliance with applicable laws and regulations.”96 Each state has primary responsibility for arranging for the required audits, and all subsequent audits by federal departments and agencies must build upon the
single state audit.
The Urban Institute reviewed the intergovernmental record of the
Reagan administration and concluded in 1984: “[T]he Administration
has reversed the trend of growing financial dependence of lower levels of
government on the national government, put in place a grant structure
that is less restrictive and provides less encouragement to local spending,
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challenged the assumption that there should be uniform national standards for public services, and more fully engaged the States as partners in
the effort to contain domestic program costs.” 97
The president in 1986 reviewed his administration’s accomplishments in the areas of deregulation, economic growth, the environment,
tax reform, and other matters. He was particularly critical of the tendency of the federal government to bypass the subnational governments
during the 1970s and commented:
Today, we have reversed the trend toward centralization. State and
local governments are again assuming their rightful role. . . .
Through block grants, we have been able to cut through federal red
tape and allow State and local officials to design and administer programs
that make sense to them and their taxpayers. Accordingly, the budget I
submitted contains proposals for new block grants, and maintains healthy
funding levels for the ones already in place.
We are working with State and local government officials and organizations to compile a roster of major federal regulations for revision or
elimination. We will also seek to standardize agency grant management
practices that will reduce administrative costs and confusion.98

The president’s program was subject to criticism by a number of
subnational governmental officers and their national associations
because of the burdens imposed by federal mandates.
Federal Mandates
By 1986, the fiscal problems of many state and local governments were
aggravated as the result of the termination of the general revenue-sharing
program and the increasing number of federal mandates requiring these
governments to initiate specific actions and to bear totally the resulting
costs. A federal mandate differs from a condition attached to a federal
grant-in-aid program or a crossover sanction because it is a legal requirement. The affected subnational governments cannot avoid the mandate,
as they can avoid a grant condition or a crossover sanction by not applying for or accepting a federal grant-in-aid. (The large sum of federal
moneys available under a number of grant programs, of course, makes it
difficult for subnational governments not to accept the grant funds.)
A number of congressional statutes prohibit a specified type of subnational governmental action and the prohibition may make it imperative that a concerned subnational government initiate a different and
more costly action to achieve a goal. The Ocean Dumping Ban Act of
1988 is a restraint forbidding the dumping of sewage sludge in oceans.
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Municipalities located near an ocean thereby need to utilize an expensive
alternative disposal method, such as incineration or a landfill.99
As noted, the 104th Congress enacted the Unfunded Mandates
Reform Act of 1995, authorizing the use of parliamentary rules to make
it more difficult for Congress to impose such mandates on state and local
governments (see chapter 7).

Summary
This chapter examines the development and use of spending power preemption by means of conditional grants-in-aid and tax credits, criticisms
of this informal type of preemption, and administrative and political
responses to the criticisms.
State and local government elected officers welcomed the regulatory
relief provided by Congress and the president in the form of block grants
and removal and reduction of administrative burdens since the mid1960s. This movement toward administrative decentralization, however,
was offset by the sharp increase in the number of preemption statutes
enacted by Congress commencing in 1965. Chapter 4 examines the various
types of congressional complete preemption statutes and chapter 5 is
devoted to a similar examination of preemption statutes removing partially
the regulatory authority of the states in specified fields.
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____________________________

COMPLETE FIELD PREEMPTION

T

he framers of the U.S. Constitution recognized their inability to foresee all future developments that would affect the newly established
economic and political union, and in consequence authorized Congress
to utilize delegated powers to enact statutes preempting completely or
partially the regulatory authority of states in various fields. Congress also
may enact a devolution statute empowering states to exercise regulatory
powers in a field assigned to Congress by the Constitution.
Although Congress enacted preemption statutes completely removing regulatory authority from states as early as 1790, these statutes and
partial preemption ones had a relatively minor impact on the federal
system prior to 1965. Congressional preemption statutes regulating interstate commerce did not forbid state legislatures to exercise the police
power—to protect and promote public convenience, health, morals,
safety, and welfare—provided an undue burden was not placed on commerce among sister states. The January 1940 issue of The Annals of the
American Academy of Political and Social Science, titled “Intergovernmental Relations in the United States,” contains not a single reference to
congressional preemption.1 A second volume, published in 1974, on the
other hand, has three articles referring to congressional preemption.2 And
a third volume of The Annals, published in 1990, also includes three articles containing references to congressional preemption.3
Do states always oppose complete preemption bills in Congress?
The answer is no. State government officers tend to be pragmatic and on
occasion recognize states cannot solve particular nationwide regulatory
69
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problems. This is reflected in the following National Governors’
Association’s 1980–1981 policy position:
The Association is concerned with increasing costs to truckers as well as
consumers resulting from the lack of uniformity in allowable vehicle
weights and dimensions which still exists among many States. . . .
The Association urges that Congress immediately enact legislation
establishing national standards for weight (80,000 gross; 20,000 per single
axle; 34,000 for tandem), and length (60 ft.).4

Congress responded by enacting the Surface Transportation Assistance
Act of 1982 and the Motor Vehicle Width Regulations of 1983.5
National associations of state government officers have also called
upon Congress to clarify the authority of a federal department or agency
which has been assigned complete responsibility for a preempted function. The National Conference of State Legislatures, for example,
expressed its concern relative to the danger to the general public posed
by the transportation of high-level nuclear wastes across state borders to
a disposal site. It maintained the national government should be responsible “for the protection of the public against damages and personal
injury incurred as a consequence of any accident in the transportation or
disposal of high-level nuclear wastes,” and added, “The Nuclear Waste
Policy Act authorizes the U.S. Department of Energy (DOE) to enter
into written cooperation and consultation agreements with the States to
address the liability concerns of the States. However, the federal government (through its agent the U.S. Department of Energy) asserts that its
liability for accidents incurred during the transportation or disposal of
high-level nuclear waste is limited by existing federal law which, it
claims, circumscribes its authority to protect the States.”6
This chapter probes the nature of congressional statutes that totally
remove from states their regulatory powers in specified fields. A typology will be developed and two brief case studies involving complete
assumption by Congress of regulatory authority will be presented.

The Nature of Congressional Preemption
Chapters 1 and 5 describe the sources of and reasons for the increased
use of preemption powers by Congress in the period 1965 through 2004,
and note certain state and local government laws may be preempted by
treaties entered into by the United States with other nations as well as by
congressional statutes. The provisions of treaties with respect to conflicting subnational governmental statutes and administrative rules and regulations vary. The Uruguay Round Agreements Act of 1994 stipulates:
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“No State law, or the application of such a State law, may be declared
invalid as to any person or circumstance on the ground that the provision or application is inconsistent with any of the Uruguay Round
agreements, except in an action brought by the United States for the
purpose of declaring such law or application invalid.”7
Congress at any time may broaden the coverage of a partial preemption statute, as it did in 1991 by amending the Employee
Retirement Income Security Act of 1974 to include within its coverage
telephone and electric cooperative welfare plans.8 In 2000, the act was
amended again “to clarify the application to a church plan that is a welfare plan of State insurance laws that require or solely relate to licensing, solvency, insolvency, or the statute of such plan as a single
employer plan.”9 The 2000 statute also provides “the church plan shall
be subject to State enforcement as if the church plan were an insurer
licensed by the State.”10
In 1991, Congress amended the Commercial Motor Vehicle Safety
Act of 1986 and directed the secretary of transportation to promulgate
regulations within one year establishing “a program which requires
motor carriers to conduct preemployment, reasonable suspicion,
random, and post-accident testing of the operators of commercial motor
vehicles for use, in violation of law or federal regulation, of alcohol or a
controlled substance.”11 State and local governments are forbidden to
adopt any law or rule inconsistent with the regulations issued by the secretary “except that the regulations issued . . . shall not be construed to
preempt provisions of State criminal law which impose sanctions for
reckless conduct leading to actual loss of life, injury, or damage to property, whether the provisions apply specifically to commercial motor
vehicle employees, or to the general public.”12
Congress in 1994 expanded the coverage of the Petroleum
Marketing Practices Act by forbidding a state or a local government to
enact a law or promulgate a regulation requiring “a payment for the
goodwill of a franchise on the termination of a franchise or nonrenewal
of a franchise relationship authorized by this title.”13
Many congressional regulatory statutes contain an expressed complete preemption provision applicable to an entire regulatory field or a
segment of the field. The Flammable Fabrics Act of 1967 stipulates it is
intended to supersede any law of any state or political subdivision
inconsistent with the act’s provisions.14 In other words, a state legislature
or a local governing body may enact a law regulating flammable fabrics
only if it is consistent with the provisions of the federal statute. A somewhat similar provision is contained in the Telephone Operator
Consumer Services Improvement Act of 1990, which stipulates its
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requirements do not apply to an aggregator of services in a state with a
statute or regulation requiring an aggregator “to take actions that are
substantially the same as those required” by the act.15 The Radiation
Control for Health and Safety Act of 1968 is a more stringent preemption act because it allows a state legislature or local governing body to
enact only a regulatory standard “identical to the federal standard.”16
The United States Grain Standards Act of 1968 lacks a consistency
provision and explicitly forbids a state or a local government to “require
the inspection or description in accordance with any standards of kind,
class, quality, condition, or other characteristics of grain as a condition
of shipment, or sale, of such grain in interstate or foreign commerce, or
require any license for, or impose any other restrictions upon, the performance of any official inspection functions under the Act by official
inspection personnel.”17
A limited type of complete preemption is illustrated by the Gun
Control Act of 1968: “No provision of this chapter shall be construed as
indicating an intent on the part of the Congress to occupy the field in
which such provision operates to the exclusion of the law of any State on
the same subject matter, unless there is a direct and positive conflict
between such provision and the law of the State so that the two can not
be reconciled or consistently stand together.”18 In other words, the scope
of this preemption statute is limited because the removal of state regulatory authority is complete only if a direct and positive conflict exists
between the act and a state statute. The Drug Abuse Control Amendments of 1965 contains an identical provision.19
Many congressional statutes lack an explicit preemption clause.
Nevertheless, such an act facially may suggest it is a complete preemption one, as evidenced by the wording of the Children’s Bicycle Helmet
Safety Act of 1994.20 Other statutes lacking an explicit preemption declaration have been held to be preemptive by courts. Chapter 6 examines
the criteria employed by the U.S. Supreme Court to determine whether
a congressional statute is a preemptive one completely or partially
removing regulatory authority from states and their political subdivisions. Congress, of course, is free to overturn a court decision holding a
state or local government law is preempted by enacting a remedial
statute. The Civil Rights Act of 1991 reversed the decision of the U.S.
Supreme Court in Wards Cove Packing Company v. Atonio.21 The
Court had opined the statistical evidence of a higher percentage of positions held by nonwhite cannery employees compared to the few noncannery positions held by nonwhites did not constitute a prima facie
violation of Title VII of the Civil Rights Act of 1964.22
To what extent can states protect their regulatory authority against
potential congressional preemption? Chief Justice John Marshall of the

Complete Field Preemption

73

U.S. Supreme Court provided an answer in 1824, relative to congressional
employment of the interstate commerce clause, when he opined: “The
wisdom and the discretion of Congress, their identity with the people, and
the influence which their constituents possess at elections, are, in this, as in
many other instances, as that, for example of declaring war, the sole
restraints on which they have relied to secure them from its abuse.”23
This thesis was employed by Herbert Wechsler in 1953 to develop
the political safeguards of federalism theory, which holds states can
engage in the national political process to help elect members of
Congress who will protect the states’ reserved regulatory powers.24
Justice Harry A. Blackmun of the U.S. Supreme Court endorsed this
theory in 1985 by writing, “the principal and basic limits on the federal
commerce power is inherent in all state participation in federal government action.”25 In particular, he suggested states should seek protection
of their regulatory powers not in the courts, but in the political branch
of government, that is, Congress.
Many state government elected officers disagree with the justice’s
position. One of our research goals is to examine the political safeguards
theory in terms of Congress’s responsiveness to their calls for relief from
congressional preemption statutes causing problems for subnational
governments or imposing substantial costs upon them (commonly
termed “unfunded mandates”) and the Blackmun thesis relative to preemptive decisions of courts (see chapter 7).
The next two sections contain a typology of complete preemption
statutes and two brief case studies illustrating the degree of congressional
responsiveness to the concerns of subnational government elected officers with respect to two such statutes.

A Typology of Complete Congressional Preemption
Seventeen types of congressional statutes removing all regulatory
authority from states and their political subdivisions are identified in this
section. This typology will be of assistance in determining the type(s) of
congressional preemption most effective in mobilizing needed resources
at the lowest possible cost to achieve the goals of each statute without
seriously impeding the functioning of subnational governments or
imposing costly burdens upon them.
Unaided Complete Preemption
The U.S. Constitution (art. I, §8) delegates to Congress the power “to
promote the progress of science and useful arts, by securing for limited
times to authors and inventors the exclusive right to their respective
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writings and discoveries. . . .” Acting under this grant of power, Congress enacted the first copyright and the first patent act in 1790.26
Subsequently, Congress enacted copyright extension acts in 1831, 1909,
1976, and the Sonny Bono Copyright Term Extension Act and the
Digital Millennium Copyright Act in 1998.27 The federal government
administers these acts without the need for state and local governmental
assistance and the constitutionality of none of these acts was questioned
until 1998.
The Sonny Bono act, however, was challenged in court on the
ground the extension of copyright protection violated the constitutional
authority of Congress to protect the exclusive rights of authors “for
limited times.” The issue in the court challenge was the extension of
copyright protection for cultural works for an additional twenty years.
This extended copyright protection to seventy years after the death of
the author and ninety-five years from publication of works created for
or by corporations.28 A prime beneficiary of the extension is the Walt
Disney Company, whose copyrights, among others, include Cinderella,
Mickey Mouse, and Snow White. Critics maintained the extension act is
ultra vires because it violates the “limited times” constitutional provision and the First Amendment to the U.S. Constitution.29 The U.S.
Supreme Court in 2003 in Eldred v. Ashcroft sustained the act by
explaining “the copyright clause empowers Congress to determine the
intellectual property regimes that, overall, in that body’s judgment, will
serve the ends of the clause” and “[t]he wisdom of Congress’
action . . . is not within our province to second-guess.”30 The New York
Times editorialized, “the Supreme Court’s decision makes it likely that
we are seeing the beginning of the end of the public domain and the
birth of copyright perpetuity.”31
Although no state has enacted a copyright act that would be preempted by congressional copyright acts, the common law or statutes in
twenty-five states provide for the right of publicity which allows individuals, primarily celebrities, to control the commercial use of their
names. Such protection bears a similarity to the protection offered by
congressional copyright and trademark statutes. The U.S. Supreme
Court has addressed only once the question whether state right of publicity provisions are preempted. In 1977, the court in Zacchini v. ScrippsHoward Broadcasting Company ruled in favor of the “human
cannonball” whose fifteen-second performance was videotaped without
his permission at an Ohio country fair and broadcasted on television.32
Noting the Ohio state legislature could enact a statute privileging the
press, the U.S. Supreme Court opined neither the First Amendment nor
the Fourteenth Amendment requires such an enactment.33
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Congress in 1898 preempted a judicial power of the states by assigning complete responsibility for adjudicating bankruptcies to the U.S.
District Court and the Supreme Court of the District of Columbia.34 By
assigning this function to federal courts, Congress avoided the need to
rely upon subnational governments for assistance in the performance of
this governmental function. In 1933, Congress enacted a statute creating
the U.S. Bankruptcy Court to handle all bankruptcy filings in the
United States.35
On occasion, the Bankruptcy Act and the Copyright Act have
become the subject of a lawsuit. The question has been raised, for example, whether the latter act preempts the Uniform Commercial Code,
enacted by all state legislatures, with respect to the unregistered copyrights of a company in the U.S. Bankruptcy Court. A buyer of unregistered copyrights from the trustees of a bankrupt company brought a
proceeding to void a bank’s security interests in copyrights and its
attempt to recover them or their value. The bank had filed the required
financing statements under Article 9 of the Uniform Commercial Code
enacted by the California State Legislature. The U.S. Bankruptcy Court
granted summary judgment for the bank in 1999.36 An appeal was made.
The owner of the unregistered copyrights maintained the Copyright
Act completely preempted the Uniform Commercial Code enacted by
the California state legislature. The U.S. Court of Appeals for the Ninth
Circuit in 2002 rejected this argument by opining the code was not preempted by the Copyright Act, was the only system available for filing
unregistered copyrights, and holding the code to be preempted would
make unregistered copyrights of no value as collateral.37 The court
noted, “the Copyright Act doesn’t provide for the rights of secured parties to unregistered copyrights; it only covers the rights of secured parties in registered copyrights.”38 The court added the act does not
mandate that copyrights must be registered because it provides copyrights “may” be registered.
The origin of another complete preemption statute is traceable to
state legislatures commencing to regulate emissions from motor vehicles in the 1960s to reduce air pollution. The motor vehicle industry
immediately became concerned it might have to develop fifty specialized emission control systems to meet the different requirements of
each state. It lobbied Congress to remove completely from states
their authority to establish emission standards for new vehicles.
Congress in 1967 responded to the lobbying by enacting the Air
Quality Act, which totally preempts responsibility for the establishment of emission standards for motor vehicles commencing with
1968 models.39 A new approach to the motor vehicle air pollution
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problem was initiated by Congress when it enacted the Clean Air Act
Amendments of 1970, which did not consider the economic and technical feasibility of achieving the mandated 90 percent reductions in
emissions of carbon monoxide, hydrocarbons, and nitrogen oxides by
1975 model vehicles.40
No state and local government assistance is needed by the federal
government to ensure emissions from new motor vehicles meet national
air quality standards. The federal government is dependent, however,
upon state inspection of on-highway vehicles to determine whether they
meet the standards in states which have applied for and received regulatory primacy authority under the Clean Air Act’s minimum standards
provision (see chapter 5).
The Religious Freedom Restoration Act of 1993 preempts any state
or local government law placing a substantial burden on an individual’s
exercise of religion and grants standing to any “person whose religious
exercise has been burdened” by a government to seek a judicial
remedy.41 In 1997, the U.S. Supreme Court invalidated the act on the
ground the act exceeded the power granted to Congress by Section 5 of
the Fourteenth Amendment to the constitution to enforce the amendment’s guarantees.42
Various preemptive tax statutes require no assistance by subnational governments as illustrated by the 1996 act prohibiting state taxation of specified income sources or pension income or state or local
governmental taxation of sales of products on the Internet.43 The
Needlestick Safety and Prevention Act of 2000 is a most unusual complete preemption statute requiring no subnational governmental assistance because its bloodborne pathogen standard only remains in effect
until it is “superseded in whole or in part by regulations promulgated
by the Secretary of Labor under section 6(b) of the Occupational Safety
and Health Act of 1970. . . . ”44
Economic Deregulation Statutes
An economic deregulation movement, particularly for the transportation
industry, gained strength in Congress in the 1970s. Proponents contended
increased competition would be a product of deregulation, and competition would benefit consumers in terms of lower fares. Congress accepted
this contention and enacted the Airline Deregulation Act of 1978, which
stipulates “no State or political subdivision thereof and no interstate
agency or other political agency of two or more States shall enact or
enforce any law, rule, regulation, standard, or other provision having the
force and effect of law relating to rates, routes, or services of any air carriers having authority…to provide interstate air transportation.”45
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The Motor Carrier Act of 1980 forbids subnational governments to
engage in economic regulation of the motor carrier industry and the Bus
Regulatory Reform Act of 1982 contains an identical prohibition with
respect to buses.46 States, however, may exercise their police power to
ensure the safety of trucks and buses. The former act did not induce
additional expenditures by state governments, but the restraint contained in the latter act did. Prior to the 1982 act, a state government
would grant a franchise to a bus company to operate buses between
major cities provided it agreed to serve specified small municipalities;
such service typically produced a deficit. Today, states desiring to ensure
buses will serve smaller municipalities must contract for and pay bus
companies providing the service.
A number of state legislatures during the Great Depression enacted
price maintenance laws, termed “fair trade laws.” These stipulated an
agreement signed by a manufacturer with one retailer in the state providing a fixed price for an article was binding upon all retailers in the state.
When these laws came under attack as violating the interstate commerce
clause, Congress validated them by enacting the Miller-Tydings Act of
1937 exempting such agreements from the Sherman Antitrust Act of
1890.47 Congress in 1975 became more protective of consumer interests
and repealed the authorization for the enactment of fair trade laws by
state legislatures because they resulted in higher consumer prices.48
No Mandatory Retirement Age
In the 1960s Congress decided action was needed to protect older citizens against employment discrimination and it enacted the Age Discrimination in Employment Act of 1967.49 In 1982, Congress amended the act
to prohibit private and public employers from requiring their employees
to retire because of advanced age.50 State and local governments protested strongly that the amendment should not apply to firefighters and
police, who must be in prime physical condition to perform their duties
in the most effective manner.
The relief the subnational governments were seeking was not provided until 1986 when Congress enacted the Age Discrimination in
Employment Amendments stipulating it is not unlawful for a state or a
political subdivision
To fail or refuse to hire or to discharge any individual because of such
individual’s age if such action is taken—
(1) with respect to the employment of an individual as a firefighter or
as a law enforcement officer and the individual has attained the
age for hiring or retirement in effect under applicable State or
local law on March 3, 1983, and
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(2) pursuant to a bonafide hiring or retirement plan that is not a subterfuge to evade the purposes of this Act.51

Subnational Assistance Needed
Note has been made of the fact the Atomic Energy Act of 1946 completely removed authority from state and local governments to regulate
ionizing radiation. Lack of resources, however, makes the U.S. Nuclear
Regulatory Commission (NRC) dependent upon state and local governments for emergency response personnel and equipment to protect
public health and safety in the event of a radioactive discharge at a
nuclear facility. A major controversy, described in a subsequent section,
swirled around attempts to have the commission repeal a regulation that
requires emergency planning around new civilian nuclear power plants,
including establishment of ten-mile evacuation zones, prior to the plants
being allowed to operate at full power (see below).52
The Commercial Motor Vehicle Safety Act of 1986 was enacted at
the request of states unable to solve the regulatory problem caused by
numerous drivers of such vehicles, holding operator licenses from several states, who continued to drive after a license was revoked by a state
for a serious motor vehicle infraction.53 The act allows states to continue
to issue commercial drivers licenses under federal standards and makes
possession of more than one commercial driver license a federal crime.
The Motor Carrier Safety Improvement Act of 1999 mandates that if a
motor vehicle violation (other than a parking violation) has occurred, the
state in which it occurred must notify the state that issued the commercial motor vehicle operator license, and the issuing state must cancel,
revoke, or suspend the license in accordance with regulations promulgated by the secretary of transportation.54
Congress, in enacting the Safe Drinking Water Act Amendments of
1986—banning use of lead pipes, solder, and flux in public water systems—immediately became dependent upon subnational governments
for enforcing the prohibition.55 Each state may determine the best means
of enforcing the ban, but failure to enforce the ban may result in the loss
of 5 percent of the federal safe drinking water grants-in-aid authorized
by the amendments.
State-Activities Exception
Congress, with one stipulated exception, preempted completely responsibility for establishing motor vehicle safety standards by enacting the
National Traffic and Motor Vehicle Safety Act of 1966.56 The exception

Complete Field Preemption

79

applies to motor vehicles operated by state and local governments and
allows these governments to procure special safety equipment for the
vehicles provided it accords occupants a higher degree of safety.
The complete preemption of all other motor vehicle safety standards
has been controversial because of court decisions holding the act preempts the tort claims statutes of the fifty states.
Grandfather Clause Exception
The Professional and Amateur Sports Protection Act of 1992 forbids “a
governmental entity to sponsor, operate, advertise, promote, license, or
authorize by law or compact . . . a lottery, sweepstakes, or other betting,
gambling, or wagering scheme based, directly or indirectly (through the
use of geographical references or otherwise), on one or more competitive
games in which amateur or professional athletes participate, or are
intended to participate, or on one or more performances of such athletes
in such games.”57 A grandfather clause stipulates the prohibition does
not apply to the named sports gambling activities if they were in operation during specified dates.58
Limited Regulatory Turn-backs
Several complete preemption statutes authorize a federal officer or
agency to delegate limited regulatory responsibilities to states. As noted,
the U.S. Grain Standards Act completely preempts responsibility for
determining grain quality standards but allows the administrator of the
Federal Grain Inspection Service to delegate to state agencies authority
to perform official inspection and weighing. Seven states presently
inspect and weigh grain at export-port locations for foreign markets, and
an additional seven states perform these functions at interior locations
for domestic markets.59 States are not fiscally burdened by performing
these regulatory functions for the federal government since the states
provide the services on a fee-for-service basis.
The Resource Conservation and Recovery Act of 1976 preempts in
part the authority of states to regulate hazardous waste and also permits
a turn-back of regulatory authority.60 Forty-nine states and territories
currently have assumed responsibility for such programs. The
Hazardous and Solid Waste Amendments of 1984, however, allow states
to assume responsibility for the U.S. Environmental Protection
Agency’s (EPA) hazardous waste program. Fifty states and territories
have assumed responsibility for the initial or basic program and many
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states have assumed responsibility for other parts of the program, such
as land disposal restrictions.61
The completely preemptive Federal Railroad Safety Act of 1970
authorizes state officers to inspect railroads to ensure that trains and
tracks comply with national safety standards.62 Currently, thirty states
participate in the state safety program, funded in part by the Federal
Railroad Administration.63 The high rate of state participation in the
program is reflective of the concern federal safety inspections are not
carried out as frequently as they should be to ensure all trains and tracks
meet the national safety standards.
As noted, the Safe Drinking Water Act Amendments of 1986 ban the
use of lead pipes, solder, and flux in any public drinking water system.64
All states, except Wyoming, have been authorized by EPA to enforce
the ban.
There is general agreement that the most successful major program
involving states voluntarily administering federal inspection laws and regulations is the Nuclear Regulatory Commission’s (NCR) agreement
states program. Congress in 1959 amended the Atomic Energy Act of
1946 to authorize the Atomic Energy Commission (now Nuclear
Regulatory Commission) to sign agreements with states providing for
them to assume designated regulatory responsibility for certain byproducts, source, and small quantities of special nuclear materials.65 As of
2004, thirty-two states had signed agreements with the commission and
three additional states were in the process of becoming agreement states.66
NRC assists states in becoming agreement states and provides technical
assistance to signatory states. These states and NRC jointly develop new
regulations, regulatory guidance, and other regulatory initiatives.
In contrast to minimum standards preemption statutes, described in
chapter 5, the agreement states program’s only condition is that a state
radiation-control program be compatible with, and not necessarily identical to, the commission’s regulatory program.
The National Governors’ Association’s Committee on Energy and
Environment in 1983 released the first comprehensive report on the
agreement states program and concluded the “program is one of the
most successful state/federal partnerships yet established in terms of (1)
the flexibility provided States in assuming regulatory responsibility, (2)
successful state performance of regulatory duties, and (3) consultation
with States in the preparation of new regulations.”67
My survey of agreement states produced a similar conclusion: All
respondents reported excellent experience with the program, and no
state had considered abandonment of the program. A few respondents
referred to the lack of federal financial assistance for the program as a
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disadvantage. In particular, respondents were convinced state regulation
is preferable to NRC regulation because state personnel are more readily
available to licensees who have questions, licensing action is completed
more rapidly; licensees’ facilities are inspected more frequently and
minor problems are corrected before they become major problems; state
personnel spend less time in travel, thereby reducing inspection costs;
and state and local governmental emergency personnel can respond to an
incident more rapidly than NCR personnel.
It should be noted, however, that New Mexico in 1986 returned
responsibility to the commission for the uranium-mill licensing program. It did so primarily because program costs diverted Radiation
Protection Bureau personnel from other licensing responsibilities.68
Mandated State Action and Restraints
A number of complete preemption statutes mandate states to initiate a
specified action or prohibit states to continue or initiate a specified action.
The Equal Employment Opportunity Act of 1972 and similar laws direct
state legislatures to enact state laws complying with federal laws subject
to the threat of civil or criminal penalties.69 The Fair Labor Standards
Amendments of 1974 extend federal minimum wage and overtime pay
provisions to nonsupervisory employees of state and local governments.70
The National League of Cities challenged the constitutionality of the
amendments by maintaining Congress exceeded its delegated powers and
hence the amendments were ultra vires. The U.S. Supreme Court in 1976
agreed and invalidated them on the ground the extension violated the
Tenth Amendment to the U.S. Constitution and threatened the “separate
and independent existence” of subnational governments.71 The Court in
1985, however, reversed the above decision and subnational governments
became subject to the amendments (see chapter 6).72
The Armored Car Industry Reciprocity Act of 1993 requires each
state to recognize the license issued by a sister state to an armored car
crew member to carry a weapon.73 The National Child Protection Act of
1993 directs each state criminal justice agency to “report child abuse
crime information to, or index child abuse information in, the national
criminal history background check system.”74 The Full Faith and Credit
for Child Support Orders Act of 1994 mandates procedures for child support orders when parents live in different states.75 The Violence Against
Women Act of 2000 requires states to certify “its laws, policies, and practices do not require, in connection with the prosecution of any misdemeanor or felony domestic violence offence, or service of a protection
order, or a petition for a protection order to protect a victim of domestic
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violence, stalking, or sexual assault, that the victim bear the costs associated with the filing of criminal charges against the offender” and other
associated costs.76 And the Campus Sex Crimes Prevention Act of 2000
mandates states to have procedures ensuring “updated information” on
sexually violent offenders who are students or employees of institutions
of higher education “is promptly made available to a law enforcement
agency having jurisdiction where” the institution is located and is
entered into the state data system.77
State governments administer federal elections as well as state elections. The Help America Vote Act of 2002 contains mandatory “uniform
and nondiscriminatory election technology and administration requirements” for federal elections and amends the National Voter Registration
Act of 1993 by authorizing states to remove from the voting rolls an
individual who failed to respond to a notification from the registrar of
voters or vote in two or more consecutive federal elections.78
Relative to preemption restraints, the Ocean Dumping Ban Act of
1988 prohibits the disposal of sewage sludge in an ocean.79 Various
municipalities have been fined for violating the act and have also
incurred significantly increased disposal costs since expensive alternatives, such as incineration, have to be employed. Another important federal restraint, contained in the Driver’s Privacy Protection Act of 1994,
prohibits the release and use of certain personal information contained in
state motor vehicle records.80 A state motor vehicle department found to
have a policy or practice not in compliance with the act is subject to a
civil penalty of $5,000 for each day of noncompliance.81
Interstate Compact Formation Promotion
Each state is responsible, according to the Low-Level Radioactive
Waste Policy Act of 1980, “for providing for the availability of capacity
either within or outside the State for the disposal of low-level radioactive waste generated within its borders,” except wastes generated by
federal defense and/or research facilities.82 In enacting this statute
Congress explicitly encouraged states to form low-level radioactive
waste interstate compacts for a period of five years, subject to congressional consent for each compact.83 Ten compacts, involving forty-four
states, have been enacted into law by state legislatures. Compacts typically involve only contiguous states, but one low-level radioactive waste
compact was enacted into law by the Maine, Texas, and Vermont state
legislatures.84 Each commission, created by a compact, has been authorized by the act since 1986 to exclude wastes from nonmember states
from its disposal site.

Complete Field Preemption

83

No compact commission had developed a new disposal facility by
1999, according to the U.S. General Accounting Office, because of
exceptionally strong opposition by elected political leaders and citizens.85 The office also explained the failure to establish a new facility was
attributable to the availability of other disposal facilities, the high cost of
a new facility, and a reduction in the volume of such wastes. To date, no
such facility is operational.
Preemption Removal Petition
A controversy arose in New York City over the placement of toll
booths for a bridge when a decision was made by the Triborough Bridge
and Tunnel Authority to double tolls but collect them only at one end of
toll bridges and tunnels. The argument involved the Verrazano Narrows
Bridge which connects Brooklyn and Staten Island in New York City.
U.S. Representative Guy V. Molinari of Staten Island attached a rider to
a congressional appropriations act stipulating tolls can be collected only
as vehicles exit the bridge in Staten Island.86 This requirement enables
Staten Island residents to travel on the bridge to Brooklyn without
paying a toll and to return to their homes by way of the Holland and
Lincoln Tunnels under the Hudson River and a New Jersey to Staten
Island bridge which initially was not tolled. This preemption statute
causes increased congestion and air pollution at the entrance to the tunnels and reduces revenues for the Triborough Bridge and Tunnel
Authority. Although the act authorizes the New York governor to petition the secretary of transportation to remove the toll booths’ location
requirement, no governor has filed a petition.
State Veto of a U.S. Administrative Decision
The U.S. secretary of energy is authorized by the Nuclear Waste Policy
Act of 1982 to select a site where a high-level radioactive waste facility
will be built, but the site is subject to a veto by the governor or the state
legislature of the concerned state.87 The act also provides Congress may
override the state veto.
Congress in December 1987 ignored the procedure for selecting
the site outlined in the act and included in the Omnibus Budget
Reconciliation Act of 1988 an amendment to the 1982 act removing
sites in Texas and Washington, two of the three sites under consideration by the Department of Energy as a location for the facility.88 The
amendment in effect selected the Yucca Mountain site in Nevada, subject to tests for suitability. Congress formally overrode the notice of
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disapproval of the Yucca Mountain site submitted by the governor of
Nevada on April 8, 2002.89
Contingent Complete Preemption
The presence of two conditions within a state or local government triggers
the application of the Voting Rights Act of 1965, as amended to a subnational unit.90 The conditions are: a test or device employed to abridge the
rights of citizens to vote because of race or color as of November 1, 1964;
and a determination by the director of the U.S. Bureau of the Census that
fewer than 50 percent of persons of voting age were registered to vote on
the same date or less than 50 percent of persons of voting age exercised the
franchise in the 1964 presidential election.
Should a determination be made that the act applies to a state or a
political subdivision, the covered unit automatically becomes subject to
the act’s preclearance requirements prohibiting the unit to enact or
administer any change, no matter how minor, in its election system unless
the attorney general of the United States, within sixty days of submission
of a proposed change to her/him, fails to register an objection. A covered
unit has an alternative; that is, to seek a declaratory judgment by the
District Court for the District of Columbia holding the proposed change
would not abridge the right to vote of protected citizens.
This act has been amended on several occasions and the latest
amendments in 1992 require covered jurisdictions must provide bilingual
voting materials if any protected language minority—Alaskan Natives,
Asiatic Americans, American Indians, or persons of Spanish heritage—
constitutes 5 percent or more of the voting-age population.91
A slightly different type of contingent preemption, authorized by the
Prescription Drug Amendments of 1992, provides any person engaged in
the wholesale distribution of drugs in interstate commerce must register
with the secretary of health and human resources unless the state has “a
program that meets the guidelines” established by the secretary.92 This act
contains a sunset provision effective September 14, 1994.
Contingent Fishing Moratorium
The Atlantic Striped Bass Conservation Act Amendments of 1986 were
designed to encourage states to comply with the fisheries management
plans developed by the interstate-compact–created Atlantic States
Marine Fisheries Commission which lacks enforcement powers.93
Failure of a state to comply with a commission plan results in a stripedbass fishing moratorium imposed by the U.S. Fish and Wildlife Service
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and the Marine Fisheries Service in the coastal waters of the noncomplying state.
National Title Assertion
A complete preemption statute paradoxically can be state friendly.
Technological developments by the early 1980s were aiding searchers to
locate shipwrecks, but a legal question was raised: Who holds title to a
shipwreck? Congress answered this question by enacting the Abandoned
Shipwreck Act of 1987, asserting a national title to each historic abandoned shipwreck and directing the title be transferred automatically to
the state within whose waters the shipwreck is located.94
Cooperative Enforcement
In contrast to the limited turn-back to states of regulatory authority
described above, the Age Discrimination in Employment Amendments of
1986 grant the Equal Employment Opportunity Commission authority
to sign cooperative enforcement agreements with state or local government fair employment agencies.95
The Oil Pollution Act of 1990 authorizes states to enforce on their
respective navigable waters only “the requirements for evidence of
financial responsibility” of the party responsible for a ship carrying oil
as cargo or fuel.96
The Anti Car Theft Act of 1992 is a complete preemption statute
establishing a national motor vehicle title information system and theft
prevention standards relative to motor vehicle parts.97 The act also provides grants-in-aid to state and local governments to help them curb
motor vehicle thefts and related violence, and directs the U.S. attorney
general and U.S. attorneys “to work with State and local officials to
investigate car thefts, including . . . armed carjacking. . . . ”98
In 1994, Congress enacted the Telemarketing and Consumer Fraud
and Abuse Prevention Act, a complete preemption statute. It authorizes
each state, as parens patriae, to “bring a civil suit in an appropriate
District Court of the United States to enjoin such telemarketing, to
enforce compliance with such rule of the [Federal Communications
Commission], to obtain damages, restitution, or other compensation on
behalf of” its residents.99
The Consumer Credit Reporting Reform Act of 1996 also grants
authority to the chief law enforcement officer of each state to bring an
action in the U.S. district court to enjoin a violation of the act, and also
exempts from preemption any state law “relating to the prescreening of

86

Congressional Preemption

consumer reports” and other specified state laws in effect in 1996,
including “section 54A(a) of chapter 93 of the Massachusetts Annotated
Laws. . . . ”100
In addition, the Antiterrorism and Effective Death Penalty Act of
1996 authorizes state and local government law enforcement officers to
arrest an illegal alien or a person convicted of a felony in the United
States who was deported or left the country after conviction subject to
obtaining information from the Immigration and Naturalization Service
on the status of any such person.101
The Children’s Online Privacy Protection Act of 1998 grants the
attorney general of a state authority to bring a parens patriae civil suit in
the U.S. District Court if he or she believes “an interest of the residents
of that State has been or is threatened, or adversely affected by the
engagement of any person in a practice that violates any regulation of the
Commission” [Federal Trade Commission].102
The State and Local Enforcement of Federal Communications
Commission Regulations on Use of Citizens Band Radio Equipment Act
of 2000 takes a different approach to enforcement by allowing a state
legislature or a local government legislative body to enact a law prohibiting a violation of specified regulations promulgated by the Federal
Communications Commission.103
A partial preemption statute also may authorize state enforcement.
The Telephone Disclosure and Dispute Resolution Act of 1992, for example, authorizes a state to bring a civil action on behalf of its citizens in the
U.S. District Court to enforce compliance with rules and regulations promulgated under the act by the Federal Communications Commission.104
Uniform Law Exemption
The Electronic Signatures in Global and National Commerce Act of 2000
preempts the electronic signatures laws and regulations of forty-four
states, but provides an exception if a state legislature enacts “the
Uniform Electronic Transactions Act as approved and recommended for
enactment in all the States by the National Conference of Commissions
on Uniform State Laws in 1999.”105 If a state legislature in enacting the
uniform law approves an amendment to the law, the amendment is preempted to the extent it is inconsistent with the congressional act.
This act also respects the semi-sovereign status of states by providing exceptions for their actions taken as market participants by stipulating the act “shall not apply to the statutes, regulations, or other rules of
law governing procurement by any State or any agency or instrumentality thereof.”106
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Minimum Training Requirements
The Food Quality Protection Act of 1996, a complete preemption statute,
amends the Federal Insecticide, Fungicide, and Rodenticide Act of 1975.
It authorizies states to establish minimum requirements for the training
of applicators and service technicians who deposit pesticides to control
pests which damage structures and lawns, and limits the authority of the
Environmental Protection Agency administrator “to ensuring that each
State understands the provisions of this section.”107

Nuclear Evacuation Plans and Truck Size and Weight
As explained above, Congress has assigned certain federal regulatory
commissions, departments, or agencies responsibility for a preempted
function, yet these commissions or agencies lack essential complementary powers and resources to ensure the full implementation of their
assigned responsibilities. Protection of the public from radioactive discharges by nuclear power plants is an example of a governmental function that requires the cooperation of subnational governments with the
federal government if the protection is to be effective. Congressional
highway preemption statutes also are dependent heavily upon the cooperation of state and local governments for their implementation.
Nuclear Evacuation Plans
The federal government’s dependence upon a state and several of its
political subdivisions for the successful implementation of a completely
preempted function is revealed by the experience with nuclear power
plants and other major nuclear facilities. Governor Mario M. Cuomo of
New York requested the assistance of U.S. Senator Daniel P. Moynihan
of New York in a 1983 letter: “I am writing to request that you initiate a
hearing process to: (1) achieve a clarification and a precise specification
of the respective responsibilities of local, state, and federal governments
for off-site emergency plans at our nation’s nuclear plants, and (2) devise
a federal system for the administration and funding of the extensive
activities undertaken by all three levels of government in the implementation, and (3) examine the consequences of decisions required by this
off-site emergency planning process.”108
The continuing controversy involving the under construction
Shoreham nuclear power plant on Long Island induced Governor
Cuomo to register his objections with U.S. Secretary of Energy John S.
Herrington. Governor Cuomo objected to the Department of Energy’s
support of the evacuation plans drafted by the Long Island Lighting
Company (LILCO):

88

Congressional Preemption

The emergency preparedness situation concerning the Shoreham plant is
the result of scrupulous and deliberate decisions of the County of Suffolk
and New York State not to adopt or implement an off-site emergency plan
for Shoreham. These governmental decisions were reached through the
exercise of police powers which are vested inherently in the state government and the local government to which the State has delegated those
powers. The efforts of your Department to promote LILCO’s emergency
plan over constitutionally sound objections of the State and local governments is an affront to the sovereignty of New York State and an injury to
the people of New York.109

The governor buttressed his statement by quoting President Ronald
Reagan’s statement that “this Administration does not favor the imposition of Federal Government authority over the objections of State and
local governments in matters regarding the adequacy of an emergency
evacuation plan for a nuclear power plant such as Shoreham.” This controversy ultimately was settled when New York State negotiated an
agreement with LILCO for the termination of the construction of the
nuclear power plant.
A similar controversy raged over the February 26, 1986, test of the
evacuation procedures at the Seabrook nuclear power plant under construction in New Hampshire. Massachusetts and seven New Hampshire
towns refused to participate in a proposed evacuation of nearby residents exercise because of safety considerations. Chairman John Walker
of the Hampton, New Hampshire, Board of Selectmen emphasized
“[t]here just isn’t a highway structure in place to handle the traffic, yet
they have known for seven years—since Three Mile Island—that they
needed an evacuation plan.”110
The plan was tested and the Federal Emergency Management
Agency identified several major problems. Sixty percent of the evacuation buses failed to report to their proper sites, and the backup plan was
inadequate to compensate for local governments that refused to participate.111 Furthermore, a telephone number provided on radio broadcasts
as an emergency information number was the number of the commercial
loan department of a bank in nearby Portsmouth, New Hampshire.112
Governor Michael S. Dukakis of Massachusetts announced on
September 20, 1986, he would not submit evacuation plans for the
Massachusetts portion of the evacuation zone and suggested that consideration be given to converting the Seabrook facility into a fossil-fuel
burning plant.113 Six days later, Senior Vice President Derrickson of
New Hampshire Yankee informed the Nuclear Regulatory Commission’s (NCR) Advisory Committee on Reactor Safeguards that the
risk posed by the plant was lower than was estimated in 1983 and the
evacuation zone should be reduced to a two-mile radius.114
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These controversies persuaded NRC in 1980 to promulgate a rule
providing for a ten-mile radius emergency evacuation zone around a
nuclear power plant and in 1987 to promulgate a rule allowing the
licensing of a nuclear power plant even though subnational governments do not participate in the emergency evacuation plans.115 The
commission referred to the serious financial problems that would befall
a utility company which had constructed and was forced to abandon a
nuclear power plant and issued a statement highlighting its preemptive
authority: “. . . at least in situations where non-cooperation in offsite
emergency planning is motivated by safety issues, vesting state or local
governments with de facto veto authority over full-power operation is
inconsistent with the fundamental thrust of the Atomic Energy Act
whereby the Commission is given exclusive de jure authority to license
nuclear power plants and to impose radiological safety requirements for
their construction and operation.”116
The NRC’s Atomic Safety and Licensing Board on April 22, 1987,
rejected the application of the Public Service Company of New
Hampshire for a reduction in the emergency evacuation zone from a
ten-mile radius to a one-mile radius extending inland from the Seabrook
nuclear power plant.117 However, NRC on October 29, 1987, amended
its rules to permit the operation of nuclear power plants in the absence
of state and/or local governmental participation in off-site emergency
planning.118 And NRC in 1990 unanimously voted to license the
Seabrook nuclear power plant; the U.S. Court of Appeals for the District
of Columbia Circuit rejected a Massachusetts petition for a stay of the
license pending a ruling in a suit brought by Massachusetts and other
plant opponents.119
The Seabrook nuclear power plant case reveals the preemptive
power of the federal government and its lack of administrative capacity
to guarantee public safety in the event of a radioactive discharge at such
a plant. The cooperation of state and local governments is essential if residents in the area of a nuclear facility need to be evacuated. Cooperation
and not compulsion is the key. The federal government probably could
secure greater cooperation by subnational governments if grants-in-aid
were offered to them and they were allowed to exercise a limited degree
of regulatory authority.
The September 11, 2001, terrorists’ attacks upon the United States
ignited fears that such attacks in the future may involve nuclear generating plants. Emergency plans for protecting citizens against an accidental
radioactive discharge from the Indian Point nuclear power plant in
Westchester County, located approximately thirty-five miles north of
Manhattan, have been criticized for years as inadequate. The controversy
reached a new height when a 500-page draft report, prepared by a
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former Federal Emergency Management Agency director, was released
and detailed the inadequacies of the response plans.120 In common with
the Seabrook nuclear power plant emergency plans, the Indian Point
plans cover only a ten-mile radius, encompassing 298,013 persons.
While the NRC in November 2002 concluded a September 24, 2002,
emergency exercise revealed the evacuation plans were adequate, the
report, noted Putnam County officers in the field were unable to radio
radiation readings because the frequency was jammed, a number of
sirens did not function, and a few area fire chiefs were skeptical that
volunteer firemen would respond because they would be protecting the
safety of their families.
The New York State Emergency Management Office annually
decides whether to certify the adequacy of the emergency evacuation
plans. In January 2003, three of four neighboring county executives
announced they would refuse to certify the adequacy of the plans, and
subsequently the director of the State Emergency Management Office
notified the Federal Emergency Management Agency (FEMA) the state
would not certify the plan.121 Local opposition to the plans was
increased by a July 2003 report, prepared by the plant’s owner, which
concluded nine hours and twenty-five minutes would be required to
evacuate all residents within the ten-mile zone around the plant, in contrast to a 1994 report indicating the required time would be five and onehalf hours.122
In February 2003, FEMA released a 500-page preliminary findings
report and announced it could not provide “reasonable assurance” the
emergency evacuation plans were adequate. It nevertheless found the
plans adequate in July 2003 and NRC approved them.123 In August 2003,
NRC chairman Nils J. Diaz posted a letter to concerned local government officers asserting “Indian Point has a ‘strong defensive strategy and
capability,’” and that the plant’s security unit “successfully protected the
plant from repeated mock-adversary attacks.”124 The Union of
Concerned Scientists on September 7, 2003, revealed that NRC in 1996
had categorized as serious the problem of corrosive pipes in the emergency cooling systems at nuclear power plants. The systems are designed
to prevent the reactors from melting should a water pipe rupture.125
Controversies continue relative to the adequacy of emergency evacuation plans for other nuclear power plants. In 2003, local government officers decryied the inadequacy of such plans for the Yankee nuclear power
plant in Vernon, Vermont. The boards of selectmen in Brattleboro and
Marlboro, Vermont, have questioned the adequacy of the plans that have
been rejected by the latter board.126 Hinsdale, New Hampshire, located
across the Connecticut River from the plant, refused to participate in an
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emergency evacuation drill on April 8, 2003, and stressed the town’s
public schools are less than one mile from the plant.127
These brief nuclear power plant case studies reveal the lack of congressional response to the legitimate complaints of subnational governments and suggest the political safeguards theory is invalid (see chapter 7).
The following case study examines congressional responsiveness to complaints on other subjects by elected state and local government officers.
Truck Size and Weight
Congress created confusion relative to responsibility for public safety
when the Surface Transportation Assistance Act of 1982 (STAA) was
enacted. The provisions of STAA allow heavy trucks, including
tandem trailers, to operate on interstate highways, certain federally
aided primary routes designated by the secretary of transportation, and
local “access” roads to motels, restaurants, service stations, and terminals.128 This preemption statute, however, contains no criteria for
determining whether sections of interstate designated highways constructed prior to the National Interstate and Defense Highways Act of
1956 and federally aided primary routes are capable of accommodating
larger and heavier trucks safely or for determining which local roads
are bona fide “access” routes. It is apparent Congress enacted this preemption statute in response to the powerful trucking industry, a major
contributor to congressional election campaigns, and failed to consider
adequately the safety problems subnational governments would not be
allowed to address.
This act specifically stipulates that “No State shall establish, maintain, or enforce any regulation of commerce which imposes a vehicle
length limitation of less than forty-eight feet on the length of the semitrailer unit operating in a truck tractor-semitrailer-trailer combination,
on any segment of the National System of Interstate and Defense
Highways and those classes of qualifying Federal-aid Primary System
highways as designated by the Secretary.”129
The act also forbids a state to enact or enforce a law prohibiting
large trucks to travel “to and from the Interstate Highway System to terminals and facilities for food, fuel, repairs, and rest.”130 Interestingly, the
act employs conditional federal highway grants-in-aid, a type of informal preemption, to induce states to allow heavier trucks to be driven on
interstate highways.
The trucking industry had a legitimate complaint against the patchwork quilt of conflicting state truck size and weight limits, and Congress
responded favorably to their complaint because states had failed to
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engage in negotiations leading to the enacting of harmonious truck size
and weight limits. The driver of a triple rig, for example, would have to
decouple one or two trailers at the border of certain states prior to entering them. Nevertheless, Congress can be faulted for its failure to investigate or to direct the secretary of transportation to employ safety criteria
in determining whether segments of interstate and other highways could
accommodate large trucks safely.
New York State Executive Deputy Commissioner of Transportation
John Mladinov testified at a state legislative public hearing on August 9,
1983, that traffic congestion and the substandard condition of New York
City metropolitan area highways necessitated the prohibition of tandem
trucks in the city and on Long Island because “many of the designated
highways have serious geometric, safety, and capacity problems.”131 In
1983, the New York State Department of Transportation (NYSDOT)
identified 88.46 miles of federally designated highways with substandard
lane widths for a portion of the total length of the routes.132 The Federal
Highway Administration (FHWA) was partially responsive to the New
York State complaint and on May 3, 1983, removed several of the routes
from the federally designated highway system; the removed routes generally were parallel to interstate highways meeting all safety standards.133
Nevertheless, fourteen of the non–New York City–Long Island highways classified by NYSDOT as substandard were not removed by
FHWA from the designated system.
An additional national-state controversy was generated when
Congress amended STAA in 1983, mandating all states, with the exception of Hawaii, to permit 102-inch-wide trucks on all federally designated highways if lane widths exceed twelve feet.134 Expressing
opposition to the new mandate, Sean Tisdale of the Idaho transportation
department stressed: “We are not against trucks out here—after all, we
allow double trailers and even triple trailers on our interstates and many
other roads. But this plan simply did not put enough emphasis on the
safety factor on mountain roads.”135 Vermont Attorney General John H.
Easton, Jr. reacted to the new statute by stating, “it looks like some guy
with a Rand McNally map sat in an office here and drew the whole thing
up and he simply forgot that Vermont has hills.”136
Congressional Response
Strong protests by state government officers against STAA and its
amendment led to congressional responses to state safety concerns in the
form of the Tandem Truck Safety Act of 1984 and the Motor Carrier
Safety Act of 1984.137
The first act established a procedure authorizing the governor of a
state, subsequent to consulting concerned local governments, to notify

Complete Field Preemption

93

the secretary of transportation that the governor has determined a specific segment(s) “of the national System of Interstate Highways is not
capable of safely accommodating motor vehicles” of the length permitted by STAA or 102-inch-wide vehicles other than buses.138 The act also
addressed state officers’ safety concerns with respect to local access
roads by providing “nothing in this section shall be construed as preventing any State or local government from imposing any reasonable
restriction, based on safety considerations, on any truck tractor-semitrailer combination in which the semitrailer has a length not to exceed 28
1/2 feet and which generally operates as part of a vehicle combination”
as described in the act.139
The Motor Carrier Safety Act of 1984 directed the secretary of transportation, within eighteen months of the enactment date, to promulgate
regulations establishing minimum safety standards for commercial
motor vehicles ensuring that
(1) commercial motor vehicles are safely maintained, equipped,
loaded, and operated;
(2) the responsibilities imposed upon operators of commercial motor
vehicles do not impair their ability to operate such vehicles safely;
(3) the physical condition of operators of commercial motor vehicles
is adequate to enable them to operate such vehicles safely; and
(4) the operation of commercial motor vehicles does not have delete140
rious effects on the physical condition of such operators.

In addition, the statute created a safety panel to advise the secretary of transportation with respect to whether a “state law or regulation is additional to or more stringent than a regulation issued by the
Secretary.”141 Any such law or regulation may be enforced commencing five years after the enactment date of the national statute unless the
secretary determines “(A) there is no safety benefit associated with
such state law or regulation; (B) such state law or regulation is incompatible with the regulation issued by the Secretary; . . . or (C) enforcement of such state law or regulation would be an undue burden on
interstate commerce.”142
The act also authorizes any individual to petition the secretary of
transportation for the issuance of a waiver from a determination of the
secretary that a state law or regulation is preempted.143 The Blackmun
thesis is supported by this case study.

Summary and Conclusions
The U.S. Supreme Court generally has accorded Congress broad discretion relative to the enactment of statutes explicitly removing regulatory
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authority from states and their political subdivisions and has held many
statutes lacking a preemption provision to be preemptive.
Our typology of complete federal preemption statutes is helpful in
determining whether the stated goals of a preemption statute can be
achieved without the assistance of subnational governments. The case
studies of emergency evacuation plans for a ten-mile evacuation area
around nuclear power electric-generating plants reveal the national government is incapable of protecting the safety of citizens residing in the
evacuation area, emergency assistance by state and local governments is
essential, and the required plans are inadequate. These studies also
demonstrate the unresponsiveness of Congress to the complaints of the
concerned two states and their concerned local governments to the inadequacies of the evacuation plans.
The case study of complete congressional preemption of truck size
and weights on certain highways highlights the concerns of state and
local government officers relative to the failure of Congress to include
criteria in STAA for determining whether pre-1956 highways can
accommodate larger and heavier trucks. This case study reveals
Congress will respond affirmatively to the complaints of subnational
governmental officers. Congressional responsiveness to this public
safety problem, in contrast to the evacuation plans case study, may be
attributable to the fact STAA and its amendments impact all states,
whereas the evacuation plans affect only two state governments and a
small number of local governments.
Chapter 5 contains typologies of imperium in imperio federalism
and partial congressional preemption statutes. One such statute—Air
Quality Act of 1967—also contains a section that completely preempts
state regulation (this is of emissions from new motor vehicles.)

Chapter

5

____________________________

IMPERIUM IN IMPERIO
AND LIMITED PREEMPTION

T

he undesirability of a static distribution of political powers between
the national government and the states was recognized fully by the
drafters of the U.S. Constitution, who included in the fundamental document procedures for formally amending it and authorization for
Congress to employ its delegated powers to remove concurrent regulatory powers from the states. The Bill of Rights, demanded by persons
fearing an omnipotent and abusive national government, placed limitations only upon congressional powers; no limitations were imposed
upon state powers by amendments until ratification of the Fourteenth
Amendment in 1868. This amendment laid the constitutional basis for
enlarged judicial preemption, including judicial receivership of certain
state government institutions and local governments, a subject examined
in chapter 6.
Congressional preemption of state regulatory powers, as explained
in chapter 1, generally was not a common occurrence and involved primarily limited preemption until 1965. State legislatures in the post–
World War II period on a number of occasions enacted a uniform state
law or an interstate compact in an attempt to forestall threatened congressional preemption. An example of an unsuccessful attempt to create
a regional regulatory commission by an interstate compact is the MidAtlantic States Air Pollution Control Compact. Enacted by the state legislatures in Connecticut, New Jersey, and New York, this compact was a
response to President Lyndon B. Johnson’s air pollution message to
95
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Congress urging enactment of a law completely preempting responsibility for air pollution abatement.1 Similarly, the National Association of
Insurance Commissioners in 2002 drafted the Insurance Product
Regulation Compact in response to the threat of further congressional
preemption of state authority to regulate the business of insurance.2
The great increase in the number of post-1965 limited preemption
statutes enacted by Congress can be attributed to the following seven
principal factors. First, the inadequacy of interstate cooperation as a
mechanism for addressing effectively many multistate problems was evident to the president and many members of Congress.
Second, the increasing use of motor vehicles and continuing industrialization of the nation magnified the air pollution problem and its
associated deleterious impact on the health of citizens. Airsheds are
national and international in nature, respect no state or national boundary, and necessitate national and international remedial action.
Third, the failure of individual states to initiate corrective action to
solve serious public problems within their respective boundaries generated pressure for congressional action. A U.S. representative wrote to
the author in 1986 and attributed the increased pace of enactment of preemption statutes to “the failure of local governments to do what the
Federal Government believes should be done.” A western state governor
in the same year informed the author there is congressional reluctance
“to rely on the States due to special interest group influence.”
Fourth, manufacturing industries were burdened by nonharmonious
state regulatory standards that increased their costs significantly. The
motor vehicle industry in particular lobbied Congress to enact a statute
completely removing state authority to establish new motor vehicle
emission standards. A second U.S. representative wrote to the author in
1986 and reported “industry has gradually decided a single standard,
though tough, is likely to be better than fifty standards, some loose,
some very tough.” Another governor wrote to the author in the same
year and supported congressional preemption because “industry can
function more efficiently when state to state differences in product regulation are eliminated.”
Fifth, a majority of the members of Congress became convinced a
number of expensive federal grants-in-aid had failed as incentives to persuade many state legislatures to enact harmonious regulatory statutes. A
third governor informed the author in 1986 that preemption is employed
more frequently because “the federal government does not have the
resources to buy compliance with national goals through a grant.”
Sixth, newly formed environmental and other public interest groups
encouraged citizens to write to their U.S. representatives and senators
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and urge them to enact preemption statutes and also lobbied Congress
effectively for the enactment of such statutes.
Seventh, a new type of member of congress was elected commencing
in the 1960s. Many had never held a state or local government elected
office and lacked an in-depth understanding of the reasons why the
drafters of the U.S. Constitution devised the world’s first federal system
rather than providing for a unitary system with all regulatory powers
confided to Congress. A U.S. senator wrote to the author in 1986 and
attributed the very significant increase in the number of preemption
statutes during the previous two decades to “Democratic control of the
Congress.” A second U.S. senator in the same year assigned responsibility for the explosion in preemption statutes to “Congressmen not living
up to the spirit of the Constitution.”
The foci of this chapter are the exercise of concurrent powers by
state legislatures and Congress under the original imperium in imperio
system established by the U.S. Constitution, enactment of various
types of limited preemption statutes by Congress, and the impact of
certain of these statutes on gubernatorial-legislative relations in the
typical state.

Imperium in Imperio
The heart of the federal system is an imperium in imperio, or an empire
within an empire, with each possessing substantial powers. There would
be no federal system without the exercise of relatively autonomous
political powers by a national legislature and subnational legislatures as
political powers otherwise would be centralized in the national plane (a
unitary system) or in the subnational plane (a confederate system).
As described earlier, Alexander Hamilton, John Jay, and James
Madison wrote a series of letters to editors of New York City newspapers, between September 1787 and August 1788, explaining the major
provisions of the proposed U.S. Constitution. These letters remain the
best explanation of why various provisions were included in the fundamental document. In “The Federalist Number 32, Hamilton explained
there were three types of national powers: “where the Constitution in
express terms granted an exclusive authority to the Union; where it
granted in one instance an authority to the Union, and in another prohibited the States from exercising the like authority; and where it granted
an authority to the Union to which a similar authority in the States
would be absolutely and totally contradictory and repugnant.”3 He cited
the power to establish a uniform rule of naturalization as an example of
the third type of exclusive power.
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Available evidence suggests the drafters of the Constitution operated under the assumption Congress would confine its attention and
activities in the foreseeable future almost exclusively to foreign affairs,
national defense, major public works projects such as river and harbor
projects, and regulation of interstate commerce. They, of course, recognized Congress would exercise its preemption powers to prevent the
enactment of certain state laws and to nullify state actions when necessary to perfect the economic and political union, and included the
supremacy of the laws clause (art. VI) to ensure a congressional statute
based upon a delegated power would prevail whenever there was a conflict with a state law or constitutional provision.
The drafters observed the undesirable impact of state-erected mercantilistic trade barriers during the confederation and sought to ensure
no such barriers would exist in the new federal system by including a
provision in the Constitution (art. I, §8) delegating blanket power to
Congress to regulate commerce among the several states. Justice Robert
H. Jackson of the U.S. Supreme Court in 1949 described the interstate
commerce clause’s dormant nature in the following terms:
The commerce clause is one of the most prolific sources of national power
and an equally prolific source of conflict with legislation of the States.
While the Constitution vests in Congress the power to regulate commerce
among the States, it does not say what the States may or may not do in the
absence of congressional action, nor how to draw the line between what is
and what is not commerce among the States. Perhaps even more than by
interpretation of its written word, this Court has advanced the solidarity
and property of this nation by the meaning it has given to these great
silences of the Constitution.4

Congress and state legislatures are authorized by the Constitution to
exercise two types of concurrent powers. The first type includes the
power to tax. Congress may not preempt the taxing powers of states
unless they are employed to place an undue burden on interstate commerce or discriminate against a person or group in violation of the equal
protection of the laws clause of the Constitution’s Fourteenth Amendment. Second, ratification by the states of the Constitution did not
restrict the authority of state legislatures to determine the nature of electoral systems and to prescribe voter qualifications, and the Constitution
specifically stipulated electors of members of the U.S. House of
Representatives “shall have the qualifications requisite for electors of the
most numerous branch of the State Legislature” (art. I, §2).
The Fifteenth Amendment to the U.S. Constitution, ratified in 1870,
guarantees “the right of citizens of the United States to vote shall not be
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denied or abridged by the United States or by any State on Account of
race, color, or previous condition of servitude” and empowers Congress
to enforce the guarantee “by appropriate legislation.”
Congress in 1870 exercised this new power by enacting a law
making private or public obstruction of the right to vote a federal misdemeanor punishable by imprisonment for no less than one month and not
longer than one year.5 This act was amended in 1871 to authorize federal
oversight of the election of U.S. representatives in every city and town
with a population over 20,000 “whenever . . . there shall be two citizens
thereof who . . . shall make known, in writing to the Judge of the Circuit
Court of the United States for the Circuit wherein such city or town
shall be, their desire to have said registration, or said election, or both,
guarded and scrutinized.”6
The constitutionality of the act and its amendment were challenged
and the U.S. Supreme Court in 1875 invalidated sections not limited
solely to the protection of the voting rights of black citizens, since the
act also provided for the punishment of those who interfered with the
voting rights of white citizens.7 Congress in 1894 repealed the most
important remaining sections of the two acts and states became relatively
free of direct federal supervision of the conduct of elections until the
congressional enactment of the Voting Rights Act of 1965, a suspensive
complete preemption statute described in chapters 4 and 6.
This chapter identifies seven types of imperium in imperio, which
can be contrasted with limited congressional preemption statutes, the
subject of the latter part of this chapter.
State Powers Not Subject To Preemption
The taxation powers of states, as noted above, are not subject to congressional preemption unless their exercise is based on mercantilistic principles imposing an inordinate burden upon interstate commerce or denies
equal protection of the laws. Section 10 of Article I of the U.S. Constitution stipulates: “No State shall, without the consent of the Congress,
lay any imposts or duties on imports or exports, except what may be
absolutely necessary for executing its inspection laws.” This provision,
known as the import-export clause, applies also to political subdivisions
of states.
Gwinnett County, Georgia, imposed an ad valorem property tax on
imported Michelin tires. The Superior Court for Gwinnett County
issued a permanent injunction against the collection of the tax, but this
decision was reversed in 1975 by the Georgia Supreme Court on the
ground the tires had lost their status as imports.8 In 1975, the U.S.
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Supreme Court ruled the constitutional prohibition of levying such a
tax on imports without the consent of Congress does not apply to the
ad valorem property tax because the tires in question were not in transit, were stored with other tires in a warehouse “operated no differently than . . . a distribution warehouse dealing solely in domestic
goods.”9 In contrast, the U.S. District Court for the Northern District
of California in 1982 opined that “as a matter of federal supremacy, the
power of the State to discriminate against rail transportation property
for purposes of applying tax rates was preempted by the passage of the
RRR Act in 1976.”10
Must states secure the consent of Congress prior to entering into
interstate compacts? Section 10 of Article I of the U.S. Constitution stipulates: “No State shall, without the consent of Congress, . . . enter into
any agreement or compact with another state.” A literal reading of the
compact clause leads to an affirmative answer to the question raised.
Nevertheless, the U.S. Supreme Court in 1893 in Virginia v. Tennessee,
issued an opinion holding such consent is required only for “political”
compacts affecting the balance of power between states and the Union.11
Constitutional authority has not been delegated to Congress to preempt directly the vast array of powers the states possess to deliver services to their citizens, unless the services are provided in a
discriminatory manner. Similarly, Congress lacks the power to preempt
state regulation of business firms and individuals unless such regulations
violate the interstate commerce clause, or the due process, equal protection, or privileges and immunities guarantees of the Fourteenth
Amendment. Chapter 3 explains that the national legislature has gained
considerable influence over the states’ reserved powers by means of conditional grants-in-aid and crossover sanctions.
Direct and Positive Conflict of Laws
To reduce the preemptive impact of its legislation, Congress frequently
includes a savings provision in a law which stipulates a state law on the
same subject is valid absent a direct and positive conflict between the
two laws, in which event the supremacy of the laws clause of the
Constitution provides for the invalidation of the state law. Such a proviso dates to at least 1911 when Congress enacted a corrupt practices act
with the proviso it “shall not be construed to annul or vitiate the laws of
any State, not directly in conflict herewith, relating to the nomination or
election of candidates for the offices herein named, or to exempt any
such candidate from complying with such State laws.”12
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A more recent example of such a proviso is found in the Civil Rights
Act of 1964: “Nothing in this Act shall be construed as indicating an
intent on the part of Congress to occupy the field in which any such title
operates to the exclusion of state laws on the same subject matter, nor
shall any provision of this Act be construed as invalidating any provision
of state law unless such provision is inconsistent with any of the purposes of this Act, or any provision thereof.”13 An almost identical provision is contained in the Drug Abuse Control Amendments of 1965.14 A
similar section is found in the Gun Control Act of 1968: “No provision
of this chapter shall be construed as indicating an intent on the part of
the Congress to occupy the field in which such provision operates to the
exclusion of the law of any State on the same matter, unless there is a
direct and positive conflict between such provision and the law of the
State so that the two can not be reconciled or consistently stand
together.”15 The Truth in Lending Act of 1968 declares it “does not
annul, alter, or affect, or exempt any creditor from complying with the
laws of any State relating to the disclosure of information in connection
with credit transactions, except to the extent that those laws are inconsistent with the provisions of this title or regulations thereunder, and then
only to the extent of the inconsistency.”16 And the Federal Election
Campaign Act of 1971 provides: “Nothing in this Act shall be deemed to
invalidate or make inapplicable any provision of any State law, except
where compliance with such provision of law would result in a violation
of a provision of this Act.” The act also includes a restraint stipulating
“no provision of State law shall be construed to prohibit any person
from taking any action authorized by this Act or from making any
expenditures . . . which he could lawfully make under this Act.”17
A minimum preemption standards provision is included in the
Federal Railroad Safety Act of 1970, which authorizes states to adopt
laws, rules, regulations, orders, and standards relative to railroad safety
more stringent than the counterpart federal ones “when necessary to
eliminate or reduce an essentially local safety hazard, and when not
incompatible with any federal law, rule, regulation, order, or standard,
and when not creating an undue burden on interstate commerce.”18
The Occupational Safety and Health Act of 1970 contains slightly
different language: “Nothing in this Act shall prevent any State agency
or court from asserting jurisdiction under State law over any occupational safety or health issues with respect to which no [federal] standard
is in effect.”19 The Federal Election Campaign Act of 1971 intentionally
seeks to reduce the preemptive impact of the act by declaring “[n]othing
in this Act shall be deemed to invalidate or make inapplicable any
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provision of any State law, except where compliance with such provision
of law would result in a violation of a provision of this Act.”20
In 1991, Congress enacted the Truth in Savings Act, regulating
deposit accounts, but exempted from preemption “the law of any State
relating to the disclosure of yields payable or terms for accounts to the
extent such State law requires the disclosure of such yields or terms of
account, except to the extent that those laws are inconsistent with the
provisions of this Act, and then only to the extent of the inconsistency.”21 Similarly, the Telephone Disclosure and Dispute Resolution Act
of 1992 stipulates state laws on the same subject are valid unless inconsistent with the act.22
The Interstate Commerce Commission Termination Act of 1995 is a
broad preemption statute containing two savings provisions—a subnational governmental law or regulation that “is no more burdensome than
compliance with, a provision of this part or a regulation issued by the
Secretary or the Board under this part . . . ” and a state requirement that a
motor carrier must register with the State provided the requirement “is
not an unreasonable burden on transportation.”23
Congress enacted the National Securities Markets Improvement Act
of 1996 and included a section declaring “[n]othing in this title shall
affect the jurisdiction of the securities commissioner (or any agency or
officer performing like functions) of any State over any security or any
person insofar as it does not conflict with the provisions of this title or
the rules and regulations thereunder.”24
The Health Insurance Portability and Accountability Act of 1996
contains two provisions exempting state statutes from preemption provided they do not prevent the application of a federal requirement.25
The act also waives preemption with respect to the guarantee of availability of individual health insurance coverage in a state with an “alternative mechanism,” and authorizes the secretary of health and human
resources to waive other preemption provisions relating to fraud and
abuse prevention if he or she finds it is necessary “(I) to prevent fraud
and abuse; (II) to ensure appropriate State regulation of insurance and
health plans; (III) for State reporting on health care delivery or costs, or
(IV) for other purposes.”26
The Intercountry Adoption Act of 2000 incorporates the Convention
on Protection of Children and Cooperation in respect of Intercountry
Adoption, prepared at The Hague on May 29, 1993, and declares the relationship of the act and convention to other laws as follows: “The
Convention and this Act shall not be construed to preempt any provision
of the law of any State or political subdivision thereof, or prevent a State
or political subdivision thereof from enacting any provision of law with
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respect to the subject matter of the Convention or this Act, except to the
extent that such provision of State law is inconsistent with the Convention
or this Act, and then only to the extent of the inconsistency.”27
The Mobile Telecommunications Sourcing Act of 2000 is a preemption statute containing the following stipulation: “Notwithstanding the
law of any State or political subdivision of any State, mobile telecommunications services provided in a taxing jurisdiction to a customer, the
charges for which are billed by or for the customer’s home service
provider, shall be deemed to be provided by the customer’s home service
provider.”28 The act, however, exempts “the determination of the taxing
situs of prepaid telephone calling services,” the initial or subsequent
resale of mobile telecommunications services, and “the determination of
the taxing situs of air-ground radiotelephone service.”29
Exclusive State Jurisdiction
Congress is free to devolve some of its delegated powers to states and
first did so in a 1789 statute authorizing states to regulate marine port
pilots, thereby establishing an imperium in imperio relative to regulation
of pilots.30 The current Shipping Statute, revised in 1983, contains a
clause almost identical to the one in the 1789 statute: “Pilots in the bays,
rivers, harbors, and ports of the United States shall be regulated only in
conformity with the laws of the States.”31
This statute, however, exempts a pilot of a “coastwise seagoing
vessel” licensed by the federal government from subnational governmental regulation by forbidding states and their political subdivisions to
“impose on a pilot licensed under this subtitle an obligation to procure a
State or other license, or adopt any other regulation that will impede the
performance of the pilot’s duties under the laws of the United States.”32
State Standard Adoption
Congress inserted a section in the Coast Guard Authorization Act of
1984 directing the secretary of transportation to develop standards for
determining whether an individual is intoxicated while operating a
marine recreational vessel.33 The Coast Guard, at the time a unit of the
Department of Transportation, promulgated a final rule defining operation of a vessel while intoxicated. The rule adopts as the national standard the individual state blood alcohol content (BAC) standard, if it
exists, but also establishes a federal BAC standard of 0.10 percent for
states lacking a BAC standard. Should a state without a BAC standard
adopt one, the Coast Guard automatically adopts the state standard as
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the federal standard for that state. The Coast Guard sought to encourage
states to adopt a BAC standard and to make existing ones more stringent.
State License Adoption
The Port and Tanker Safety Act of 1978 similarly grants authority to the
secretary of transportation to require federally licensed pilots on all
domestic and foreign self-propelled vessels “engaged in foreign trade
while operating in the navigable waters of the United States in areas and
under circumstances where a pilot is not otherwise required by state
law.”34 This requirement is terminated immediately upon a state, with
jurisdiction over the area, requiring a state-licensed pilot and notifying
the secretary.
Preemption Precluded by Ruling
The Voting Rights Act of 1965, described in chapter 4, is a complete preemption statute with respect to the electoral system of a state or local
government if two conditions are met: a voting device such as a literacy
test had been employed in 1964 and less than 50 percent of the registered
voters cast ballots in the preceding presidential election.35 The purpose
of the act, based upon the Fifteenth Amendment to the U.S. Constitution, is to prevent the abridgment of the voting rights of citizens on
grounds of race or color. The 1975 amendments to the act extended its
coverage to language minorities—“persons who are American Indian,
Asian American, Alaskan Natives, or of Spanish heritage”—and cited
the Fourteenth Amendment and the Fifteenth Amendment as the constitutional authority for the act.36
The language minorities provision applies to a state or a local government if in excess of 5 percent of the citizens of voting age are members of one language group and less than 50 percent of all citizens of
voting age cast ballots in the 1972 presidential election. A subnational
government unit also is covered by the amendments if in excess of 5 percent of the citizens of voting age are members of one language minority
and the illiteracy race of the group exceeds the national literacy rate.
A state or local government covered by the act may make no change,
no matter how minor, in its election systems unless the United States
attorney general, within sixty days of submission of a proposed change
to her or him, fails to register an objection or the U.S. District Court for
the District of Columbia issues a declaratory judgment to the effect the
proposed electoral system change would not abridge the right to vote of
citizens protected by the act.37
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In contrast to the Voting Rights Act of 1965, which provides for
either an administrative or judicial ruling precluding congressional preemption, the Hazardous Materials Transportation Safety Act of 1974
(HMTSA) authorizes only an administrative preclusion. The Materials
Transportation Bureau of the Department of Transportation may issue
an administrative ruling addressing the question whether a congressional
statute precludes a state law or rule on the same subject.38
The Research and Special Programs Administration of the U.S.
Department of Transportation in 1984 introduced the bureau’s consistency rulings by noting Congress in effect intended to establish a type of
imperium in imperio:
Despite the dominant role that Congress contemplated for departmental
standards, there are certain aspects of hazardous materials transportation
that are not amenable to exclusive nationwide regulation. One example is
traffic control. Although the Federal Government can regulate in order to
establish certain national standards promoting the safe, smooth flow of
highway traffic, maintaining this in the face of short-term disruptions is
necessarily a predominantly local responsibility. Another aspect of hazardous materials transportation that is not amenable to effective nationwide regulation is the problem of safety hazards which are peculiar to a
local area. To the extent that nationwide regulations do not adequately
address an identified safety hazard because of unique location conditions,
State or local governments can regulate narrowly for the purpose of eliminating or reducing the hazard. The mere claim of uniqueness, however, is
insufficient to insulate a non-Federal requirement from the preemption
provisions of the HMTSA.39

The National Assurance Corporation’s request for an administrative
ruling by the bureau is an example of the type of consistency questions
raised. The corporation sought a determination whether the New York
State Thruway Authority’s prohibition of the transportation of radioactive materials on its facilities is inconsistent with and consequently preempted by HMTSA. The key question involved whether the corporation
could comply with both a rule of the authority and a federal administrative rule. The bureau issued an administrative ruling holding the authority’s “rule is not based upon any finding that transportation of highway
route controlled quantity radioactive materials over the Thruway would
present an unacceptable safety risk,” and hence the “rule thus stands as a
repudiation of the Department’s rule of national applicability on highway routing of radioactive materials.”40
Congress included in the USA Patriot Act of 2001 a preemption provision forbidding a state to issue a motor vehicle license to any individual “transporting in commerce a hazardous material unless the secretary
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of transportation has first determined, upon receipt of a notification
under subsection (c)(1)(B) that the individual does not pose a security
risk warranting denial of the license.”41
Remand of Removed Actions
The United States has a dual judicial system as well as dual executive and
legislative systems. Litigants, depending upon the nature of the case,
often have the choice of bringing a civil suit in a state or a United States
court. To protect certain respondents in state suits, Congress enacted the
Removal of Causes Act of 1920, allowing the removal of a case from a
state court to the U.S. District Court because the former court “. . . might
conceivably be interested in the outcome of the case. . . . 42
Congress enacted the Private Securities Litigation Reform Act of
1995 to reduce abusive class action private securities fraud litigation.43
Within three years, Congress found the act was not achieving its goal
and explained it had been presented with considerable evidence that
revealed a significant number of such lawsuits had been shifted from
U.S. courts to state courts. In consequence, Congress enacted the
Securities Litigation Uniform Standards Act of 1998, which established
national standards for such class action lawsuits, placing additional limitations on remedies, but also mandating a U.S. District Court must
remand such a suit to the state court from which it was removed “if the
federal court determines that the action may be maintained in State
court pursuant to this subsection.”44 The act also preserves the right of a
state, local government, or a state pension plan to bring “an action
involving a covered security on its own behalf, or as a member of a class
comprised solely of other States, political subdivisions, or State pension
plans that are named plaintiffs, and that have authorized participation,
in such action.”45

Limited Congressional Preemption
Congress has employed two types of limited preemption of the regulatory powers of states. The first type is the product of Congress enacting a statute that removes the authority of subnational governments to
engage in regulatory actions affecting a specified portion of a regulatory field. The preemption’s scope may be very narrow, as illustrated
by a provision in the Department of Transportation and Related
Agencies Appropriation Act of 1997 that stipulates “[n]o State or local
building, zoning, subdivision, or similar or related law . . . shall apply in
connection with the construction, ownership, use, operation, financ-
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ing, leasing, conveying, mortgaging, or enforcing a mortgage of (i) any
improvement undertaken by or for the benefit of Amtrak as part of, or
in furtherance of, the Northeast Corridor Improvement Project . . . or
(ii) any land (and right, title or interest created with respect thereto) on
which such improvement is located and adjoining, surrounding, or any
related land.”46
States historically regulated the business of insurance, and the U.S.
Supreme Court in 1868 confirmed such regulation when it ruled the
business of insurance was not commerce.47 The court in 1944, however,
reversed its earlier decision.48 States successfully lobbied Congress to
enact the McCarran-Ferguson Act of 1945, exempting states from congressional antitrust acts and devolving power upon them to regulate the
business of insurance.49 The resulting nonharmonious state regulation of
the insurance industry gave rise to many complaints from insurance
companies. They favored congressional preemption to establish a
national uniform system of regulation. Congress responded to the complaints in part by enacting the Gramm-Leach-Bliley Financial
Modernization Act of 1999, preempting thirteen specified areas of insurance regulation and threatening to impose a federal system of licensing
insurance agents if twenty-six states did not adopt a uniform licensing
system, certified by the National Association of Insurance Commissioners (NAIC), by November 12, 2002.50 On September 10, 2002,
NAIC certified thirty-five states had adopted a uniform licensing
system, thereby averting a federal licensing system.
The terrorists’ attacks on the World Trade Center in New York
City and the Pentagon in Arlington, Virginia, on September 11, 2001,
had a major impact on property and casualty insurance companies and
raised the question of whether these firms would provide coverage for
business firms and individuals against potential acts of terrorism.
Congress addressed the problem by enacting the Terrorism Risk
Insurance Act of 2002. This act establishes a temporary national government program to ensure the availability, at affordable premiums, of
property and casualty insurance for terrorism risk.51 This act preempts
state authority by stipulating “State approval of any terrorism exclusion
from a contract for property and casualty insurance that is in force on
the date of enactment of this Act shall be void to the extent that it
excludes losses that would otherwise be insurance losses.”52
The U.S. Supreme Court in 2003 addressed the question of whether
the “any willing provider” provisions of the Kentucky Health Care
Reform Act were preempted by the Employee Retirement Income
Security Act of 1974.53 The court unanimously acknowledged its holdings in two earlier McCarran-Ferguson cases raise “more questions than
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they answer and provide wide opportunities for divergent outcomes.”54
The court made “a clean break from the McCarran-Ferguson factors”
and opined the Kentucky law was constitutional because it satisfied the
requirements that it “must be specifically directed toward entities
engaged in insurance” and “must substantially affect the risk pooling
arrangement between the insurer and the insured.”55
The second type of limited preemption of states’ regulatory powers
is the product of a congressional act or an administrative rule establishing minimum national standards and granting states authority to continue to have primary responsibility for the preempted function
provided its standards are certified by a supervising federal department
or agency as being as stringent as the national ones and are enforced.
This type allows an individual state to customize its regulatory program
to address local problems.
It is apparent a limited preemption statute permits state regulation at
the sufferance of Congress, which is free at any time to assume complete
responsibility for a regulatory field. In contrast to the type of imperium
in imperio inherent in the very nature of a federal system, a state under
the first type of limited preemption may not exercise any authority in
the congressionally preempted part of the regulatory field.
We identify below eleven types of limited congressional preemption of the regulatory authority of state and local governments, examine in greater detail minimum standards preemption acts, and describe
the various powers granted by limited preemption statutes to governors of states.
Minimum Standards Preemption
The “gun behind the door” theory underlies this type of limited preemption. It also may be described as “contingent complete preemption,”
as states have the choice of enacting statutes and promulgating administrative rules and regulations establishing regulatory standards meeting or
exceeding the national minimum ones or lose all regulatory authority in
the field. A state desiring to exercise regulatory authority in the field
must submit a detailed plan containing minimum national standards or
higher, and evidence of possession of necessary technical equipment and
qualified enforcement personnel. If the plan is determined by the supervising national department or agency to be adequate, it is directed by
statute to delegate enforcement “primacy” to the state, which means all
inspections and other regulatory actions will be carried out only by the
state and the role of the department or agency will be a scrutinizing one.
This type of partial preemption has had the most major impact of all
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preemption statutes on the federal system and in effect generally has
resulted in a federal-state partnership designed to solve critical problems.
The prevalence of a series of nationwide problems, including ones
that were becoming more serious, led Congress by the mid-1960s to
conclude it was improbable these problems could be solved through
interstate cooperation supported by federal grants-in-aid. Congress
drew the obvious conclusion that only direct national assumption of regulatory responsibility, particularly in the environmental field, could
eliminate or mitigate to a large extent the problems.
It is not difficult to discern why a state legislature, in the absence of
mandated minimum national regulatory standards, would be hesitant to
initiate a major corrective action to solve a serious environmental problem—air and water pollution are examples—which has spillover costs
affecting sister states and/or nations. States were concerned that the
establishment and enforcement of stringent standards would encourage
polluting industrial firms to leave the state and/or discourage new firms
from locating facilities in the state. States inherently tend to act in a mercantilistic manner to protect their industrial firms, thereby ensuring
employment opportunities for their citizens. Minimum standards preemption eliminates the option for polluting industrial firms to relocate
facilities to an “asylum” state with no or low environmental standards.
This type of preemption also allows a state legislature to enact a statute
superseding the corresponding national law if state standards meet or
exceed the national minimum standards.
Do all state and local government officers oppose congressional
minimum standards preemption? The answer is a resounding no. Many
subnational governmental officers are fully aware of the benefits of such
a statute, which can eliminate industrial haven states that otherwise
would permit industrial firms to pollute the environment. This type of
limited preemption also has a second advantage for states. A downstream state, for example, can pressure the U.S. Environmental
Protection Agency (EPA) to require the upstream states to curtail the
discharge of pollutants into a river. Prior to the Water Quality Act of
1965, the downstream state had two options regarding a polluting
upstream state—seek to persuade the polluting state to initiate remedial
action or sue the state in the U.S. Supreme Court. The first option generally proved to be of very limited value in terms of positive results. The
second option often involves considerable expense and the problem may
not be remedied for many years.
An interviewed New York state officer reported Governor Nelson
A. Rockefeller in the early 1960s was convinced congressional involvement was essential for solution of the water pollution problem in his
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state because New York lacked the financial resources to solve the problem.56 The officer added that New York embarrassed the U.S. government by publicizing the water pollution facilities in the state in an effort
to obtain more federal remedial funds.
Water Quality. The first minimum standards preemption statute was
the Water Quality Act of 1965, which notified each state it must adopt
“water quality standards applicable to interstate waters or portions
thereof within such State,” as well as an implementation and enforcement plan, if the state desires to be responsible for water pollution
abatement.57 The act directed the secretary of the interior (now EPA
administrator) to promulgate interstate water quality standards which
became effective at the end of six months if a state failed to establish
standards meeting or exceeding the national ones.
Other congressional acts, particularly the Federal Water Pollution
Control Act Amendments of 1972, subsequently strengthened the state
role in identifying geographical areas with water quality control problems and designating “a single representative organization, including
elected officials from local governments or their designees, capable of
developing effective area waste treatment management plans” for each
area.58 On September 14, 1973, EPA promulgated regulations that
granted governors until March 14, 1974, to designate or non-designate
such areas and agencies.59 A New York state officer stated “the 1972 federal approach is what has been called the ‘idiots’ approach in the 1960s;
i.e., national uniformity. The proper approach was a stream classification
approach.”60
The Clean Water Act of 1977 expanded the coverage of the 1972
amendments and declared “it is the policy of Congress that the States
manage the construction grant program under this Act and implement
the permit programs under sections 402 and 404 of this Act.”61 California in 1983 returned its primacy for the construction grant program
to EPA “because state officials believed the EPA required more of primacy States than it did of its own regional officers who served as implementers in States that did not accept primacy.”62
EPA by 2003 had delegated regulatory primacy to only Michigan
and New Jersey for the Section 404 permit program relating to protection of wetlands, but had delegated regulatory primacy to forty states for
the underground injection control program.
The farm lobby is a powerful one in Washington, D.C., and its
influence is revealed by the successful insertion of the following provision in the 1977 act: “(1) The Administrator shall not require a permit
under this section for discharges composed entirely of return flows from
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irrigated agriculture, nor shall the Administrator directly or indirectly
require any State to require such a permit.”63
Air Quality. Chapter 4 explains that the Air Quality Act of 1967 is a
complete preemption relative to exhaust emissions from 1968 and subsequent-model motor vehicles.64 Additionally, the act provides for limited
preemption of other air pollution abatement activities of state and local
governments by incorporating minimum standards preemption procedures identical to those in the Water Quality Act of 1965. The 1967 act
encouraged states to assume regulatory primacy, but also authorized
direct national governmental action if a state failed to apply for or
returned primacy or if its regulatory program in practice proved to be
inadequate. Forty-five states had been delegated regulatory primacy as
of 2003.
Congress made a dramatic break from its previous approach—
reliance upon states to provide the necessary leadership and to take into
consideration the technical feasibility of various types of abatement controls—by enacting the Clean Air Act Amendments of 1970.65 Direct
national action to protect public health became a national policy and
explicit dates were set for the adoption by states of air quality standards
and abatement plans. For example, it was required that 1975 model automobiles to achieve a 90 percent reduction of the 1970 standard for
carbon monoxide emissions. The new standards were mandated without
consideration of the technical feasibility of pollution abatement systems.
The amendments also created problems for the EPA because the
U.S. Supreme Court in 1973 denied a petition for a writ of certiorari and
let stand a U.S. District Court decision interpreting the amendments as
forbidding states to permit significant deterioration of air quality.66 The
petition denial contained no opinion and the lower court did not elaborate on its ruling. As a result, EPA was forced to execute a nondegradation policy without judicial guidelines and the execution posed problems
for states.67
The EPA is authorized to delegate responsibility for prevention of
significant deterioration (PSD) of air quality to states. On November 24,
1976, for example, EPA responded to a North Carolina request by
granting a partial delegation of PSD authority to the state and on
September 21, 1984, expanding the state’s authority by authorizing it to
modify EPA issued permits in the state.68
Idaho in 1981 returned its air quality regulatory primacy authority
to EPA, but reaccepted the authority in 1983 after EPA “assured stringent enforcement within Idaho by contracting out supervision to a private firm. This incident illustrates that States will rescind their
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acceptance of primacy if it suits their political interests.”69 Figure 5.1
depicts the June 2003 PDS program status in the various states.
The Clean Air Act Amendments of 1990 are contained in a 313-page
congressional preemption statute and many of the amendments are
important ones.70 Five sections of the statute specifically authorize state
governors to initiate actions, a subject examined below relative to the
impact of such authorizations on gubernatorial-legislative relations. To
cite one example, a governor who believes the interstate transport of air
pollutants causes a violation of a national ambient air quality standard
can petition the EPA administrator to establish a transport region and a
transport commission composed of EPA and state officers.71 The EPA
administrator, at the request of states, established the Ozone Transport
Commission composed of representatives of twelve northeastern states
and the District of Columbia.72 Commission members have signed a
number of memoranda providing for cooperative action to solve particular air pollution problems.
Title II of the amendments is devoted to mobile sources of air pollutant emissions and many sections direct the EPA administrator to promulgate specific standards, enforceable by the agency, relating to such subjects
as control of vehicle refueling emissions, misfueling, fuel volatility, and
lead substitute additives. The Air Quality Act of 1967, as explained in
chapter 4, completely preempted responsibility for regulating emissions
from new motor vehicles with the exception of California. A significant
1999 amendment authorizes sister states to adopt California motor vehicle
emission standards, which are stricter than EPA standards.73
Title IV of the amendments addresses the problem of acid rain,
attributable primarily to emissions of nitrous oxide (NOx) and sulfur
dioxide (SO2) from coal-burning electric-generating plants, by establishing a new control approach: authorization for a utility company whose
plants release fewer sulfur dioxide emissions than the maximum allowed
to sell sulfur dioxide air pollution credits to other utility companies
needing the allowance to avoid exceeding the emissions limit.74 The
emission trading program, in contrast to the former command and control system, is a flexible market-based approach. It allows utility companies to avoid fines by tailoring their compliance plans to the unique
needs of each plant. They can employ the option of low-sulfur coal,
install emission abatement equipment, and/or purchase allowances. EPA
reported in 2001 SO2 during the period 1995 through 1999 had been
reduced by more than 50 percent.75 Similarly, the 2002 Economic Report
of the President revealed the trading program “has lowered emissions
substantially while yielding considerable costs savings, especially compared with the previous, command-and-control regime.”76

Source: U.S. Environmental Protection Agency, June 2003.

* Denotes States with SIP-approved programs that also have Federal PSD program incorporated into the SIP for various reasons, e.g., Tribal Lands,
previously issued EPA permits, etc.

Figure 5.1 Prevention of Significant Deterioration Status, June 2003

114

Congressional Preemption

Title V is devoted to permits for emission of air pollutants from stationary sources and requires a state issuing a permit or renewal of a
permit to send a copy to the EPA administrator and a copy to each contiguous state to allow it to submit recommendations relative to the
permit and its terms and conditions.77
A 2002 survey of state and local governmental air pollution program officers revealed twenty-six states have state restrictions preventing completely or partially the setting of air quality standards exceeding
federal standards.78
Drinking Water. The minimum standards limited preemption approach
also is embodied in the Safe Drinking Water Act of 1974, which stipulates “a State has primacy enforcement responsibility for public water
systems” provided the EPA administrator determines the state “has
adopted drinking water regulations which . . . are no less stringent than”
national standards.”79 Failure of a state to adopt or enforce such standards results in EPA assuming complete responsibility for regulating
drinking water in the state.
Congress in 1986 extended the act’s coverage by establishing
national standards for underground drinking water sources.80 Previously, EPA was forced to rely upon enforcement authority scattered in
several sections of the U.S. Code and the Code of Federal Regulations to
initiate action to protect subterranean sources of drinking water. The
extension act contains schedules and precise dates by which the EPA
administrator was required to establish maximum contaminant level
goals and promulgate minimum drinking water quality standards to
expedite action to improve and protect the quality of drinking water.81
These amendments also contained several expensive mandates whose
implementation, particularly filtration requirements, imposed major costs
on large cities. These amendments threatened to bankrupt many small
local governments and placed a major financial burden on larger local
governments, a subject examined in conjunction with federal mandates
and the Safe Drinking Water Act Amendments of 1996 in chapter 7.82 The
act provides for prompt federal enforcement if a state has not commenced
action within thirty days of being notified by the administrator that a
public water system must be made to comply with national standards.83
By 1987, regulatory primacy had been granted by EPA to all states
except Indiana and Wyoming. Iowa was granted primacy in 1977, but
returned it to EPA in 1981 because of the state’s financial problems.
When the problems were resolved, Iowa reaccepted primacy in 1982. All
states except Wyoming in 2003 had been delegated regulatory primacy.84
Wyoming and thirty other states have been delegated primacy for the
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underground injection control program under the Safe Drinking Water
Act as amended.85
Congress updated the Safe Drinking Water Act by including a provision in the Public Health Security and Bioterrorism Preparedness and
Response Act of 2002 mandating “[e]ach community water system serving a population of greater than 3,300 persons” to “conduct an assessment of the vulnerability of its system to a terrorist attack or other
intentional acts intended to substantially disrupt the ability of the system
to provide a safe and reliable supply of drinking water” and to prepare
an emergency response plan.”86
Surface Mining. Another major minimum standards preemption law is
the Surface Mining Control and Reclamation Act of 1977.87 Each state
with coal-mined land eligible for reclamation may submit to the secretary of the interior a reclamation plan and an annual list of projects to be
carried out. No federal funds are granted to a state for its reclamation
program unless the secretary approves it as meeting or exceeding the
national standards.
This act was challenged as violating the Tenth Amendment to the
U.S. Constitution, but the U.S. Supreme Court upheld the constitutionality of the act in 1981: “If a State does not wish to submit a proposed
permanent program that complies with the Act and implementing regulations, the full regulatory burden will be borne by the federal government. Thus, there can be no suggestion that the Act commandeers the
legislative process of the States by directly compelling them to enact and
enforce a federal regulatory program.”88
As of 2003, twenty-four states had been delegated regulatory primacy by the Office of Surface Mining of the U.S. Department of the
Interior, which in 1984 initiated a full national regulatory program in
Tennessee after its state legislature repealed its regulatory program.89

Combined Minimum Standards and Imperium in Imperio
The combination of minimum national standards preemption with the
traditional imperium in imperio system is found in the Occupational
Safety and Health Act of 1970.90 It stipulates that “nothing in this Act
shall prevent any state agency or court from asserting jurisdiction under
state law over any occupational safety or health issue with respect to
which no standard is in effect under section 6.”91
Each state is authorized by the act to submit a plan to the secretary
of labor for the assumption of responsibility for the regulatory function
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subject to a condition: State and local government employees must be
extended protection equivalent to the protection extended to private
employees.92 Upon approval of a submitted plan by the secretary, the
Occupational Safety and Health Administration (OSHA) will pay up to
one-half of the program’s operating costs.
Twenty-three states by 1990 were operating OSHA programs covering public sector and private sector employees, and Connecticut and
New York were operating programs only for public employees.93 Eight
states with federal plan approval subsequently withdrew from participation under the act’s provisions. In 2003, twenty-three states were operating regulatory programs covering private sector and state and local
government employees, and Connecticut, New Jersey, and New York
operated programs for public employees only.94 Eight states—Colorado,
Connecticut, Illinois, Montana, New Jersey, New York, North Dakota,
and Wisconsin—at one time were approved as complete plan states but
later withdrew their programs.
The Ohio Manufacturers’ Association sued the city of Akron,
Ohio, maintaining the Occupational Safety and Health Act preempted
the city’s “right to know” ordinance. The U.S. Court of Appeals for
the Sixth Circuit in 1986 upheld the U.S. District Court’s decision
ruling in favor of the city, and emphasized “we cannot accept plaintiffs’
contention that Congress expressly preempted local regulation by these
provisions establishing a national standard. Furthermore, we agree with
the trial court to the extent that express preemption, by definition, must
be clearly manifested, especially when local health and safety provisions
are endangered.”95
In 1986 EPA promulgated a rule designed to protect subnational
governmental employees from the potential hazards of asbestos-abatement work under the authority of the Toxic Substances Control Act.96
While OSHA normally is responsible for promulgating regulations protecting workers, it lacks authority under the Occupational Safety and
Health Act of 1970 to extent its protection to subnational government
employees. Twenty-three states, as noted above, had established protection standards for their employees as strict or stricter than OSHA’s
worker protection rules and regulations; OSHA has also determined four
additional states—Idaho, Kansas, Oklahoma, and Wisconsin—have promulgated regulations comparable to or more stringent, in terms of
worker protection, than OSHA’s rules and regulations. As a consequence, the EPA rules and regulations apply only to the remaining states.
There are three principal differences between the OSHA standard
and EPA regulations:
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1. The EPA rule includes a provision, absent in the OSHA
rule, that generally requires persons to report to EPA at
least ten days prior to beginning an asbestos-abatement
project using public employees.
2. EPA employs a different definition of asbestos in order to
make the definition consistent with other EPA regulations. Its definition specifically does not include nonasbestiform tremolite fibers while the OSHA standard does.
3. The EPA rule does not include the OSHA provision indicating a preference for rotating employees in and out of
the workplace to meet exposure limits in lieu of using respirators.
Opt-In and Opt-Out Provisions
Congress in enacting the Riegle-Neal Interstate Banking and Branching
Efficiency Act of 1994 accorded recognition to the long history of the
dual banking systems in the United States by including several exemptions and savings provisions excluding state statutes, including tax ones,
and regulations from preemption.97 The act also contains an “opt-in”
section that permits a state legislature to enact a law permitting interstate branching through de novo branches provided the law “applies
equally to all banks; and expressly permits all out-of-state banks to
establish de novo branches.”98 In addition, the act has an “opt-out” section allowing a state legislature to prohibit interstate branching within
the state otherwise authorized by the act.99 Only Montana and Texas
have used the “opt-out” section.100 A major study of the act concludes
deregulation has “allowed banks to offer better services to their customers at lower prices.”101
State Transfer of Regulatory Responsibility
The Wholesome Meat Act of 1967 is another type of limited congressional preemption statute. It grants the secretary of agriculture authority to inspect meat and transfer responsibility for intrastate meat
inspection to a state with a law requiring meat inspection and reinspection consistent with federal standards.102 States are authorized by the act
to transfer responsibility for inspection of meat for intrastate commerce
to the U.S. Department of Agriculture, and eighteen states have effectuated such a transfer.
Similar provisions are contained in the Poultry Products
Inspection Act of 1968.103 A total of twenty-six states have shifted
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responsibility for inspecting intrastate poultry products to the U.S.
Department of Agriculture.
Exceptions to Preemption in Certain States
The Newborns’ and Mothers’ Health Protection Act of 1996 regulates
group health insurance plans by mandating standards relating to benefits
for mothers and newborns, but it also contains exceptions for health
insurance coverage. Excepted are states which have a law requiring (a)
“at least a 48-hour hospital length of stay following a normal vaginal
delivery and at least a 96-hour hospital length of stay following a
cesarean section” or (b) coverage “for maternity and pediatric care in
accordance with guidelines established by the American College of
Obstetricians and Gynecologists, the American Academy of Pediatrics,
or other established professional medical association,” or (c) “the hospital length of stay for such care is left to the decision of (or required to be
made by) the attending provider in consultation with the mother.”104
Administrative Preemption
State and local governments are permitted by the Toxic Substances
Control Act of 1976 to continue to regulate chemical substances or
mixtures until the EPA administrator promulgates a rule or issues an
order applicable to a substance or mixture designed to protect the
health of the public.105
A degree of regulatory flexibility continues to exist after the
administrator has promulgated a rule pertaining to a substance as he
or she, upon the application of a state or a local government, may promulgate a rule exempting a chemical substance or mixture from the
national requirements if the subnational requirements provide a
higher degree of protection against injury to public health or the environment than the national requirements and do not “unduly burden
interstate commerce.”106
The Needlestick Safety and Prevention Act of 2000 is a most interesting act. It stipulates that the bloodborne pathogens standard established by the act remains in effect “until superseded in whole or in
part by regulations promulgated by the secretary of labor under section 6(b) of the Occupational Safety and Health Act of 1970 (29
U.S.C. §655(b).”107
More Stringent State Standards
States are authorized by several congressional preemption statutes to
impose standards stricter than national ones. The Port and Tanker Safety
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Act of 1978, relative to bridges and other structures on or in navigable
waters, explains that “nothing contained in this section with respect to
structures, prohibits a State or political subdivisions thereof from prescribing higher safety equipment requirements or safety standards than
those which may be prescribed by regulations hereunder.”108
The Natural Gas Policy Act of 1978 clarifies “nothing in this act
shall affect the authority of any State to establish or enforce any maximum lawful price for the first sale of natural gas produced in such State
which does not exceed the applicable maximum lawful price, if any,
under title 1 of this act.”109
A state is authorized by the Telephone Consumer Protection Act of
1991 to impose, compared to federal requirements, “more restrictive
intrastate requirements or regulations” pertaining to the use of electronic
devices to send unsolicited advertisements, automatic telephone dialing
systems, or artificial or prerecorded voice messages, and telephone solicitations.110 In addition, a state attorney general may bring a civil action
on behalf of state residents against any person violating the act and regulations promulgated under its authority.111
The Gramm-Leach-Bliley Act of 1999 is a comprehensive financial
reform statute exempting from its preemption provisions state laws
affording greater protection against the disclosure of nonpublic personal
information by financial institutions.112
These provisions are distinguishable from minimum standards limited preemption in that there is no congressional requirement that a state
must submit its stricter standards to a federal department for approval
prior to the standards becoming effective.
Additional Uses for a Federally Regulated Product
Two major provisions relating to state regulation of pesticides are found
in the Federal Environmental Pesticide Control Act of 1972. The first
provision grants authority to EPA to enter into cooperative agreements
with states for enforcement of the act and to grant funds to states to
cover part of their enforcement costs.113 This provision is similar to the
one in the Federal Railroad Safety Act of 1970 that authorizes a limited
federal turn-back of regulatory authority to allow state cooperation in
railroad safety enforcement by means of state inspection of railroad
equipment and facilities in accordance with national standards.114
The second provision is a distinctive approach to congressional
structuring of national-state relations. The act authorizes a state to register “pesticides formulated for distribution and use within that State to
meet special local needs if that State is certified by the Administrator as
capable of exercising adequate controls to assure that such registration
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will be in accord with the purposes of this act and if registration for such
use has not previously been denied, disapproved, or cancelled.”115 This
act amends the Federal Insecticide, Fungicide, and Rodenticide Act of
1947, which completely preempts the registration of pesticides.116
Franchise Renewal Preemption
A new type of limited congressional preemption was established by
the Cable Communications Policy Act of 1984. This act delegates
power to state and general purpose local governments to issue and
renew franchises for cable television subject to stringent congressional
renewal standards requiring the subnational franchising authority to
assess whether
(A) The cable operator has substantially complied with the material terms
of the existing franchise and with applicable law;
(B) The quality of the operator’s service, including signal quality,
response to consumer complaints, and billing practices, but without
regard to the mix, quality, or level of cable services or other services
provided over the system, has been reasonable in the light of community needs;
(C) The operator has the financial, legal, and technical ability to provide
the services, facilities, and equipment as set forth in the operator’s
proposal; and
(D) The operator’s proposal is reasonable to meet the future cable-related
community needs and interests, taking into account the cost of meeting such needs and interests.117

These franchise renewal standards make denial of a franchise renewal
application exceptionally difficult.
Should a state or local franchising authority deny renewal of the
franchise, the operator may seek relief in a state court or the U.S.
District Court. Relief may be granted if the court finds “that the adverse
finding of the franchise authority with respect to each of the factors . . . is
not supported by a preponderance of the evidence.”118
Title III of the Telecommunications Act of 1996 amends the Cable
Communications Policy Act of 1984, establishes new uniform standards,
and further preempts the authority of subnational governments by freeing a cable operator providing telecommunications services from any
requirement to obtain a franchise for the provision of such services.119
The 1996 act also forbids a local government to levy a tax or impose a fee
on a provider of direct-to-home satellite service, but contains a saving
clause explaining the prohibition does not “prevent a local taxing jurisdiction from receiving revenue derived from a tax or fee imposed and
collected by a State.”120
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Reverse Preemption
The findings section of the Coastal Zone Management Act of 1972
declares “the key to more effective protection and use of the land and
water resources of the coastal zone is to encourage the States to exercise
their full authority over the lands and waters in the coastal zone.”121
The act: (1) authorizes grants-in-aid to states for the development of
a land and water resources management program to be submitted to the
secretary of commerce for approval; (2) requires federal departments and
agencies to ensure their development projects in coastal zones are consistent “to the maximum extent practicable” with federally approved state
management programs; and (3) forbids federal departments and agencies
to issue licenses or permits to a private applicant to undertake “an activity affecting land or water uses in the coastal zone” if the concerned state
objects to the application.122 In the event a state fails to act upon an
application within six months of its receipt, the concerned federal
department or agency may presume “conclusively” the state concurs
with the application and issue the requested license or permit.
Should a state object to the issuance or a license or permit by a federal department or agency, the secretary may override the objection if
“the activity is consistent with the objectives of this title or is otherwise
in the interest of national security.”123
The Coast Guard Authorization Act of 1998 contains preemption
sections and also includes a section stipulating:
(a) Nothing in this title shall be interpreted to adversely affect existing
State regulatory or enforcement power which has been granted to any
State through the Clean Water Act or Coastal Zone Management Act of
1972.
(b) Nothing in this title shall be interpreted to expand the regulatory
or enforcement power of the Federal Government which has been delegated to any State through the Clean Water Act or Coastal Zone
Management Act of 1972.124

Limited Preemption Mandates
Several congressional statutes preempting a limited area of state regulatory authority impose mandates on states to initiate specified actions.
The National Voter Registration Act of 1993 imposes several mandates,
illustrated by the following requirements: “Each State shall include a
voter registration application form for elections for Federal office as part
of an application for a State motor vehicle driver’s license” and “[e]ach
State shall accept and use the mail voter registration application form
prescribed by the Federal Election Commission.”125
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Congressionally Delegated Powers to Governors
Several congressional preemption statutes and implementing administrative rules and regulations delegate powers to governors not granted to
them by their respective state constitution or statutes, thereby altering
the balance of power between the governor and the state legislature.
These delegated powers are designed to provide states with additional
flexibility in solving problems, but also generate increased lobbying of
governors by interest groups and are particularly important in states
where the governor is weak in terms of formal constitutional powers. A
governor of an eastern state wrote to the author in 1986 that “I don’t
think many students of federalism understand how important these
changes are, not only in an intergovernmental sense, but to Governors
themselves in the expansion of their responsibilities as chief executive
within their respective States.”
Thirteen major congressional preemption laws and one presidential
executive order grant governors new powers, including several of great
importance. There are thirteen types of these delegated powers.
The first type is a specific statutory authorization for a governor to
submit a plan to a federal department or agency. The Federal
Environmental Pesticide Control Act of 1972 grants authority to the
governor to submit a plan to the EPA administrator for state assumption of responsibility for certification of pesticides applicators.126 The
Clean Air Act Amendments of 1977 direct the administrator, who is
required to review each state implementation plan within eighteen
months of their submission, to consult the governor prior to mandating
a revision of the plan.127
The second type involves the annual certification of state plans. The
Federal Water Pollution Control Act Amendments of 1972 authorize
only the governor or his or her designee annually to certify area-wide
waste water treatment management plans if the state desires to retain
regulatory primacy.128
Certification of state compliance with a national requirement is a
third type of power granted by congressional statutes to governors. The
Emergency Highway Energy Conservation Act of 1974 required states to
establish a maximum speed limit of fifty-five miles per hour as a condition for the receipt of federal highway grants-in-aid and directed the federal highway administrator to promulgate implementing regulations
stipulating “each Governor shall submit to the Federal Highway
Administrator . . . a statement that the State” is complying with the
nationally established maximum speed limit.129 Congress in 1987 overrode President Ronald Reagan’s veto of the Surface Transportation and
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Uniform Relocation Assistance Act of 1987, which authorizes states to
increase the speed limit to a maximum of sixty-five miles per hour on
rural interstate highways without suffering the loss of federal highway
grants-in-aid.130
The fourth type is authority to request temporary permits. The Safe
Drinking Water Act of 1974 authorizes the EPA administrator, upon the
application of a governor, to issue “one or more temporary permits each
of which is applicable to a particular injection well and to the underground injection of a particular fluid.”131
Authority to request the waiver of the federal single agency requirement, described in chapter 3, is the fifth type of power granted to governors. The Federal Metal and Nonmetallic Mine Safety Act of 1966,
repealed in 1977, allowed the secretary of labor “upon request of the
Governor, to waive the single state agency provision hereof and approve
another state administrative structure or arrangement if the Secretary
determines that the objectives of this Act will not be endangered by the
use of such other state structure or arrangement.”132
The sixth type is a provision in a preemption statute empowering
the governor to request state assumption of responsibility for a function.
Such a provision is contained in the Wholesome Meat Act of 1967 and
the Poultry Products Inspection Act of 1968.133
The seventh type empowers the governor to designate a state
department or agency responsible for the preempted function. The
National Health Planning and Resources Development Act of 1974
grants a governor the authority to designate a state department or
agency as the state health planning and development agency.134
Two somewhat similar provisions are found in the Federal Water
Pollution Control Act Amendments of 1972, which authorize governors to
identify areas with “substantial water quality control problems”; designate
“a single representative organization, including elected officials from local
governments or their designees, capable of developing effective areawide
waste treatment management plans for such” areas; and designate “one or
more waste treatment management agencies . . . for each area.”135 The
Clean Air Act Amendments of 1977 similarly empower governors, after
consultation with elected local government officers in the affected area, to
designate a state agency to prepare a remedial plan.136 Many conditional
grants-in-aid programs also authorize the governor to designate a state
department or agency responsible for each such program. The Surface
Transportation Assistance Act of 1978, for example, grants the governor
authority to designate metropolitan planning organizations.137
The eighth type is a preemption statute authorizing governors to
appoint members of a state council. The National Health Planning and
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Resources Development Act of 1974, for example, stipulates the members
of the Statewide Health Coordinating Council are to be appointed by
the governor.138
A ninth type is illustrated by a provision in the Highway Safety Act
of 1966: “The Secretary [of Transportation] shall not approve any state
highway safety program under this section which does not provide that
the Governor of the State shall be responsible for the administration of
the program.”139 This authorization prevents the state legislature from
placing responsibility for state highway safety programs in an agency
independent of the governor. In 1973, Governor Nelson A. Rockefeller
of New York used the authority granted by the act to establish by executive order an interdepartmental Traffic Safety Commission as the state
agency in charge of state highway safety programs.140
The tenth type is very important during a period of time when there
is a shortage of gasoline. A 1979 executive order, issued by President
James E. Carter, grants authority to the governor of a state “to establish
a system of end-use allocation for motor gasoline.”141
The Tandem Truck Safety Act of 1984 authorizes each governor,
after consulting with concerned local governments, to notify the secretary of transportation that specified segments of the interstate highway
system in the governor’s state cannot safely accommodate motor vehicles of the length permitted by the Surface Transportation Assistance Act
of 1982 or 102-inch vehicles other than buses.142
The twelfth and potentially most important type is the grant of air
pollution abatement powers by preemption statutes to the governor. As
explained above, EPA was forced to develop and issue regulations forbidding states to permit significant deterioration of existing air quality
by court decisions issued in 1972 and 1973.143 To implement the courts’
decisions, the agency promulgated in 1974 final rules and regulations for
prevention of significant deterioration of existing air quality by establishing three classes of air zones.144 New pollution, measured in terms of
sulfur dioxide and total suspended particulate matters, is not allowed in
Class I areas; a limited amount of development is allowed in Class II
areas provided such development would not cause “significant deterioration of air quality;” and deterioration up to secondary standards is permitted in Class III areas. Primary ambient air quality standards are
national ones designed to protect the health of susceptible citizens.
Secondary standards generally are more stringent and are designed to
prevent adverse environmental effects such as damage to animals, climate, vegetation, and water quality.
The 1977 amendments to the Clean Air Act added “Part C:
Prevention of Significant Deterioration of Air Quality,” which contains
provisions similar to EPA regulations with one major exception:
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Pollutants in Class III areas are limited to 50 percent of the amount
allowed by secondary standards.145 Each state governor is allowed to
redesignate areas from Class I to Class II with certain specified exceptions, principally national parks and wilderness areas, provided the
redesignation has been approved
[a]fter consultation with the appropriate Committees of the Legislature if
it is in session or with the leadership of the Legislature if it is not in session
(unless State law provides that such redesignation must be specifically
approved by state legislation) and if general purpose units of local governments representing a majority of the residents of the area so redesignated
enact legislation (including for such units of local governments resolutions
where appropriate) concurring in the state redesignation; (b) such redesignation will not cause, or contribute to, concentrations of any air pollutant
which exceed any maximum allowable increase or maximum allowable
concentration permitted under the classification of any other area; and
such redesignation otherwise meets the requirements of this part.146

The EPA administrator may invalidate a redesignation only if procedural requirements were not followed. In effect, redesignation allows a
governor to balance the need for economic development with preservation of air quality provided pollutants emanating from new developments do not exceed national standards.
The Clean Air Act Amendments of 1990 direct the governor of a
state with regulatory primacy to submit to the EPA administrator “a list
of areas (or portions thereof) in the State designated as nonattainment,
attainment, or unclassifiable.”147 The governor, at any time, may submit
a revised list to the administrator. An entire metropolitan statistical area
or consolidated metropolitan statistical area is classified as a nonattainment area if the ozone or carbon monoxide air quality in any sub-area is
classified as serious, severe, or extreme. If the governor can demonstrate
to the administrator that sources of air pollution in “a portion of a metropolitan statistical area or consolidated metropolitan statistical area” do
not contribute significantly to the violation of air quality standards, the
administrator is directed to grant the application of the governor for
exclusion of the portion from the area designated as nonattainment.148
The Clean Air Act Amendments of 1977 grant authority to a governor, after a public hearing is held, to promulgate rules providing “that
for purposes of determining compliance with the maximum allowable
increases in ambient concentrations of an air pollutant,” the concentration of the pollutant listed below will not be considered:
(A) concentrations of such pollutant attributable to the increase in emissions from stationary sources which have been converted from the use
of petroleum products, or natural gas, or both, by reason of an order
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which is in effect under provisions of section 2(a) and (b) of the Energy
Supply and Environmental Coordination Act of 1974 (or any subsequent legislation which supersedes such provisions) over emissions
from such sources before the effective date of such order.
(B) The concentrations of such pollutant attributable to the increase in
emissions from stationary sources which have been converted from
using natural gas by reasons of a natural gas curtailment pursuant to a
natural gas curtailment plan in effect pursuant to the Federal Power Act
over emissions from such sources before the effective date of such plan.
(C) Concentrations of particulate matter attributable to the increase in
emissions from construction or other temporary emission-related
activities, and
(D) The increase in concentrations attributable to new sources outside the
United States over the concentrations attributable to existing sources
which are included in the baseline concentration determined in accordance with section 169(4).149

The amendments also authorize a governor, subject to the agreement
of the federal land manager, to grant a variance from the maximum allowable increase in sulfur dioxide by a proposed major emitting facility
denied certification under the standard certification procedure for a Class
I area provided the owner or operator of the proposed facility can convince the governor, after a public hearing, a variance “will not adversely
affect the air quality related values of the area (including visibility).”150
In addition, the EPA administrator is directed to delete from a transportation control plan a requirement for the tolling of bridges upon the
application of the governor of the concerned state.151 This provision was
inserted in the amendments after intense lobbying by New York City
and New York State officers. Governor Hugh L. Carey of New York on
October 19, 1977, notified the administrator that the requirement that
East River bridges in New York City be tolled should be deleted from
the transportation control plan, and the requirement was deleted.152
The coal industry is impacted by the amendments, and its influence
is detectable in the section authorizing the governor, “with the written
consent of the President or his designee,” to “prohibit any such major
fuel burning stationary sources (or class or category thereof) from using
fuels other than locally or regionally available coal or coal derivatives to
comply with implementation plan requirements.”153
The thirteenth type of delegated power is authorization in the Clean
Air Act Amendments of 1990 for a governor to petition the EPA administrator to establish a transport commission if “the interstate transport of
air pollutants from one or more States contributes significantly to a violation of a national ambient air quality standard in one or more other
States.154 The administrator established the Ozone Transport
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Commission, whose members are representatives of twelve northeastern
states and the District of Columbia.

Summary and Conclusions
The United States continues to have an imperium in imperio system as
the fifty states possess important powers not subject to formal congressional preemption and other powers excluded from preemption acts by
savings clauses in congressional statutes. For decades Congress generally
was respectful of traditional state regulatory powers and it enacted few
preemption statutes. The greatly increased mobility of citizens and business firms, and inventions and technological developments spurred
enactment of congressional statutes that remove regulatory powers from
states, but many of these statutes either cover only part of a field or contain exceptions and savings provisions preserving a degree of state regulatory authority.
A revolutionary new type of preemption statute, minimum standards preemption, dates to 1965 and allows states to exercise regulatory
authority in the preempted field provided a state adopts and enforces
standards meeting or exceeding the national minimum standards.
Congress in enacting many preemption statutes recognized the inability
of the national government to regulate effectively certain fields in a geographically large and diverse nation with special regional problems, the
desirability of national-state cooperation, and the need for the implementation assistance of state and local governments. These statutes also
provide states with a degree of flexibility in addressing special problems.
Congress has devolved significant powers upon governors by several preemption statutes and on occasion these powers have resulted in
conflicts between a state legislature and a governor who is not granted
the powers by the state constitution or statutes. The state legislature, of
course, controls the purse strings and may be able to frustrate the governor’s use of one or more devolved powers. It should be noted that federal department and agency promulgation of voluminous rules and
regulations, authorized by preemption statutes, makes it difficult for the
typical state legislator to keep informed about the changing roles of the
governor under limited preemption statutes.
The subject matter of chapter 6 is judicial determination of whether
a congressional preemption statute is constitutional and whether a
statute lacking an explicit preemption provision removes regulatory
authority completely or partially from the states. United States courts
serve as an arbitrator of federal-state conflicts and a protector of the
civil rights of citizens. Relative to the latter, the U.S. district court
assumed complete control of the Boston public school system to
remove racial discrimination.
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Chapter

6

____________________________

JUDICIALLY DETERMINED
PREEMPTION

T

he U.S. Constitution established a dual judicial system as well as a
dual legislative system. The former includes state courts with exclusive jurisdiction over certain matters and jurisdiction concurrent with
U.S. courts over other matters. Similarly, federal courts have exclusive
jurisdiction over specified matters and concurrent jurisdiction over other
matters. Section 2 of Article III of the U.S. Constitution defines the judicial power of the United States; this definition has been supplemented by
the Judiciary Act of 1789.1 Plaintiffs often have the option of bringing a
civil suit in a federal court or in a state court, with the result that forum
shopping is relatively common, as described in a subsequent section.
The Removal of Causes Act of 1920 updates the removal provision
in the 1789 act and allows the defendant(s) in a civil suit filed in state
court to have the case removed to a U.S. district court if a federal question is involved.2 A case removed to the latter court can be remanded to
the state court.3 The 1920 act does not allow the removal of an interstate
diversity case if any defendant(s) is a citizen of the state where the suit
was filed.4
The delegation by the U.S. Constitution of specific powers to
Congress in broad terms allows it wide latitude in determining when its
statutes should displace completely or partially the concurrent regulatory powers of the states and their political subdivisions. Writers often
cite the interstate commerce clause and the supremacy of the laws clause
as the sources of authority for Congress to exercise preemption powers.
129

130

Congressional Preemption

The former clause is not the only one employable to remove authority
from states as Congress is delegated other preemption powers, including
the power to enact copyright and patent acts. The latter clause is limited
to “conflict preemption,” that is, a court may invalidate a state constitutional or statutory provision if it conflicts with a congressional statute
based upon a delegated power. The invalidation of a specific state statute
on the ground of a conflict, however, does not deprive states of all concurrent powers to regulate in the given field. Subsequent state law enactments in the field, of course, may be subject to court challenges if they
result in new conflicts. It is the courts, not Congress, that decide
whether there is a direct conflict between a federal law and a state law of
a magnitude triggering activation of the supremacy of the laws clause.
Congress is not limited to conflict preemption, and prospectively can
preempt completely or partially state regulatory authority in the absence
of state constitutional and statutory provisions by exercising its delegated powers, including the necessary and proper clause, which allows
enactment of preemption and other laws not based upon a specifically
delegated power. Chief Justice John Marshall in McCulloch v. Maryland
opined in 1819, “let the end be legitimate, let it be within the scope of
the Constitution, and all means which are appropriate, which are plainly
adapted to that end . . . are constitutional.”5 Consequently, Congress may
enact a “field preemption” statute, which completely deprives state legislatures of authority to enact regulatory statutes in a specified field for the
first time.
In invalidating state statutes, the U.S. Supreme Court, commencing
with Fletcher v. Peck in 1810, relied upon “conflict preemption” until
1912.6 In that year, the Court in Southern Railway Company v. Reid
declared the supremacy of the Interstate Commerce Act of 1887 over a
conflicting North Carolina statute that required all railroad companies
to carry freight “tendered at a regulation station,” and removed from
state legislatures the authority to enact any statute on the subject because
“Congress has taken possession of the field of regulation.”7
The Court until 1917 used the term “superseded” and not “preempted” when referring to the removal of regulatory powers from
states. Justice Louis Brandeis in his 1917 dissent in New York Central
Railroad v. Winfield wrote, “pre-empted the whole field,” instead of
“superseded,” and the term “preemption” subsequently became a
common federalism term.8
Preemption powers were not exercised often during the period commencing in 1835, described as one of dual federalism, yet Professor
Woodrow Wilson of Princeton University in 1885 was concerned by the
failure of the U.S. Supreme Court to check adequately the exercise of
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congressional powers by declaring certain statutes unconstitutional.9
With the end of the era of dual federalism in 1937, the U.S. Supreme
Court generally gave a broad reach to preemption statutes and seldom
declared a section of such a statute unconstitutional as exceeding the
powers of Congress until the last decade of the twentieth century.
It should be noted Congress may abrogate the Eleventh
Amendment immunity of states from suit by exercising a delegated
power narrowly addressing a violation of certain federal statutes. The
Individuals with Disabilities Education Act Amendments of 1997, for
example, contains the following provision: “A State shall not be immune
under the Eleventh Amendment to the Constitution of the United States
from suit in Federal court for a violation of this Act.”10
This chapter (1) examines briefly the role of U.S. courts in ensuring
citizens are protected against state and local government infringement of
their rights as guaranteed by the U.S. Constitution, (2) concentrates on
the criteria employed by the U.S. Supreme Court to determine the
extent of congressional preemption powers and whether a congressional
statute is preemptive in the absence of an explicit preemption clause, and
(3) describes briefly the use of judicial forums by interest groups.

Constitutional Guarantees
All state and U.S. courts are reactors; they cannot initiate action. Once a
suit is filed in a U.S. district court to resolve a controversy, the judge can
exercise exceptional remedial powers, including judicial receivership of
state and local governmental institutions. The U.S. Supreme Court, as
explained in chapter 2, employed the guarantees of the First Amendment
to the U.S. Constitution to invalidate sections of state corrupt-practices
statutes that restricted campaign expenditures by candidates of their own
funds and prohibited corporations from making expenditures to advertise their views on a referendum issue. These decisions have had a major
impact on electoral and referenda campaigns.
Similarly, employees of state and local governments have First
Amendment rights. The court in 1976 in Elrod v. Burns reversed the
patronage dismissal of non-policymaking employees of the Cook
County, Illinois, sheriff as violative of the guarantees of the First and
Fourteenth Amendments by opining the dismissals restricted severely
their right of association and their political beliefs.11 The newly elected
mayor of Cohoes, New York, dismissed a housing counselor, but the
Appellate Division of the New York State Supreme Court cited Elrod v.
Burns and ruled “Section 10 of the Cohoes City Charter can be applied
constitutionally to all appointed officers in policy-making positions, but
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it can not be applied constitutionally to the petitioner since his position
was in a non-policy making category.”12
Assistant U.S. Attorney General William Bradford Reynolds in
1987 lambasted federal judges for infringing on the rights of states: “In
order to ‘remedy’ constitutional violations, federal courts have abolished
any pretense of state sovereignty by dictating such things as the temperature of the dish water in state hospitals, the appropriate wattage of
lamps in state prison cells, and the specific location of a piano in a public
school. Federal judges have even informed the local electorate that the
court itself will raise taxes to finance its sweeping remedial schemes if the
voters continue their churlish refusal to assume the additional fiscal
burden voluntarily.”13
Reynolds directed his criticism at federal court actions establishing
constitutional judicial receiverships, which can last for a decade or more.
U.S. District Court Judge Joseph Tauro, who placed seven
Massachusetts institutions for the mentally retarded under protection of
his court in 1978, directed Massachusetts officers in 1986 to establish an
independent panel to monitor the schools because “the state government
has to run this thing” and “I don’t need to be around until every building is painted and every nail is nailed.”14
Plaintiffs alleging infringement of their constitutional rights in a
lawsuit do not always win. The U.S. Supreme Court in 1978 upheld a
section of the New York Executive Law limiting the appointment of
state police members to U.S. citizens. The court explained “it would be
anomalous to conclude that citizens may be subjected to the broad discretionary powers of non-citizen police officers as it be to say that judicial officers and jurors with power to judge citizens can be aliens.”15 In
1990, the court rejected the argument that a Michigan state police–operated highway sobriety checkpoint program violates the Fourth
Amendment’s guarantee against seizure.16
A clash can occur between the constitutional rights of pupils in
public schools and taxpayers if a U.S. district court levies a tax or
increases the property tax rate to fund a public school integration program. U.S. District Court Judge Russell G. Clark in 1987 ordered an
approximate doubling of the property tax levy in Kansas City, Missouri,
and also levied an income tax surcharge upon persons employed within
the city school district.17 He justified the surtax on nonresidents on the
theory many nonresidents had moved to suburban municipalities to
avoid school integration. This decision was appealed. The U.S. Supreme
Court in 1990 reversed the lower court decision as an “abuse of discretion” because of the court’s failure to determine whether the integration
goal could have been achieved by an alternative permissible action.18
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Public School Desegregation
The direct operation of the Boston school system by U.S. District Court
Judge W. Arthur Garrity, Jr., is perhaps the most controversial judicial
receivership. Annoyed by the recalcitrance of the Boston School
Committee to implement court orders to desegregate public schools,
Garrity assumed complete control of the system in 1974 from the elected
committee members and did not relinquish control to the committee
until 1985.19 He was severely criticized by members of the committee
and elements of the media for his actions, which included issuance of
approximately 240 court orders affecting the system’s schools and determination of miniscule matters such as whether a ceiling in a particular
school should be repaired.
In 1982, however, he relinquished day-to-day monitoring of court
orders to the Massachusetts Board of Education on the condition it
would issue to the court progress reports semiannually on desegregation
in the system.20 When he returned control of the system to the school
committee, Judge Garrity issued final orders on: directing the assignments of pupils to schools on the basis of prescribed ratios reflective of
the racial composition of the student body; the adopting of a school
rehabilitation plan to enhance desegregation; and financing of the citywide parents councils for at least three years.21
In 2003, Citizens for Preservation of Constitutional Rights filed a
suit in the U.S. district court in Boston on behalf of ten white families.
The suit alleged the rights of the children had been violated because they
were not allowed to choose schools within walking distance of their
homes in order to provide space in certain schools for “minority” pupils
from other neighborhoods.22 The Boston School Committee used race to
assign students to schools under a policy initiated by Judge Garrity until
1999, when the committee adopted a plan reserving one-half of the
places in each elementary and middle school for children residing within
walking distance. Approximately 86 percent of the children in the public
schools were classified as “minorities.” Attorney Frances Cohen, representing the committee, told Judge Richard G. Stearns that the committee’s assignment policy was race neutral, but his view was challenged by
attorney Michael Williams, representing the citizens group, who maintained the assignment plan was based on racial balancing even though
the plan contained no reference to race. Boston is among the twenty-two
Massachusetts cities receiving commonwealth grants to ensure racial
equity in public schools.
The U.S. Supreme Court in 2002 upheld the decision of the U.S.
Court of Appeals for the Fourth Circuit that the Charlotte-Mecklenburg
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School District in North Carolina had removed the last vestiges of racial
segregation and that race-based student assignments would end at the
beginning of the follow school year.23 Fourteen years of litigation seeking to desegregate the Hartford, Connecticut, school ended with a negotiated settlement in early 2003.24 The Connecticut Supreme Court in
1996 ruled the state has a constitutional obligation to provide students in
public schools with substantially equal educational opportunity and the
superior court in 1999 opined the state was in compliance with the
Supreme Court’s decision.25 Litigation nevertheless continued until the
settlement was reached.
Yonkers Housing and School Desegregation
Yonkers is the fourth largest city in New York State. The U.S.
Department of Justice filed a suit accusing Yonkers of deliberately promoting public housing and public school segregation in violation of the
equal protection of the laws clause of the Fourteenth Amendment to the
U.S. Constitution.26 The National Association for the Advancement of
Colored People (NAACP) subsequently was accorded plaintiff-intervenor status in the suit. Approximately 19 percent of the city’s residents
were identified in 1980 as “minority.”
The U.S. District Court for the Southern District of New York conducted a fourteen-month trial, involving thirty-eight depositions and
thousands of exhibits, to determine whether the city and board of education were innocent or guilty of the charge. In 1985, the court found for
the plaintiff by concluding the city intentionally promoted housing and
school segregation by locating nearly all of its subsidized and public
housing in one section of the city because of “constituent pressures to
select or support only sites that would preserve existing patterns of racial
segregation, and to reject or oppose sites that would threaten existing
patterns of segregation.”27 Many nonminority residents were fearful the
location of subsidized housing in their respective neighborhoods would
create public safety problems and lower property values.28 The decision
was appealed and the U.S. Court of Appeals for the Second Circuit in
1987 upheld the lower court decision. It rejected the city’s argument
“elected officials may lawfully act with the purpose of achieving or preserving racial segregation in response to the urgings of their constituents
so long as race is ‘only’ a significant, but not a dominant, factor in the
constituents’ motivation.”29
The school district initiated actions to comply with the court
ordered remedy, but the city council resisted the court-issued housing
remedy order and informed the court on November 15, 1986, the city
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would not comply.30 The court decided to enter into negotiations with
the city, which agreed to appoint an advisor to identify potential sites for
units of low-income housing and prepare a long-range plan. U.S.
District Court Judge Leonard B. Sand on July 1, 1987, issued a warning
that the city would be fined $100 the first day and that the fine would be
doubled for each consecutive day if the city was found to be in contempt
for failure to comply with the court order. The political situation was
complicated by the 1987 city elections, which produced four councillors
opposed to the order. The judge increased pressure on the city in
November by issuing an order forbidding the city to promote commercial and/or residential development until there was compliance with the
integration order. The U.S. Court of Appeals for the Second Circuit
affirmed the remedial orders. The city became more cooperative and
entered into a consent decree containing a schedule for construction of
200 low-income housing units and a pledge not to seek further review of
the court-ordered housing remedy.
The city council later changed its mind and sought permission to
delete its promise not to appeal the remedial order; the court rejected the
request in March 1988.31 The next month, the council announced it
would not complete negotiations for the required housing and in June
announced a moratorium on housing construction. Interestingly, a
leader of the Tower Society, a black group opposed to integration,
objected to “forced integration” and informed Judge Sand the court
order would reduce black political power, including a “minority” ward
produced by a court-ordered redistricting plan.32
The city council’s rejection, by a 4 to 3 vote, of the housing integration plan on August 1, 1988, resulted in the court conducting a contempt
hearing, holding the city and defiant council members in civil contempt,
and imposing fines.33 The U.S. Court of Appeals for the Second Circuit
upheld the contempt ruling after reviewing the council members’ procedural objections, charge of abuse of judicial discretion, assertion of the
impossibility of complying with the order without violating state law,
and claim of legislative immunity.34 The court, however, ruled the doubling of fines “exceeds the bounds of the district court’s discretion when
the level of each day’s fine exceeds $1 million.”35
The U.S. Supreme Court in 1990, by a 5 to 4 vote, issued its opinion, which did not address the broad constitutional issues of whether
the district court abridged the First Amendment rights of the petitioners and whether legislative immunity extends to city council members.
The court ruled the district court’s contempt sanctions were “an abuse
of discretion under traditional equitable principles” and did not conform to the doctrine courts should exercise “the least possible power
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adequate to the end proposed.”36 The majority opinion explained the
imposition of sanctions on individual council members “effects a much
greater pervasion of the normal legislative process than does the imposition of sanctions on the city for the failure of these same legislators to
enact an ordinance.”37 The majority suggested the threat of bankruptcy
of the city would convince citizens to pressure council members to
enact the ordinance. The court’s decision did not impact the district
court’s finding that the city intentionally segregated public housing by
race or the court’s remedial orders. The housing units ordered by the
court were constructed.
The U.S. Supreme Court in 1998 finally addressed directly the question of whether local government lawmakers possess absolute immunity
from suit when it unanimously reversed the decision of the U.S. Court
of Appeals for the First Circuit holding two officers of the City of Fall
River, Massachusetts, guilty of violating the First Amendment rights of
the administrator and sole employee of a city department by abolishing
the department.38 Judge Clarence Thomas delivered the court’s opinion
by noting Anglo-American law long has recognized the absolute immunity of legislators from suit for their legislative actions and emphasizing
“rationales for according absolute immunity to federal, state, and
regional legislators apply with equal force to local legislators.”39 The
court specifically reversed the decision of the court of appeals that the
actions were administrative rather than legislative by opining “the ordinance, in substance, bore all the hallmarks of traditional legislation.”40
Litigation continued in Yonkers. In 1995, Judge Sand of the U.S.
district court opined the State of New York, state board of regents, certain state education officers, and the state Urban Development
Corporation were not liable for the conditions of unlawful de jure segregation in Yonkers, but did not decide the question of possible state liability under the Equal Educational Opportunities Act of 1974.41 Later in
the same year, Judge Sand allowed an amendment adding the state liability claim, mandating the state to participate in the remedial plan, and
holding the state was not liable under Title VI of the act or its implementing regulations for the Yonkers Board of Education’s discriminatory acts.42 In 1998, Judge Sand ruled the city and the state were equally
responsible for the failure to eliminate vestiges of segregation and must
share the removal costs equally.43 The U.S. Court of Appeals for the
Second Circuit in 1999 reviewed Judge Sand’s 1998 ruling and opined (1)
evidence was lacking the school curriculum and teaching techniques
were inadequately multicultural to the extent they represented a “vestige
of segregation”; (2) the alleged low teacher expectations for black and
Hispanic students had not been proved to be a vestige of prior school
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segregation; (3) regression analysis of racial disparities on standard
achievement tests did not demonstrate the disparities were caused by
prior segregation; (4) the sweeping remedial orders of the district court
exceeded its powers; and (5) the district court did not exceed its powers
in mandating the state to pay one-half of the costs of the previously
ordered remedies.44 The U.S. Supreme Court in 2000 dismissed the
state’s petition for the issuance of a writ of certiorari.45
In January 2002, a tentative settlement of the Yonkers school desegregation suit was reached by federal, state, city, school, and NAACP
officers providing for the state to grant $300 million to the school district over five years for programs designed to improve the performance
of black and Hispanic students and removal of the federal school monitor.46 The New York state legislature appropriated the funds and Judge
Sand in approving the settlement on March 26, 2002, described it as adequate and reasonable.47
How successful has court-ordered desegregation of Yonkers’s
public schools been? In 1995, President Kenneth W. Jenkins of the
Yonkers branch of NAACP declared court-ordered busing of city’s
school children had “outlived its usefulness.”48 The following year, a
report revealed black and Hispanic students, who were two grade levels
below other students when the desegregation suit was filed, were still
two grade levels below other students.49
Failure of Desegregation
Court-ordered public school desegregation, a type of judicial social engineering, has been a failure. The common court-prescribed remedy mandating busing of pupils to achieve the goal of “racial balance” in public
schools of large cities is impossible to accomplish because of white flight,
the sharp increase in the black and Latino population, and the great
mobility of poor families. Busing black pupils, for example, from a
neighborhood populated primarily by black students to a school in
another neighborhood where the black percentage of the student body is
slightly lower in the name of racial desegregation is not sound public
policy. The relatively large cost—money and the time of pupils, administrators, and litigants—of attempting to achieve “racial balance” in public
schools through busing raises a question of the cost-effectiveness of this
approach, relative to other approaches, in constitutionally guaranteeing
quality education for all pupils.
A 2003 national study revealed resegregation of public schools in
large cities has occurred due to a number of factors, including the continuing movement of white families to suburban municipalities; the large
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increase in the number of Asian, black, and Latino students in the cities;
segregated housing patterns; and termination of court-ordered public
school desegregation in a relatively large number of cities where legal
barriers to school integration have been removed.50 Evidence suggests
that as blacks, for example, gain control of a public school system, they
will have less interest in U.S. district court intervention to promote
school integration. On the other hand, they no doubt will use state
courts to challenge the constitutionality of the state public school grantin-aid system on the ground the state government is not providing sufficient funds to ensure that all large city public school students receive a
quality education.51

Congressional Authority and Intent
Chapter 1 explained opponents of the proposed U.S. Constitution were
fearful an all-powerful Congress would usurp the powers of the states
and convert the United States into a unitary governmental system. They
apparently were not concerned that the constitutionally established U.S.
Supreme Court and other courts created by Congress might be a threat
to states’ rights. Alexander Hamilton, in “The Federalist Number 80,”
commented on “the proper extent of the federal judicature” by contending controversy should not extend to the types of cases that would be
within their jurisdiction and added, relative to its judicial principles: “If
some partial inconveniences should appear to be connected with the
incorporation of any of them into the plan it ought to be recollected that
the national legislature will have ample authority to make such exceptions and to prescribe such regulations as will be calculated to obviate or
remove their inconveniences. The possibility of particular mischiefs can
never be viewed, by a well-informed mind, as a solid objection to a general principle which is calculated to avoid general mischiefs and to obtain
general advantages.”52
The Articles of Confederation and Perpetual Union specifically stipulate: “Each state retains its sovereignty, freedom, and independence, and
every power, jurisdiction, and right, which is not by this Confederation
expressly delegated to the United States, in Congress assembled.”53
Hence, there were no incidental or implied powers. The absence of a similar “expressly delegated” limitation provision in the U.S. Constitution
enabled Chief Justice John Marshall in McCulloch v. Maryland in 1819 to
develop the doctrine of implied powers expanding tremendously the
reach of the express or delegated powers of Congress.54
This doctrine is of great constitutional significance, yet the delegated
power “to regulate commerce with foreign Nations, and among the several States, and with the Indian tribes” is considerably more important in
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terms of the expansion of the preemption powers of Congress.55 The
U.S. Supreme Court in 1824 for the first time gave a sweeping interpretation to this delegated power in Gibbons v. Ogden by formulating the
doctrine of the “continuous journey.”56 The court interpreted the power
to regulate commerce to encompass a steamship company operating
solely within the boundaries of New York because some of the passengers and merchandise on the company’s ships were in transit between
states. The court in effect developed a “national-concern” doctrine bearing a striking similarity to the “state-concern” doctrine developed by
Judge Benjamin N. Cardozo of the New York Court of Appeals in 1929
to justify state intervention into matters assigned exclusively to cities by
the New York State Constitution.57
Justice Robert H. Jackson of the U.S. Supreme Court in 1949 highlighted the importance and the nature of the interstate commerce clause:
The Commerce Clause is one of the most prolific sources of national
power and an equally prolific source of conflict with legislation of the
State. While the Constitution vests in Congress the power to regulate
commerce among the States, it does not say what the States may or may
not do in the absence of congressional action, nor how to draw the line
between what is and what is not commerce among the States. Perhaps even
more than by interpretation of its written word, this Court has advanced
the solidarity and prosperity of this Nation by the meaning it has given to
these great silences of the Constitution.58

The increased role played by Congress in the total governance
system during the Great Depression and the immediate post–World War
II period was of great concern to many Republican elected officers.
President Dwight D. Eisenhower pledged during this 1952 election campaign that he would appoint a commission to study the federal system
and offer recommendations for improvements. He appointed the
Commission on Intergovernmental Relations in 1953, which issued a
report in 1955 stressing: “And under present judicial interpretations of
the Constitution, especially of the spending power and the commerce
clause, the boundaries of possible national action are more and more
subject to determination by legislative action. In brief, the policymaking
authorities of the national government are for most purposes the arbiters
of the federal system.”59
Criticisms of judicial interpretations of the Constitution continued.
U.S. Assistant Attorney General Reynolds, for example, was highly critical of federal courts in 1987:
Perhaps the greatest irony of our day is that the judiciary was seen by the
Founders as the “least dangerous” branch of all. Yet it is the judicial
branch that has done the largest disservice to the Constitution, and the
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bedrock principles on which it stands. The delicate balance struck in the
Constitution’s first three articles among legislative, executive, and judicial
functions has long since been interpreted virtually out of existence by
activist judges who through an overly expansive reading of the commerce
and supremacy clauses have nationalized almost every social problem. The
core principle of federalism enshrined in the Tenth Amendment—that
reserves all powers to the states not constitutionally assigned to or reserved
for the federal government—was recently removed almost in its entirety by
the Supreme Court’s pronouncement, in the case of Garcia v. San Antonio
Transit Authority, that state sovereignty now exists only at the pleasure of
Congress. According to Garcia, the States have no special status that is
constitutionally immune to regulation by the national government.60

Justice William H. Rehnquist, a conservative member of the U.S.
Supreme Court, held a different view in 1981:
. . . it would be a mistake to conclude that Congress’ power to regulate
pursuant to the commerce clause is unlimited. Some activities may be so
private or local in nature that they simply may not be in commerce. Nor is
it sufficient that the person or activity reached have some nexus with interstate commerce. Our cases have consistently held that the regulated activity must have a substantial effect on interstate commerce. . . . In short,
unlike the reserved police powers of the States, which are plenary unless
challenged as violating some specific provision of the Constitution, the
connection with interstate commerce is itself a jurisdictional prerequisite
for any substantive legislation by Congress under the commerce clause.61

Rehnquist’s view of the scope of the interstate commerce clause became
accepted by the Court, commencing in 1990, in several of its federalism
decisions described below.
Preemption Criteria
The U.S. Supreme Court, in rendering decisions involving the question
of preemption, acknowledged there are no precise criteria employable by
the Court to determine whether Congress intended to preempt the regulatory authority of subnational governments absent an explicit statutory
preemption statement. For a variety of political reasons, Congress often
does not include a preemption statement (such as “this Act is intended to
supersede any law of any State or political subdivision thereof inconsistent with its provisions”) in a statute and the burden of determining congressional intent falls upon the courts.
It is difficult to disagree with attorney George B. Braden’s explanation in 1942 that a rule stipulating a state law would remain in effect
unless specifically prohibited by a congressional statute “would be intol-
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erable. Congress could not be asked to anticipate all possible legislative
conflicts, nor could it really solve the problem by blanket prohibition. In
some instances a tag end proviso nullifying all statutes ‘conflicting with
this act’ would only restate the problem. Some leeway must be left.”62
The U.S. Supreme Court in 1941 emphasized that each challenge of
a state law on the ground of inconsistency with federal law must be
determined on the basis of the particular facts of the case.
There is not—and from the very nature of the problem—there can not be
any rigid formula or rule which can be used to determine the meaning and
purpose of every act of Congress. This Court, in considering the validity
of state laws in the light of treaties or federal laws touching on the same
subject, has made use of the following expressions: Conflicting; contrary
to; occupying the field; repugnance; difference; irreconcilability; violation;
curtailment; and interference. But none of these expressions provides an
infallible constitutional test or an exclusive constitutional yardstick. In the
final analysis, there can be no one crystal clear distinctly marked formula.
Our primary function is to determine whether, under the circumstances of
this particular case, Pennsylvania’s law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.63

Five years later, the Court explicated two tests of congressional preemption: (1) “[T]he question in each case is what the purpose of
Congress was,” and (2) does the act of Congress involve “a field in
which the federal interest is so dominant that the federal system will be
assumed to preclude enforcement of state laws on the same subject?” In
holding the Noise Control Act of 1972 to be preemptive, the Court
wrote: “Our prior cases on preemption are not precise guidelines in the
present controversy, for each case turns on the peculiarities and special
features of the federal regulatory scheme in question. . . . Control of noise
is of course deep-seated in the police power of the States. Yet the pervasive control vested in EPA [Environmental Protection Agency] and
FAA [Federal Aviation Administration] under the 1972 Act seems to us
to leave no room for local curfews or other local controls.”64
The Court in 1979 opined a statute granting the U.S. district court
jurisdiction over allegations of violations of constitutional rights does
not cover a suit based simply on the fact a state law conflicts with the
federal Social Security Act.65 Although the Court acknowledged the conflict between the laws violated the Constitution’s supremacy of the law’s
clause, the Court ruled the violation is not the type of constitutional
allegation conferring jurisdiction upon federal courts.
The reader should note the Court on occasion voids only the portion of a state or local law determined to be preempted. In 1978, a case
reached the Court involving a three-section Washington state statute
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pertaining to Puget Sound. The statute required oil tankers to be guided
by state-licensed pilots, specified oil tanker design standards, and
excluded tankers over 125,000 deadweight tons.66 The court rejected the
field preemption claim, validated the first section, and ruled Congress
had preempted the other two sections.67
The Court built upon its reasoning in National League of Cities v.
Usery, described in chapter 4. In Hodel v. Virginia Surface Mining and
Reclamation Association, it enunciated in 1981 three tests to determine
whether the Surface Mining Control and Reclamation Act of 1977 preempted state law on the same subject. “First, there must be a showing
that the challenged statute regulates the ‘States as States’ . . . second, the
federal regulation must address matters that are indisputably ‘attributes
of state sovereignty’. . . . And third, it must be apparent that the States’
compliance with the federal law would directly impair their ability ‘to
structure integral operations in areas of traditional functions.’”68
Opining the plaintiffs had failed to demonstrate the federal law regulated the “States as States,” the Court explained states are not required
to enforce the law’s standards because failure of a state to submit a proposed regulatory program consistent with federal standards to the secretary of the interior for approval results in the federal government
becoming totally responsible for the regulatory burden.69 The Court
specifically rejected the argument “the Act commandeers the legislative
processes of the States by directing compelling them to enact and
enforce a federal regulatory program.”70
Ultra Vires Laws
The U.S. Supreme Court on occasion limits the authority of Congress to
preempt completely the regulatory authority of states. Congress in 1970
reduced the minimum voting age in all elections to eighteen, but the
Court opined Congress lacks authority to establish such an age for state
and local government elections.71 Justice Hugo L. Black delivered the
opinion of the Court and emphasized “the Equal Protection of the Laws
Clause of the Fourteenth Amendment was never intended to destroy the
States’ power to govern themselves, making the Nineteenth and TwentyFourth Amendments superfluous.”72 He added the delegated powers of
Congress to enforce the guarantees of this amendment and the Fifteenth
Amendment were subject to at least three limitations: “First, Congress
may not by legislation repeal other provisions of the Constitution.
Second, the power granted to Congress was not intended to strip the
States of their power to govern themselves or to convert our national
government of enumerated powers into a central government of unre-
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strained authority over every inch of the whole Nation. Third, Congress
may only ‘enforce’ the provisions of the amendments and may do so
only by ‘appropriate legislation.’ ”73
Six years later, the Court in National League of Cities struck down
provisions of the Fair Labor Standards Amendments of 1974 extending
minimum wage and overtime-pay standards to nonsupervisory employees of subnational governments on the ground the extension violated the
Tenth Amendment to the U.S. Constitution and threatened the “separate and independent existence” of these governments.74 The Court in
the same year rejected the argument a written examination for applicants
for positions in a police department was unconstitutional because “a
substantially disproportionate” burden is placed on blacks.75 In 1977, the
court opined school and housing desegregation can be ordered by the
U.S. district court on a metropolitan-wide basis only if there is direct
evidence actions were initiated deliberately by suburban governments to
prevent housing and school integration in the past.76

The Court Forsakes National League of Cities
The 1976 U.S. Supreme Court’s National League of Cities was viewed
by subnational government officers as evidence the Court finally recognized states were sovereign relative to certain Tenth Amendment matters. The Court within four years, however, commenced to reduce the
scope of its 1976 opinion by an expansive reading of the scope of congressional acts. In 1980, the Court in Maine v. Thiboutot and Owen v.
City of Independence stripped state and local governments of immunity
for actions of their employees by interpreting broadly section 1983 of
the Civil Rights Act of 1971.77 The section stipulates: “Every person
who, under color of any statute, ordinance, regulation, custom, or usage,
of any State or territory, subjects or causes to be subjected to, any citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at
law, suit in equity, or other proper proceeding for redress.”
The Court interpreted the phrase “and laws” to provide a cause of
action for deprivation of rights secured by any U.S. statute because
Congress failed to provide explicitly for state and local governmental
immunity. Until 1980, actions brought under the section had been limited to infringements of rights protected by the equal protection of the
laws clause of the Fourteenth Amendment. The 1980s rulings mean state
and local government officers can be held entirely responsible for violations even though officials of federal departments and agencies have
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equal administrative responsibility for the relevant programs. The Court
in effect granted the judiciary unlimited authority to review actions of
state and local government officers totally unrelated to civil rights, the
subject matter of the 1971 act.
Justice Lewis Powell, Jr., dissented in Thiboutot and opined “no one
can predict the extent to which litigation from today’s decision will
harass State and local officials; nor can one foresee the number of new
findings in our already overburdened courts. But no one can doubt that
these consequences will be substantial.”78 Included in his dissent is a list
of numerous programs affected by the Court’s decision.79
He also dissented in Owen and lamented that “[a]fter today’s decision, municipalities will have gone in two short years from absolute
immunity under §1983 to strict liability. As a policy matter, I believe
that strict municipal liability unreasonably subjects local governments to
damage judgments for actions that were reasonable when performed. It
converts municipal governance into a hazardous station through constitutional obstacles that often are unknown and unknowable.”80
The Court in 1982 opined the constitutional clause delegating to
Congress the power to regulate commerce among sister states authorized enactment of a statute mandating state public utility commissions
to consider Federal Energy Regulatory Commission’s rate-making standards.81 The Mississippi Public Service Commission sought a declaratory
judgment in the U.S. District Court for the Southern District of
Mississippi holding sections of the act mandating state actions to be
unconstitutional under the interstate commerce clause and the Tenth
Amendment. The court issued the declaratory judgment.82 The U.S.
Supreme Court reversed the lower court decision and explained it never
sanctioned explicitly “a federal command to the States to promulgate
and enforce laws and regulations,” but noted “there are instances where
the Court has upheld federal statutory structures that in effect directed
state decision-makers to take or to refrain from taking certain actions.”
The Court added:
We recognize, of course, that the choice put to the States—that of either
abandoning regulation of the field altogether or considering the federal
standards—may be a difficult one. And that is particularly true when
Congress, as is the case here, has failed to provide an alternative regulatory
mechanism to police the area in the event of state default. Yet in other
contexts the Court has recognized that valid federal enactments may have
an effect on state policy—and may, indeed, be designed to induce state
action in areas that otherwise would be beyond Congress’ regulatory
authority.83
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The Garcia Decision
Subnational governmental officers viewed the above decisions as major
congressional encroachments upon state sovereignty, yet their reactions
were relatively mild compared to their reactions to the U.S. Supreme
Court’s 1985 decision in Garcia v. San Antonio Metropolitan Transit
Authority reversing the Court’s opinion in National League of Cities v.
Usery. The Court in Garcia declared: “Our examination of this ‘function’
standard applied in these and other cases over the last eight years now
persuades us that the attempt to draw the boundaries of state regulatory
immunity in terms of ‘traditional governmental function’ is not only
unworkable but is inconsistent with established principles of federalism
and, indeed, with those very federalism principles on which National
League of Cities purported to rest. That case, accordingly, is overruled.”84
The Court’s rationale was similar to the one employed by a number
of state supreme courts in stripping municipalities of their sovereign
immunity from suits for torts while performing a governmental function, as opposed to a proprietary function where they possessed no
immunity. These courts reached the conclusion the distinction between a
governmental function and a proprietary function no longer was a rational one for determining whether a municipality could be sued.85
U.S. Assistant Attorney General Reynolds expressed anger at this
decision and declared: “According to the Garcia majority, States apparently enjoy no special constitutional autonomy in relation to Congress.
They are now held as nothing more sovereign than ordinary private entities when Congress seeks to flex the awesome muscle of its power to
regulate commerce.”86 Chairman Robert B. Hawkins, Jr., of the U.S.
Advisory Commission on Intergovernmental Relations, was equally
upset by the decision:
If one strips away all the verbiage in Garcia, the Court is saying that the
Congress has the right to constrain the authority of state and local governments in any way it sees fit. Or the reverse, that the Congress has the
authority to determine the scope of its own power. The principle is clear:
What the sovereign giveth, the sovereign can take. Any restraint depends
on the benevolence of the Congress and the Executive Branch, and the
Court has no consitutional role to protect the rights of state and local governments. If such is true, then let’s admit that we have not federalism, but
centralized government.87

Professor R. Perry Sentell, Jr., of the University of Georgia Law
School, emphasized the importance of the Garcia decision, expressed
amazement at the Court’s majority decision, and concluded “the
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Constitution’s historical commerce clause now emerges as one of the
most potent regulatory weapons at Congress’s disposal.”88
Is there any limit to the scope of the regulatory power conferred on
Congress by the interstate commerce clause? When reading the Garcia
decision, the reader should refer to Justice William Rehnquist’s caution
in 1981 relative to the clause’s reach.
In sum, my difficulty with some of the recent commerce clause jurisprudence is that the Court often seems to forget that legislation enacted by
Congress is subject to two different kinds of challenge, while that
enacted by the States is subject to only one kind of challenge. Neither
Congress nor the States may act in a manner prohibited by any provision
of the Constitution. But Congress must bear an additional burden: If
challenged as to its authority to act pursuant to the commerce clause,
Congress must show that its regulatory activity has a substantial effect
on interstate commerce.89

This caution became constitutional dictum commencing in the 1990s
when Rehnquist was chief justice.
Post-Garcia Decisions
Also in 1985, the Court opined state or local governmental regulation
of public health and safety matters is not presumed to be invalidated by
the supremacy clause of the Constitution and that regulations of the
federal Food and Drug Administration pertaining to blood plasma collection from paid blood donors do not preempt local ordinances on the
same subject.90
In 1986, the Court rejected the argument of landlords that a
Berkeley, California, ordinance imposing rent ceilings on residential real
property violated the Sherman Antitrust Act of 1890 and opined the
ordinance lacked the concerted action required for per se violation of the
act.91 The Court in 1987 rendered several decisions, including four listed
below, holding congressional statutes or administrative regulations did
not preempt the concerned state laws and regulations.
In California Coastal Commission v. Granite Rock Company, the
Court ruled imposition of permit requirements on the operation of an
unpatented mining claim in a national forest was not preempted by the
Coastal Zone Management Act of 1972, congressional land-use acts, or
forest service rules and regulations.92
In another decision involving the commerce clause, the Court validated the constitutionality of a 1978 amendment of the California Fair
Employment and Housing Act mandating employers to grant a leave of
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absence to and reinstate employees disabled by pregnancy on the ground
the congressional Pregnancy Discrimination Act of 1978 established only
a floor and not a ceiling relative to guarantees.93
The Court reached a similar decision in a case involving the question of whether a Maine statute is preempted by the Employee
Retirement Income Security Act of 1974 and/or the National Labor
Relations Act of 1935: “We hold that a Maine severance pay statute is
not preempted by ERISA, since it does not ‘relate to any employee benefit plan’ under the statute, 29 U.S.C. §1144(a). We hold further that the
law is not preempted by the NLRA since its establishment of a minimum labor standard does not impermissibly intrude upon the collective
bargaining process.”94
An Indiana statute designed to protect shareholders in corporate
takeovers was determined in CTS Corporation v. Dynamics Corporation
of America not to be preempted by the Williams Act of 1968 because the
conflict between the two laws did not frustrate achievement of the purposes of the Williams Act.95
South Carolina in 1988 invoked the Court’s original jurisdiction by
challenging, on Tenth Amendment and constitutional federalism
grounds, a provision of the Tax Equity and Fiscal Responsibility Act of
1982 removing federal income tax exemption for interest on long-term
bearer municipal (state and local government) bonds.96 The state, supported by the National Governors’ Association, argued the removal of
tax exemption compelled the state to issue only registered bonds. The
Court, by a 7 to 1 vote, upheld the constitutionality of the act by declaring “Garcia holds that the limits are structural, not substantive—i.e., that
States must find their protection from congressional regulation through
the national political process, not through judicially defined spheres of
unregulable state activity.”97
The Court in the same year, however, issued two decisions upholding federal preemption. In City of New York v. Federal Communications
Commission, the Court rejected the city’s contention the commission
performed an ultra vires act in promulgating regulations preempting the
city’s technical standards for the quality of cable television signals.98
The second decision involved a challenge by the Mississippi attorney
general and consumer groups of the Mississippi Public Service Commission’s authorization for an electric utility company to increase its retail
rates to recoup the cost of purchasing power from a nuclear power plant
mandated by the Federal Energy Regulatory Commission. The Court
ruled the latter commission’s proceedings were reasonable and just, and
preempted the state commission from conducting an inquiry into the
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question of the prudence of managerial decisions resulting in the construction of the nuclear power plant.99
Two years later, the Court affirmed the authority of Oregon to
deny claimants unemployment compensation because of their religious
use of peyote (a hallucinogenic drug) and North Dakota laws regulating
alcoholic beverages sold to U.S. military bases located in the state.100
A notable change in the Court’s federalism decisions commenced in
1991, when Missouri challenged the applicability of the 1982 amendments of the Age Discrimination in Employment Act of 1967 (ADEA),
prohibiting superannuation of employees, to Missouri judges who were
required by the state constitution to retire at age seventy.101 Justice
Sandra Day O’Connor delivered the Court’s decision, observed “every
schoolchild learns our constitution established a system of dual sovereignty between the States and the Federal Government,” and concluded,
“The people of Missouri have established a qualification for those who
would be their judges. It is their prerogative as citizens of a sovereign
state to do so. Neither the ADEA nor the Equal Protection Clause prohibits the choice they have made.”102
In 1992, the Court invalidated a provision in the Low-Level
Radioactive Waste Policy Amendments of 1985 requiring states to “take
title” to all low-level wastes within their respective jurisdiction if an
acceptable disposal site was not established by 1996.103 The amendments
were designed to encourage states to form low-level radioactive waste
interstate compacts.104 New York decided to challenge the “take title”
provision. The U.S. Supreme Court upheld various provisions of the
amendments, including financial incentives and authority of compact
commissions to refuse to accept wastes from nonmember states, but
struck down the “take-title” provision by declaring: “States are not mere
political subdivisions of the United States. State governments are neither
regional offices nor administrative agencies of the Federal
Government. . . . [W]hatever the outer limits of that sovereignty [State]
may be, one thing is clear: The Federal Government may not compel the
States to enact or administer a federal regulatory program.”105
The constitutionality of a provision of the Gun-Free School Zones
Act of 1990 prohibiting the possession of a firearm within a school was
challenged on the ground of exceeding the constitutionally delegated
powers of Congress.106 The Court in 1995 invalidated the provision and
explained: “The possession of a gun in a local school zone is in no sense
an economic activity that might, through repetition elsewhere, substantially affect any sort of interstate commerce. Respondent was a local student at a local school, there is no indication that he had recently moved
in interstate commerce, and there is no requirement that his possession
of the firearm have any concrete tie to interstate commerce.”107
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The Court in Prinz v. United States in 1997 examined the allegation a
provision of the Brady Handgun Violence Prevention Act of 1993
involved unconstitutional commandeering.108 The act charged the chief
law enforcement officer with responsibility for conducting a background
check on any person seeking to purchase a handgun in a state that lacked a
statute requiring an instant background check or a statute allowing a
dealer to sell a handgun immediately if the intended purchaser possessed a
state handgun permit issued after a background check.109 The Court invalidated the mandate and opined: “We held in New York that Congress
cannot compel the States to enact or enforce a federal regulatory program.
Today we hold that Congress cannot circumvent that prohibition by conscripting the State’s officers directly. The Federal Government may neither issue directives requiring the States to address particular problems,
nor command the State’s officers, or those of their political subdivisions,
to administer or enforce a federal regulatory program.”110
The Court addressed in Seminole Tribe of Florida v. Florida in 1996
another aspect of state sovereignty: immunity from private lawsuit.111
The issue of such sovereignty was raised in a superfund case in 1989
involving the release of coal tar, produced by a gas company, from a
storage area into a creek. The U.S. Environmental Protection Agency
reimbursed the Commonwealth of Pennsylvania for the $720,000
expended to clean up the first superfund site and the United States sued
the gas company on the ground it was liable for cleanup costs. In turn,
the gas company sued the commonwealth, alleging it was responsible for
part of the costs because one of its flood control projects contributed to
the release of the coal tar. The Court in 1989 upheld the authority of
Congress under the interstate commerce clause to abrogate the sovereign
immunity of states and opined: “We thus hold the language of CERLA
[Comprehensive Environmental Response, Compensation, and Liability
Act of 1980] as amended by SARA [Superfund Amendments and
Reauthorization Act of 1986] clearly evinces intent to hold States liable
in damages in federal court.”112
In the Seminole Tribe case, the court invalidated the section of the
Indian Gaming Regulatory Act of 1988 authorizing tribes to sue a state
in the U.S. district court if the state did not negotiate in good faith a
tribal-state compact regulating gambling.113 The Court ruled: “The
Eleventh Amendment prohibits Congress from making the State of
Florida capable of being sued in federal court. The narrow exception to
the Eleventh Amendment provided by Ex Parte Young doctrine cannot
be used to enforce §2710(d)(3) because Congress enacted a remedial
statute specifically designed for the enforcement of that right.”114
In 2002, the U.S. Court of Appeals for the 1st Circuit held Rhode
Island was protected by the Eleventh Amendment against a suit asserting
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whistleblower claims under the Solid Waste Disposal Act.115 The U.S.
Supreme Court in the same year issued two decisions involving the
amendment. The court in Federal Maritime Commission v. South
Carolina State Ports Authority opined state sovereign immunity forbids
the commission to adjudicate a private party’s suit against the state.116
The Court in its second decision ruled a state waives its Eleventh
Amendment immunity from suit when it removes a case to the U.S. district court under the Removal of Causes Act of 1920.117
The Court returned to the issue of the scope of the interstate commerce clause in 2000. The case involved the constitutionality of a provision of the Civil Rights Remedies for Gender-Motivated Violence Act of
1994 that authorizes a federal civil remedy for a victim of gender-motivated violence.118 The Court rejected “the argument that Congress may
regulate noneconomic, violent criminal conduct based solely on that
conduct’s aggregate effect on interstate commerce. The Constitution
requires a distinction between what is truly national and what is truly
local. . . . The regulation and punishment of intrastate violence that is not
directed at the instrumentalities, channels, or goods involved in interstate commerce has always been the province of the states.”119 Also
rejected was the contention Congress possessed power under Section 5
of the Fourteenth Amendment to regulate such criminal behavior by
explaining the amendment applies against states and does not extend the
rights of one person against those of another person.120
The importance of the U.S. Supreme Court’s preemption decisions
cannot be underestimated, yet it should be noted the bulk of the preemption litigation in the federal judicial system occurs in the U.S. district courts and the U.S. courts of appeals. Our focus in the following
section is the use of federal courts by interest groups.

Interest Groups and U.S. Courts
Interest groups, in order to achieve their goals, often encourage enactment of congressional preemption statutes and promulgation of implementing administrative rules and regulations by departments and
agencies. Other groups challenge the constitutionality of such statutes
and implementing. A sharp increase in judicial litigation is one product
of Congress employing its preemption powers more frequently and in
innovative ways commencing in 1965.
The great economic importance of congressional environmental preemption statutes has made them common subjects of litigation.
Environmental protection groups in particular seek court orders mandating enforcement actions by federal and state administrators who
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derive their authority from minimum standards preemption acts, and
industrial interest groups commonly use the courts in their attempts to
nullify or weaken congressional preemption statutes and implementing
administrative regulations. The complexity of the latter ensures opportunities for legal challenges and guarantees long delays in the rendering of
decisions by courts.
Environmental or industrial groups challenge nearly every regulation promulgated by the U.S. EPA, thereby delaying implementation of
the challenged regulations. The serious administrative problems created
by such suits is illustrated by one filed against the EPA administrator by
the Sierra Club, the decision of the U.S. District Court for the District of
Columbia in 1972, and the upholding of the decision without an opinion
by a split vote of the U.S. Supreme Court.121 The trial court forbade
states to permit significant deterioration of existing air quality without
elaborating upon its ruling, and in consequence EPA was forced to execute a nondegradation policy without judicial guidelines.
To implement the district court’s decision, EPA in 1974 promulgated final regulations for prevention of significant deterioration of
existing air quality by establishing three classes of air zones.122 New
sulfur dioxide emissions and total suspended particulate matters would
not be allowed in Class I areas; limited development would be allowed
in Class II areas as such development would not cause “significant deterioration of air quality”; and deterioration of air quality up to secondary
standards would be allowed in Class III areas.
Considerable litigation, initiated by the Sierra Club, revolved
around these regulations and they were challenged in the U.S. Court of
Appeals for the District of Columbia Circuit.123 The court did not
approve EPA’s air quality regulations until 1976.124 Congress was
reviewing the air quality issue while the litigation was continuing and
subsequently enacted the Clean Air Act Amendments of 1977.
Added to the Clean Air Act was a new Part C: “Prevention of
Significant Deterioration of Air Quality,” which contains provisions
similar to the regulations promulgated by EPA. There is one major
exception: Pollutants in Class III areas are limited to 50 percent of the
amount allowed by the secondary standards.125 The amendments also
directed EPA to study four other pollutants—carbon monoxide, hydrocarbons, nitrogen oxides, and photochemical oxidants—and within two
years to promulgate regulations designed to prevent significant deterioration of air quality by emission of these pollutants.126
Forum shopping is a particularly undesirable practice associated
with certain congressional preemption statutes. It involves each litigant
seeking the circuit of the U.S. court of appeals believed to be the most
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sympathetic to the claims of the litigant. Congress curtailed this practice
relative to the Clean Air Act, Noise Control Act, Safe Drinking Water
Act, and Solid Waste Disposal Act by assigning exclusive jurisdiction
over review of the agency’s nationally applicable regulations to a single
circuit. Congress, however, did not curtail forum shopping relative to
other acts until 1988.127
Forum shopping had been particularly common relative to administrative rules and regulations promulgated to implement the Clean Water
Act. An industrial interest group which considered an agency regulation
to be too stringent and an environmental interest group which considered the same regulation to be too lax on a number of occasions raced to
what each group considered to be a friendly courthouse. Until 1988, the
United States Code stipulated that in the event suits challenging the same
regulation are filed in more than one circuit, the suits will be transferred
to the circuit where a suit “was first instituted.”128 Although the recipient circuit can transfer the suits to another circuit “for the convenience
of the parties in the interest of justice,” the litigant first filing a challenging has an advantage.
The National Resources Defense Council in 1979 noted the importance of racing skills:
The process of selecting a judicial review forum often resembles a circus.
The time selected to commence a race ordinarily is tied to a physical action
or event, such as signing a document, announcing regulations at a press
conference, or logging-in a document at the Office of the Federal Register
(OFR). In such circumstances, petitioners which have considerable
resources have an unfair opportunity to win the race and select their
favorite forum. For those who can afford it, the race will involve teams of
many people using hand signals, open long-distance telephone lines or
two-way radios, and even diversionary tactics.129

Presiding Administrative Law Judge Stephen L. Grossman of the
Federal Energy Regulatory Commission in the same year described the
technique employed by Tenneco to be the first litigant:
Tenneco had in position a “human chain” extending from OPI [Office of
Public Information] to a public telephone on the second floor of the
Commission’s Office. Each person in the five-person chain was in line-ofsight of the person behind and ahead. The chain began with counsel for
Tenneco proximate to the Commission’s Secretary and extended with a
member in the open doorway from OPI to the first floor corridor, to a
member at the bottom of the staircase to the second floor, to a member on
the staircase, and ended with a member at the public telephone on the
second floor. An open line to a representative of Tenneco at the Fifth
Circuit Clerk’s office had been established. Counsel, standing near the
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Secretary, discerned that the time stamp machine advanced each minute at
the time an electric wall clock in OPI indicated nine seconds after the
minute. (The wall clock was not calibrated, nor was a calibration
attempted, with any other time device.) He thus was prepared for the time
stamp device to advance to its 3:02 P.M. EDT reading preceded, by from
one to five seconds . . . the moment at which the Secretary cause Order No.
10-A to be time stamped.130

Congress and the courts generally have granted wide standing to citizens to bring environmental lawsuits. A 1987 U.S. Supreme Court decision, in a case initiated by an industrial firm, provides industrial firms
with protection against citizen suits for violations corrected prior to the
initiation of the suits. The Court in Smithfield v. Chesapeake Bay
Foundation reversed the decision of the U.S. court of appeals allowing
citizens to sue for civil penalties for violations of the Clean Water Act in
the past.131
The accelerating pace of technological developments ensures congressional preemption statutes and implementing rules and regulations
will be exceptionally complex and courts will be called upon more often
in the future to interpret the extent and nature of preemption of the regulatory authority of state and local governments.

Summary
Suits are filed in the U.S. courts by citizens and interest groups seeking
to (1) protect the constitutional guarantees of citizens alleged to be
abridged by subnational governmental laws and regulations; (2) determine whether Congress intended to preempt these laws and regulations in the absence of an expressed intent to preempt; (3) set the
boundaries of preempted state and local regulatory activities; and (4)
review promulgated administrative rules and regulations. There have
been numerous court challenges to the latter, producing long delays in
their implementation.
Our review of major U.S. Supreme Court decisions reveals the
Court has not developed precise criteria to be employed in determining
whether state and local government laws are preempted by a congressional act and its decisions are made on a case-by-case basis.
Chapter 7 examines the arguments advanced in favor of and in opposition to congressional preemption; the Blackmun thesis positing the congressional political process offers states and their political subdivisions
adequate protection against preemptive decisions of the courts; the political safeguards theory of federalism suggesting states should use the political process to protect themselves against unwanted congressional

154

Congressional Preemption

statutes; the responsibility problem associated with federal preemption,
the fiscal implications of federal mandates; a typology of such mandates;
mandate reimbursement; the Unfunded Mandates Reform Act of 1995;
and cooperative federalism in the first decade of the twenty-first century. Chapter 7 concludes with a presentation of a more inclusive and
dynamic non-equilibrium theory of U.S. federalism.

Chapter

7

____________________________

METAMORPHIC FEDERALISM

T

he U.S. Constitution established an imperium in imperio by delegating significant powers to Congress, reserving other significant
powers to the states, and authorizing several concurrent powers,
including the power to tax. The fundamental document, however, contains no automatic overarching stabilizing mechanism designed to
ensure a continuing balance between the powers of Congress and the
powers of states; it instead assigns a referee role to the U.S. Supreme
Court with respect to suits involving national-state relations. The
Constitution’s drafters did not intend the initial powers division to be
permanent, as evidenced by inclusion of amendment procedures in
Article V and the supremacy of the laws clause in Article VI. There is
no evidence the drafters considered the possibility Congress might
devolve a delegated power upon the states.
A twenty-first-century analysis reveals the 1789 system is still recognizable, but the complexity and fluidity of national-state relations—
including the asymmetrical relations between the national government
and individual states—no doubt would baffle the 1787 drafters. The initial systemic changes, other than congressional enactment of two complete preemption acts in 1790, are attributable primarily to judicial
interpretation of several provisions of the Constitution and, commencing in the late nineteenth century, congressional enactment of statutes
authorizing conditional grants-in-aid to states whose acceptance allows
Congress to influence indirectly state government regulatory policies
and service provision.
155
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The grants-in-aid increased the complexity of the system, but pale in
importance compared to the complicated changes flowing from congressional enactment of complete and partial preemption statutes during the
last third of the twentieth century and the early years of the twenty-first
century. Could any of the Constitution’s drafters have envisioned a bill
enacted by a state legislature and signed by the governor requiring prior
to execution the approval of the U. S. attorney general or the U. S.
District Court for the District of Columbia? Currently, the federal
Voting Rights Act of 1965 as amended contains such a requirement for
covered states.1
Congress incorporated many mechanisms in numerous complete
and partial preemption statutes structuring a wide variety of nationalstate relations that range from simple to complex. The only preemption
statutes not adding to the complexity of such relations are complete ones
with no provision for a limited turn-back of regulatory authority to the
states. Chapter 4 explains how the Voting Rights Act of 1965 and the
Transportation Safety Act of 1974 authorize issuance of a ruling by concerned federal administrators in response to a request for a determination whether a state or local government law or regulation is precluded
by one of these statutes, thereby clarifying the authority of subnational
governments.2 The confusion produced by numerous preemption
statutes, particularly ones lacking an explicit preemption clause, has
resulted in plaintiffs seeking clarification of the scope of preemption in a
federal or a state court, thereby adding to court congestion.
Caustic critics charge preemption statutes relating to areas of traditional state regulatory responsibility have led to the expansion of the
powers of the national government and reduction of subnational governments to little more than administrative appendages of the federal government, have deprived states of many of their sovereign powers reserved
by the Tenth Amendment, and have converted a polycentric governance
system into a monocentric one. Critics often cite decisions of the U.S.
Supreme Court validating congressional exercise of preemption powers
as a major factor in the reduced governance role of the states and their
political subdivisions. Chapter 1 refers to Herbert Wechsler’s political
safeguards theory of federalism, which posits states can employ the political process to defeat bills in Congress which would preempt one or more
of the powers reserved to the states.3 This chapter also refers to U.S.
Supreme Court Justice Harry A. Blackmun’s 1985 thesis, which posits
states should seek relief from preemption statutes in Congress, the political branch of government, and not in the judicial branch.4
This chapter reviews our findings and draws conclusions relating
to the (1) various types of congressional preemption devices utilized to

Metamorphic Federalism

157

restructure the federal system; (2) extent of the powers exercised by
states subsequent to 1965 when Congress commenced to rely heavily
upon its preemption powers to achieve national policy goals; (3) relative success of preemption statutes in achieving their declared goals; (4)
responsiveness of Congress to the federalism concerns of the states and
their political subdivisions; (5) success of the Unfunded Mandates
Reform Act of 1995; (6) citizen understanding of the governance
system; and (7) adequacy of the dual and cooperative theories of federalism in explaining the operation of the federal system in the opening
decade of the twenty-first century.5 In addition, postulates of a general
theory of U.S. federalism are presented and recommendations are
advanced to improve the functioning of the federal system in an era of
congressional preemption.

Complete Congressional Preemption
Chapter 4 describes seventeen types of preemption statutes completely
removing regulatory powers in a given field from states and their political subdivisions. The first type includes statutes administered successfully without subnational governmental assistance, as illustrated by ones
providing there will be no federal or state economic regulation of the airline and bus industries, abolishing a mandatory retirement age for most
employees, regulating bankruptcies, establishing a uniform time system,
mandating health labeling on cigarette packages, and requiring poisonprevention packaging.
A complete preemption statute commonly raises more than one preemption issue, and the views of the states toward the various issues may
differ. The Poultry Products Inspection Act of 1968, for example, preempts responsibility for inspection of interstate shipments of such products and states have registered no objection to this provision of the
statute.6 A number of states, however, object to the complete labeling
preemption provision on the ground they should possess authority to
require labels to indicate the state of origin. Several states also oppose
the federal requirement the label must indicate the net weight at the time
of introducing the poultry into the interstate commerce stream and
prefer a label indicating the weight at the time of the retail sale because
of the loss of weight during shipment.
Several statutory complete preemption types either need the assistance of subnational governments or authorize a very limited regulatory
state and local government role. A chapter 4 case study reveals the
Nuclear Regulatory Commission is dependent upon subnational governments for assistance in the event a radiation incident at a nuclear electric
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power plant necessitates evacuation of citizens residing within a given
distance of the plant. However, the Atomic Energy Act as amended provides no role for these governments, and Congress apparently assumed
these units will provide assistance in the event of a emergency at such a
plant or an accident involving transportation of radioactive materials.7
The state activities exception to total preemption contained in the
National Traffic and Motor Vehicle Safety Act of 1966, for motor vehicles operated by subnational governments, is unique.8 Limited regulatory turn-backs authorized by several preemption statutes permit states
to play a minor role in the regulatory activity. Although only eight states
have assumed inspection and weighing functions under the United States
Grain Standards Act of 1968, forty-four states have received a limited
turn-back of regulatory authority from the Environmental Protection
Agency under the Resource Conservation and Recovery Act of 1976, and
thirty-one states participate in the federal railroad safety inspection program authorized by the Federal Railroad Safety Act of 1970.9 The most
successful program of this nature is the agreement states program of the
Nuclear Regulatory Commission, authorized by the Atomic Energy Act
of 1959.10 All studies reveal the program is an excellent example of cooperative federalism.
The most undesirable types of a complete federal preemption
statute, in the eyes of state and local government officers, are the Voting
Rights Act of 1965, noted above, and ones mandating state legislatures to
enact a specific statute law as illustrated by the Equal Employment
Opportunity Act of 1972.11 Experience reveals officers of the U.S.
Department of Justice suggest to subnational government officers the
changes to their proposed election systems that will have to be made
before clearance is granted, thereby in effect mandating de facto changes.
The New York state legislature in 1972, following publication of
the 1970 Census of Governments, enacted a redistricting plan for its
assembly and senate and submitted the plan to the Department of
Justice for approval. Staff in its voting rights section informed legislative
leaders the plan would not be approved unless specific changes were
made, including the splitting in two of an assembly district in Brooklyn
represented by a Hasidic Jew. Facing a deadline for preparation for
1972 congressional and state elections, the state legislature was called
into special session on May 29, 1972, and redrew the district lines as
directed.12 The U.S. Supreme Court in 1977 upheld the constitutionality
of the racial gerrymander.13
No consideration was given by the Department of Justice or the
Court to alternative electoral systems, such as the single transferable
vote system of proportional representation.14 This system employs
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multimember electoral districts and is a preferential vote system ensuring each ethnic or racial group will elect a number of its members to
office in direct proportion to the group’s percentage of the total votes
cast. This system has the additional advantage of making deliberate gerrymandering of district lines impossible. Two other multimember electoral district systems—cumulative voting and limited voting—have
been employed subsequently by a number of local governments in
southern states to resolve lawsuits alleging violation of the Voting
Rights Act of 1965 as amended.15
Evidence to date does not support the contention of the most critical
subnational government officers that these types of statutes incrementally have destroyed the federal system by reducing states to the legal
status of vassals of Congress, yet such statutes obviously hinder cooperative national-state relations. Should Congress decide it is essential that
all state legislatures enact a uniform statute on a given subject, preference
should be given to the use of conditional grants-in-aid, crossover sanctions, conditional tax credits, and other actions described below to prod
state legislatures to enact the statute.

Partial Congressional Preemption
There are eleven distinctive types of congressional partial preemption
statutes, which may be placed in two general categories. The first general
category includes statutes occupying completely a segment of a regulatory field. This category typically has a relatively minor impact on states
compared to the impact of statutes in the second category—minimum
standards preemption, under which Congress and/or federal administrative departments and agencies establish minimum national regulatory
standards. Each state may continue to regulate in the preempted field
provided the state submits a plan to the concerned federal department or
agency containing state standards at least as stringent as the national
ones and information demonstrating the state has the necessary competent personnel and equipment essential for an effective regulatory program. If the plan is approved, the concerned federal department or
agency delegates regulatory primacy to the state, which has sole responsibility for the regulatory function subject only to monitoring by the
concerned federal department or agency.
Congressional minimum standards preemption statutes seek to form
an administrative regulatory partnership between the national government and the states. To date, a majority of the states have applied for and
received regulatory primacy under the various minimum standards preemption acts—Clean Air Act, Clean Water Act, Resource Conservation

160

Congressional Preemption

and Recovery Act, Safe Drinking Water Act, and Surface Mining Control
and Reclamation Act. Congress provides funding to states granted regulatory primacy to assist them in achieving their objectives.
These statutes collectively produced a revolution in national-state
relations and are evidence the cooperative federalism theory is not outdated, although it is in need of supplementation by a broader theory, as
explained below. Minimum standards preemption also is examined in
subsequent sections with respect to its success in achieving congressionally determined goals.
A number of partial preemption statutes devolve to state governors
powers not granted to them by their respective state constitution or
statutes. These devolved executive and administrative powers have
attracted little public attention or scholarly examination. Such a devolution on occasion generates gubernatorial-legislative conflicts. The small
number of such conflicts is attributable in part to voluminous congressional preemption statutes and implementing administrative rules and
regulations beyond the ability of members of the typical state legislature
to understand with respect to the significance of the devolutions.
Many objections directed against conditional federal grants-in-aid
also are directed against partial preemption statutes. Critics are convinced such statutes and voluminous implementing administrative regulations reduce unnecessarily the discretionary authority of states and
local governments; result in federal bureaucratic dominance and distortion of subnational governmental appropriations, contain no mechanism
for ensuring adequate subnational governmental input into the enactment of preemption statutes and promulgation of implementing rules
and regulations, burden states and local governments with inflexible programmatic requirements; and create an accountability problem. Critics
often use polemical terms in their attacks on preemption statutes.
Nevertheless, it is apparent a number of criticisms contain a degree of
validity. The next section examines newer approaches to the use of
Congress’s supersession powers.

Innovative Statutes
Conservatives and subnational government officers often castigate
Congress for enacting preemption statutes, yet many states supported
enactment of particular preemption statutes, such as the Abandoned
Shipwreck Act of 1987, the Commercial Motor Vehicle Safety Act of
1986, and various minimum standards preemption acts.16 Congress in
recent years has enacted several innovative preemption statutes respecting state sovereignty.
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Congress possesses broad powers to regulate interstate commerce
and in 1951 enacted the Johnson Act, which contains a section allowing
a state to “opt-out” of a congressional provision. The act makes it
unlawful for any person to transport a gambling device into a state. It
includes a section authorizing a state legislature to enact a statute
exempting the state from the provision and stipulating the provision
does not “apply to any gambling device used or designed for use at or
transported to licensed gambling establishments where betting is legal
under applicable laws.17
The Coastal Zone Management Act of 1972 and the Nuclear Waste
Policy Act of 1982 are partial preemption statutes containing a distinctive
provision for a state suspensive veto of a decision by a federal department or agency subject to an override of the veto by the secretary of
commerce and Congress, respectively.18 In effect, these acts offer a
degree of protection against federal government administrators by subjecting their decisions to a mandated review.
The former act is a particularly interesting one, stipulating that a
state coastal-zone management program approved by the secretary of
commerce prevents a federal department or agency from issuing a license
or a permit to a private applicant to undertake an activity if the concerned state objects to the application. The act provides for a reverse
type of preemption subject to an override by the secretary.
Congress in enacting the Toxic Substances Control Act of 1976
accorded states a degree of regulatory flexibility by authorizing them to
continue to regulate a chemical mixture and substance until the EPA
administrator promulgates a rule applicable to the mixture or substances.19 Furthermore, the administrator in promulgating a rule may
exempt the concerned mixture or substance from the rule if state regulations do not place an undue burden on interstate commerce and offer a
higher degree of public protection.
Another reverse preemption section is contained in the Port and
Tanker Safety Act of 1978.20 The requirement for federally licensed pilots
on tankers engaged in foreign commerce in navigable waters is preempted
when a state legislature enacts a statute mandating state-licensed pilots on
such tankers and notifies the secretary of transportation.
The Nuclear Waste Policy Act of 1982 empowers a state governor or
a state legislature to veto a site for a high-level radioactive waste facility
selected by the secretary of energy.21 As explained in chapter 4, Congress
in 1987 in effect nullified this innovative procedure by eliminating two
of the three identified sites subject to further tests of the Yucca
Mountain site in Nevada. In 2002, Congress overrode the veto of the
Nevada site by the state’s governor.22
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Congress included in the Coast Guard Authorization Act of 1984 a
directive to the U.S. secretary of transportation to develop standards for
determining whether a marine recreational vessel operator is
intoxicated.23 The Coast Guard, now a unit of the Department of
Homeland Security, responded in 1987 by promulgating a rule stipulating a state blood alcohol content (BAC) standard, if one exists, is the
national standard within the state. As a result, the national standard (currently 0.8 percent BAC) applies only in states lacking a BAC standard.
In 1986, Congress amended the Atlantic Striped Bass Conservation
Act by including a contingent provision requiring states to comply with
the management plan developed by the interstate-compact created
Atlantic States Marine Fisheries Commission, which lacks enforcement
powers, or be subject to a striped-bass fishing moratorium imposed by
the U.S. Fish and Wildlife Service.24
The Abandoned Shipwreck Act of 1987 is a complete preemption
statute, but may be described as a state-friendly one.25 Technological
developments facilitate the location of numerous abandoned historic
shipwrecks, but an important legal question had been raised with respect
to the ownership of each located shipwreck. The statute solves this problem by asserting a federal government title to each such shipwreck and
directing the transfer of the federal title to the state in whose waters the
shipwreck is located.
In 1994, Congress enacted the Riegle-Neal Interstate Banking and
Branching Efficiency Act containing an “opt out” section that authorizes
a state legislature to enact a law prohibiting interstate branching within
the state otherwise authorized by the act.26 Furthermore, the act contains
an “opt-in” section that allows a state legislature to permit interstate
branching through de novo branches provided the state law “applies
equally to all banks; and expressly permits all out-of-state banks to
establish de novo branches” in the state.27
Congress in the same year revised, recodified, and added a new section to the transportation statutes stipulating, effective September 30,
1996, a state “may establish, maintain, or enforce a law or regulation that
has a fuel use tax reporting requirement (including any tax reporting
form) only if the requirement conforms with the International Fuel Tax
Agreement.”28 The purpose of the section is to establish a uniform fuel
use tax reporting system for trucking companies by encouraging states
to adopt the international agreement. This section is respectful of state
sovereignty because the agreement was developed and may be revised by
states and Canadian provinces.29
The Gramm-Leach-Bliley Financial Modernization Act of 1999 preempts state insurance statutes and regulations in thirteen regulatory
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areas and threatened to establish a national system of licensing insurance
agents if twenty-six state legislatures did not enact by November 12,
2002, harmonius licensing statutes as determined by the National
Association of Insurance Commissioners (NAIC).30 On September 10,
2002, NAIC certified thirty-five states had enacted such statutes. Acting
to forestall the enactment of additional congressional preemptive insurance statutes, the association in 2002 drafted an Interstate Insurance
Product Regulation Compact providing for the creation of a commission
with authority to promulgate uniform insurance rules and regulations
applicable to disability income, individual and group annuity, life insurance, and long-term insurance policies. The compact contains a section
allowing a member state to opt-out of a rule or regulation promulgated
by the commission. Extensive state utilization of this section could result
in nonharmonious insurance rules and regulations, thereby encouraging
Congress to preempt additional state insurance regulatory laws and
implementing rules and regulations.31
Congress enacted the Electronic Signatures in Global and National
Commerce Act of 2000, which preempts completely forty-four state
digital signatures laws with respect to interstate and foreign commerce.
The act, however, exempts from preemption any state statute or rule
constituting “an enactment or adoption of the Uniform Electronic
Transaction Act as approved and recommended for enactment in all the
States by the National Conference of Commissioners on Uniform State
Laws.”32 This act is another example of Congress utilizing the threat of
preemption to encourage state legislatures to enact harmonious regulatory statutes.
Note also should be made of two non-grant and non-preemptive
federal statutes promoting uniform regulation by states. The Hotel and
Motel Fire Safety Act of 1990 is designed to encourage states to adopt
federal standards by stipulating federal government officers and employees may stay only in facilities meeting the safety standards specified by
the Federal Fire Prevention and Control Act of 1974.33 The governor of
each state is authorized to provide the federal administrator of general
services with a list of hotels and motels meeting the federal fire safety
standards. In addition, federal conditional grants-in-aid to subnational
governments may not be used to sponsor or to pay for a conference,
convention, meeting, or training seminar in a hotel or motel failing to
meet the national fire safety standards.
The Muhammad Ali Boxing Reform Act of 2000 seeks:
(1) to protect the rights and welfare of professional boxers on an interstate
basis by preventing certain exploitive, oppressive, and unethical business practices;
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(2) to assist State boxing commissioners in their efforts to provide more
effective public oversight of the sport; and
(3) to promote honorable competition in professional boxing and enhance
the overall integrity of the industry.34

The act stipulates the Association of Boxing Commissions, by a majority
vote of its member state boxing commissions, must adopt “guidelines for
objective and consistent written criteria for the ratings of professional
boxers.”35 Instead of mandating state boxing commissions to follow the
guidelines, the act provides simply it is “the sense of Congress” the
guidelines should be followed.36 Senator John McCain of Arizona, however, introduced S. 275—Professional Boxing Amendments Act of 2003—
establishing a United States Boxing Administration with authority to
establish minimum standards for boxing which must be followed by
state boxing commissions, thereby superseding the 2000 act.

The Accountability-Responsibility Problem
The question of which plane of government has exclusive or concurrent
jurisdiction over governmental regulatory functions automatically is
associated with federalism, an abstract organizational principle for dividing political powers between the planes. The U.S. Constitution does not
contain precise and permanent jurisdictional boundary lines between the
various planes of governments. Congressional complete and partial preemption statutes, for political reasons, often are nondefinitive relative to
the respective powers of the national and state planes of government,
particularly the powers of the states at the peripheries of preempted regulatory areas.
The Constitution’s drafters were aware conflicts would arise in the
new federal system between states and between Congress and the states,
and provided a neutral referee—the U.S. Supreme Court—to conduct a
trial and render an authoritative decision for the first type of conflicts.
The Constitution’s supremacy of the laws clause specifically was
included to resolve a conflict between a congressional regulatory statute,
based upon a delegated power, and a state constitutional provision or
law in favor of the former. This clause, of course, is inadequate today for
determining the respective powers and responsibilities of the two planes
as it is applicable only when the constitutionality of a state statute is
challenged in court and Congress possesses the power to preempt completely or partially state regulatory powers in a given field in the absence
of any state constitutional provision or statute.
The preamble to the Constitution declares the people established it
“in order to form a more perfect union” of states capable of adapting
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dynamically and effectively to changing conditions. The framers have
left us such a legacy, but it is inconceivable they could have envisioned
the current kaleidoscopic federal system with its extreme complexity and
interdependence of the three planes of government.
Informed citizens in a unitary nation or in a fully theoretical “dual”
federal system readily can hold a government responsible for failure to
solve a problem(s) or to provide adequate services. The theory of dual
federalism had considerable explanatory value until 1937, when the U.S.
Supreme Court reversed many of its previous state rights decisions. The
adequacy of the theory also was undermined, commencing in the 1960s,
by congressional enactment of numerous complete and partial preemption statutes of various types, precluding the electorate from readily
determining whether the states or the national government or both
should be held responsible for actions taken or not taken, or actions
taken incompetently.
Chapter 4 explains there are relatively few jurisdictional disputes
involving congressional preemption statutes that completely remove regulatory authority from states or contain a savings clause stipulating
Congress does not intend to occupy the entire regulatory field to the
exclusion of state regulation. There is, however, a jurisdictional morass
associated with expansively worded statutes lacking an explicit preemption statement and with certain partial preemption statutes whose scope
is unclear. The jurisdictional confusion is attributable in part to the
inclusions of many provisions in a single statute applicable to a variety of
situations or the sub silentio exercise of preemption powers by Congress
with respect to their reach. Congress ignores the 1967 advice of Senator
Howard H. Baker, Jr., of Tennessee: “ . . . I respectfully suggest that we
ought to give very close attention to the language that we adopt so that
this question of preemption or nonpreemption or even personal legislative preemption is clearly spelled out, so that we do not hinder the
efforts of local authorities to respond to local circumstances.”37
The basic premise of democratic theory is voter establishment of
government officers’ responsibility to allow them to be held accountable
for malfeasance, misfeasance, nonfeasance, and/or failure to achieve
mandated goals. A federal system inherently is incapable of eliminating
all uncertainty relative to the responsibilities of each plane of government, but the national legislature is capable of reducing the uncertainties
when enacting preemption statutes.
Proposals are made periodically for a “swap” of specified functional
responsibilities between the national government and the states and
reflect dissatisfaction with the confused responsibility allocation. One
can predict with reasonable certainty a “swap” of responsibilities would
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not eliminate all jurisdictional confusion and the passage of time would
result in congressional enactment of preemption statutes and court decisions producing additional confusion.
Partial preemption statutes would lead to fewer disputes and confusion if they included a code of restrictions applicable to state and local
activities in each of the partially preempted functional fields. While a
code would not remove all statutory ambiguities, it would reduce interplane conflicts and the need for judicial forums, which act on a case-bycase basis, to resolve the conflicts.
A strong case also could be made for inclusion of such a code in
complete preemption statutes, since state exercise of the police power
may be reasonable under many circumstances and would not hinder the
statutory goal achievements. Chapter 4 highlights the U.S. Supreme
Court’s interpretation of the preemption statute eliminating all economic regulation of airlines as depriving states of the power to investigate and punish airlines guilty of consumer fraud.
Acting upon its own authority, the U.S. Department of
Transportation in effect has promulgated a code of restrictions with
respect to administrative rules and regulations relating to the routing of
motor carriers transporting radioactive materials. This code stipulates a
state routing rule applicable to such carriers is preempted if
1. It prohibits transportation of highway route controlled quantity
radioactive materials by highway between any two points without providing an alternative route for the duration of the prohibition; or
2. It does not meet all of the following criteria:
(a) The rule is established by a State routing agency as defined in 171.8
of this subchapter;
(b) The rule is based on a comparative radiological risk assessment
process at least as sensitive as that outline in the “DOT Guidelines”;
(c) The rule is based on evaluation of radiological risk wherever it may
occur, and on a solicitation and substantive consideration of views
from each affected jurisdiction, including local jurisdictions and other
States;
(d) The rule ensures reasonable continuity of routes between jurisdictions.38

This code of restrictions also addresses local-routing rules and quantities
of radioactive materials subject to mandatory placarding. Any other state
or local government transportation rule is preempted if it:
A. Conflicts with physical security requirements which the Nuclear
Regulatory Commission has established in 10 CFR Part 73 or requirements approved by the Department of Transportation under §173.22(c)
of this subchapter;
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B. Requires additional or special personnel, equipment, or escort;
C. Requires additional or different shipping paper entries, placards, or
other hazard warning devices;
D. Requires filing route plans or other documents containing information
that is specific to individual shipments;
E. Requires prenotification;
F. Requires accident or incident reporting other than as immediately necessary for emergency assistance; or
G. Unnecessarily delays transportation.39

Codes of restrictions will need updating periodically because fluidity will continue to characterize relations between the national and state
planes of government as Congress enacts complete or partial preemption
statutes and on rare occasions devolves a power to the states.
Preemption statutes are products of the politics of special interest
groups, including state and local governments, in which opportunities
for effective citizen participation typically are limited. The relative impotence of the citizenry has been increased by U.S. Supreme Court decisions—Buckley v. Valeo in 1976 and First National Bank v. Bellotti in
1978. These decisions invalidate provisions of state corrupt practices acts
which respectively limit the amount of money a candidate may spend
from his and her personal funds and prohibit corporations and labor
unions to contribute funds to referendum campaigns.40
Participation in the public policy formation process by active and
informed citizens is a key premise of democratic theory, but is ineffective when Congress makes preemption decisions. The process of enacting congressional statutes often includes public hearings, but such
hearings are an ineffective process for citizens who lack funds and time
to travel to Washington, D.C., and detailed technical information and
staff support in comparison to resource-rich special interest groups.
The local government plane, with its relatively small scale, affords
citizens the greatest opportunity to exert effective influence in the policymaking process. To the extent congressional preemption, directly or
indirectly through the states, limits authority of general purpose local
governments, participatory democracy will suffer. It has suffered, as
reflected in public opinion polls that reveal the citizenry generally has
the highest respect for general purpose local governments and the least
respect for the national government.

Congressional Preemption and Goal Achievement
Congress enacted the first preemption statute in 1790, appeared to be
reluctant to use its supersession powers in the late eighteenth and the
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nineteenth century, and did not enact a major statute based upon its
power to regulate interstate commerce until 1887. Although the Articles
of Confederation and Perpetual Union did not specifically authorize the
unicameral Congress to make land grants to states, it enacted the
Northwest Ordinance of 1785, reserving one square mile in each township for educational purposes in the geographical area covered by the
ordinance41 In 1862, Congress enacted the Morrill Act, providing land
grants to states as an incentive for the establishment of state colleges of
agriculture and mechanical arts.42 The U.S. Supreme Court in 1866
opined the acceptance of a congressional grant with conditions by a state
was a contract protected against infringement by the Constitution’s contract clause.43
Congress in 1887 enacted the Hatch Act, establishing the first continuing grant-in-aid program, which encouraged states to establish agricultural experiment stations at state agricultural colleges.44 In 1894,
Congress for the first time attached a condition for the receipt of a
grant-in-aid and with the passage of time gradually added conditions to
new grants-in-aid.45 Increased reliance was placed upon conditional
grants-in-aid in the 1950s and the early 1960s as incentives for state and
local governments to implement national policies.
A significant number of members of Congress by the mid-1960s
questioned the effectiveness of conditional grants-in-aid and decided its
powers of complete and partial preemption should be exercised more
frequently to achieve national goals. Measuring preemption statutes’
goal achievement is a difficult task for three reasons. First, Congress
often employs grants-in-aid simultaneously with preemption statutes
and disaggregation of the contribution of each to achieving national
goals is a near impossibility.
Second, congressional enactment of a preemption statute to solve a
particular problem may be desirable, but the standards established may
be impossible to achieve with existing and perhaps future technology.
Or the time frame mandated by Congress for goal achievement may be
too short for a variety of reasons, as illustrated by the failure of the
Clean Air Act and its amendments to achieve their stated objectives,
thereby necessitating the grant by Congress of time extensions for states
to achieve the mandated goals.
Third, preemption statutes may achieve their respective goal(s), but
in the process create other public problems. The Atomic Energy
Commission (now Nuclear Regulatory Commission) was established by
the Atomic Energy Act of 1946, a preemption statute prospectively
removing from states all powers to regulate ionizing radiation.46
Amendments to the act in 1954 authorized the use of ionizing radiation

Metamorphic Federalism

169

for peaceful purposes, including the generation of electrical power.47 The
amendments encouraged construction and operation of a number of
nuclear power plants, thereby raising concerns by subnational government officers and nearby residents with respect to the safety of such
plants and the potential effectiveness of emergency plans for the evacuation of nearby residents.
Similar safety concerns are the product of congressional enactment
of the Surface Transportation Assistance Act of 1982, which completely
preempts state and local truck size and weight limits (see below).48 There
is no denying the act has facilitated the more efficient interstate transportation of goods and materials, thereby lowering their costs to consumers. Nevertheless, highway safety has been reduced by the
permission granted to companies to operate large and oversize trucks
and truck-trailer combinations on older highways not designed to
accommodate safely such vehicles.
Congress may enact complete and partial statutes and federal agencies
may promulgate implementing rules and regulations, but such actions do
not guarantee their effective enforcement. The U.S. Advisory Commission
on Intergovernmental Relations published a report examining the growth
of intergovernmental regulation, its legal foundation, legislative origins,
implementation, and impact of national intergovernmental regulation, and
advanced recommendations to reform the intergovernmental regulation
system.49 The commission identified enforcement as “the weakest link” in
intergovernmental regulation and concluded:
As a general rule, . . . federal intergovernmental regulations have proven
difficult to enforce, statutory deadlines have been repeatedly extended or
ignored, and compliance—though probably better than one would anticipate, given the generally haphazard character of federal supervision—has
fallen short of official expectations. Such shortcomings in performance
account for the Doctor Jeckyll and Mr. Hyde reputation of the Office of
Civil Rights (OCR) and many other federal regulatory agencies. OCR has
been regarded as a hotbed of regulatory zealots by one set of critics and as
a timid, lumbering bureaucracy by another. Both are correct—but each is
looking at a different aspect of the process.50

The enforcement problems, according to the commission, were
attributable to “administrative and technical problems, a lack of adequate resources, and political obstacles to the imposition of sanctions.”51
Although the report was published in 1984, it remains accurate in the
first decade of the twenty-first century and probably will remain accurate during the foreseeable future. The national bureaucratic regulatory
behemoth has major administrative and technical problems, and never
has been granted adequate resources by Congress to execute in a most
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effective manner its many assigned duties, including supervision of the
compliance of states granted regulatory primacy with the various minimum standards established by preemption statutes and implementing
rules and regulations.
Furthermore, Congress is a political body responsive to strongly
exerted pressure as reflected in the granting of extension of times to subnational governments to comply with statutory and administrative regulatory standards or in the granting of complete or partial exemption
from regulatory standards for certain activities, such as runoff of water
from agricultural lands and emissions from coal-burning electrical generating plants of sulfur dioxide, which produces acid rain and results in the
death of marine life in lakes and ponds located in mountains. The following three sections briefly examine national air pollution abatement
statutes, water pollution abatement statutes, and securities statutes in
terms of goal achievement.
Air Pollution Abatement
Congressional regulation of air pollution dates to the enactment of the
Air Quality Act of 1967 (now Clean Air Act).52 Immediately thereafter,
Congress commenced to consider the enactment of more stringent standards. Director John Middleton of the National Center for Air Pollution
of the U.S. Public Health Service in 1967 testified, before the U.S. Senate
Subcommittee on Air and Water Pollution, “there are severe limitations
on the technology now available for controlling many important sources
of air pollution.”53 Ignoring these facts, Congress enacted the Clean Air
Act Amendments of 1970, mandating national achievement of air quality
goals by specified dates without taking into consideration the economic
and/or technical feasibility of current abatement controls.54 Commencing with 1975 models, automobiles were required to achieve a 90
percent reduction of emissions of carbon monoxide, hydrocarbons, and
nitrogen oxide compared to the 1970 emission standards.
Chairman Edmund S. Muskie of the Senate Subcommittee on Air
and Water Pollution provided the answer to the question why Congress
ignored Middleton’s advice: Muskie was convinced air quality could be
improved only by the application of continuous strong congressional
pressure on major air polluters and such pressure would foster technological developments facilitating the removal of pollutants from stationary and mobile sources.55 This “command and control” approach,
however, soon proved to be a failure.
The Clean Air Act Amendments of 1977 reduced the effectiveness of
the air pollution abatement program and the EPA administrator initiated
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other actions weakening the program.56 In 1979, representative Barry
Goldwater, Jr., of California highlighted the fact that the majority of air
quality control regions did not meet ambient air quality standards as late
as one year after the original deadline. Goldwater noted this failure
should have resulted in questioning of the approach embodied in the
1970 amendments, and added: “The 1977 amendments . . . have revised
the timetable again, but in talking with officials at the Environmental
Protection Agency and with agency heads in California at the state and
local level, I am convinced that this standard of procrastination has
become par for the course. Let us fact it—we are bogged down in a
cesspool of government rules which have already impacted on our economic growth and program to achieve energy self-sufficiency at a time
when the economy and our energy situation are both very uncertain.”57
EPA in 1979 extended the deadline for refiners to reduce the amount
of lead in gasoline and relaxed pollution standards for individual electric
power plants, including two operated by the Cleveland Electric
Illuminating Company producing more air pollution than all consolidated Edison Company plants.58 Although air quality had improved a
decade later, the December 31, 1987, deadlines for achievement of air
pollutant reduction goals were not met in most air quality regions of the
country. The Clean Air Act as amended authorizes the EPA administrator to penalize areas not in compliance with the act and its implementing
rules and regulations by prohibiting construction of new major sources
of pollution or modifications of existing sources—electric-generating
plants, industrial boilers, and petroleum refiners—and by reducing federal highway and Clean Air Act grants-in-aid. Congress responded late
in 1987 to pressures from state and local government officers and
extended the deadline for attainment of the act’s goals.59
Congress readdressed the air pollution problem in the Clean Air Act
Amendments of 1990, a massive statute containing 313 pages of fine
print, with five extensive sections relating to nonattainment areas.60 The
amendments authorize the EPA administrator to require states to make
“reasonable further progress” in reducing air pollution and to consider
the “availability and feasibility of control measures” in determining the
appropriate classification of nonattainment areas.61 Furthermore, the
amendments establish new extended deadlines for nonattainment areas
to achieve attainment for various pollutants. Twenty years is allowed for
ozone nonattainment areas classified as extreme to reach mandated air
quality goals, but only five years is allowed for lead, nitrogen dioxide,
and/or sulfur dioxide nonattainment areas to meet mandated goals.62
The one major innovation contained in the amendments is authorization for the trading of emission pollution allowances effective in
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1995, an approach in sharp contrast to the previous command-and-control approach requiring pollution sources to install emission control
equipment or construct replacement facilities emitting less air pollution.
The amendments define an allowance as “a limited authorization to emit
sulfur dioxide, a primary cause of acid rain, in accordance with provisions of this title.”63 The purpose of the authorized trading is to encourage electric-generating companies to construct coal-fired power plants
emitting less sulfur dioxide or to install new pollution abatement equipment in existing plants. By lowering emissions of sulfur dioxide below
the maximum allowable by the act, a company will gain allowances
saleable to companies owning plants emitting more than the allowable
amount of this pollutant pending the construction of new plants emitting less pollution.
Evidence reveals the trading program is effective in reducing overall
emissions of sulfur dioxide; they have decreased from 9.40 million tons
in 1980 to 4.35 million tons in 1999, according to EPA.64 An independent study of sulfur dioxide emissions, subsequent to the 1990 amendments, reported “large reductions have occurred in Ohio, Indiana, West
Virginia, Tennessee, Kentucky, Georgia, Missouri, and New York in the
1990s.”65 The study, however, concluded there had been little improvement in terms of emissions in Alabama, Florida, Illinois, North
Carolina, and Pennsylvania.
Phase II commenced in 2000 and achieved in its second year a 5
percent reduction in sulfur dioxide emissions compared to 2000.66 EPA
projects the 1990 amendments will achieve their goal of reducing by 50
percent the 1980 sulfur dioxide emission level.67 Congress and EPA
commissioned the National Academy of Public Administration to
review the New Source Review program requiring electric power–generating companies to install new pollution control devices when plants
are expanded or upgraded. In its 2003 report, the academy concluded
EPA’s failure to enforce air pollution abatement standards permits
older coal-fired power plants to continue to be major sources of emission of pollutants.68
Water Pollution Abatement
The Water Quality Act of 1965 is the first national statute to regulate
water pollution abatement and broke new ground in terms of the nature
of congressional preemption by establishing minimum water quality
standards throughout the nation.69 The Council on Environmental
Quality reported in 1978 “members of Congress expressed serious concern over the direction the grants program had taken—whether it had
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been used more to promote growth than to control pollution,” but
added “water quality is gradually improving” after thirteen years of partial congressional preemption.70
EPA administrator Douglas M. Costle in 1979 reported “no substantial change in the concentration of conventional pollutants in our
water for the nation as a whole between 1974 and 1978,” but responded
to the expressed congressional concern as follows: “We’ve made mistakes in the water program, no doubt about it. We’ve learned to analyze
grant applications to make sure that they address genuine community
needs rather than subsidizing community growth.”71
EPA reported 80 percent of the industrial discharge sources met the
congressionally mandated July 1, 1977, deadline for water pollution
abatement, but approximately 60 percent of the 17,000 municipal sewerage plants failed to meet the deadline even though municipalities had
received grants totaling approximately $28 billion to improve existing
plants and construct new ones.
Industrial firms complained the removal of all nontoxic discharges
into waterways would cost more than they already had expended to
remove up to 98 percent of such discharges. EPA reacted to the complaints in 1979 by relaxing water quality standards for sixty-four subcategories of discharges on the ground the Clean Water Act of 1977
requires the nontoxic standards to be “reasonably” economic.72
Initially, municipalities were required to meet secondary treatment
standards by 1977, but Congress extended the deadline to 1983 and subsequently to March 31, 1989.73 Nevertheless, approximately 1,500 major
sewage treatment plants and approximately 1,000 minor treatment facilities were not in compliance with the standards in 1988.74
Municipalities complained the reduction in achieving the secondary
treatment standards in part was due to a reduction in federal grants-inaid for sewerage treatment facilities and EPA’s decision to seek court
fines for municipalities failing to meet the standards. Such fines were
particularly burdensome for the most common offenders—economically
depressed municipalities.75
In 2003, the EPA’s inspector general issued a report detailing the failure of the agency’s water pollution abatement program by noting the
computer system is obsolete, contains inaccurate data, and omits thousands of the more than 64,000 sources of water pollution.76 The report
specifically warns the national system of water discharge permits is mismanaged as thousands of permits expire each year and are not renewed,
and the system has failed to ensure waterways are suitable for fishing,
swimming, and other activities. Shortly thereafter, EPA released a second
report revealing approximately 25 percent of the largest industrial plants
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and water treatment facilities violate water quality standards, but only a
few have been subjected to enforcement action.77
John B. Stephenson, EPA’s director of natural resources and environment, testified before a U.S. House of Representatives subcommittee
on June 19, 2003, “states rely heavily on EPA-developed ‘criteria documents’” relating to various types of pollutants to identify and clean up
polluted waters, and added there are no such criteria for “approximately
50 percent of water quality impairments nationwide.”78 EPA’s failure to
develop criteria for sedimentation and nutrients, such as phosphorus and
nitrogen, compounds the problem of abating water pollution.
The safe drinking water program has been plagued by similar problems. EPA in 1989 had only 43 enforcement officers who took action on
only 800 of approximately 80,000 complaints. Nevertheless, a 2003 EPA
report maintained 94 percent of citizens consumed drinking water meeting national health standards, compared to 79 percent in 1993.79 Five
days after EPA issued the report, the agency’s inspector general
launched an investigation to determine whether EPA deliberately misled
the public by not considering its audits that revealed state underestimation of violations of the act.80
Critics of time extensions for the achievement of air and water quality standards maintain the compliance burden is shifted from older facilities to new facilities required to meet the standards immediately.81
Furthermore, states and municipalities causing problems for their neighbors escape some of the economic burdens carried by good neighbor
states and municipalities conscientiously initiating actions over the years
to prevent or to reduce environmental pollution.
Regulation of the Securities Industry
State regulation of the securities industry in the form of “Blue Sky” laws
dates to a 1911 Kansas statute.82 Today, all states have such laws and a
dual regulatory system exists for the securities industry in common with
the banking industry.83 Congress enacted ten statutes regulating areas of
the former industry beyond the jurisdiction of individual states:
Securities Act of 1933, Securities Exchange Act of 1934, Public Utility
Holding Company Act of 1935, Trust Indenture Act of 1939, Investment
Company Act of 1940, Investment Advisers Act of 1940, Private
Securities Litigation Reform Act of 1995, National Securities Markets
Improvement Act of 1996, Securities Litigation Uniform Standards Act of
1998, and Sabanes-Oxley Act of 2002.84 The above acts have been
amended over the years; the Securities Act of 1933 has twenty-two
amendments. The 1996 act, for example, preempted existing state
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authority to mandate pre-sale registration disclosures and the SabanesOxley Act of 2002 created the Public Company Accounting Oversight
Board, with authority to exercise powers conferred upon it “without
regard to any qualification, licensing, or other provision of law in effect
in such State (or a political subdivision thereof).”85
It would be reasonable to assume these statutes grant the U.S.
Securities and Exchange Commission (SEC) adequate authority to protect the interests of investors in securities. New York State Attorney
General Eliot Spitzer, however, proved the inadequacy of federal regulation when he revived the dormant 1921 Martin Act, a state statute, and
brought successful suits against Merrill Lynch and other Wall Street brokerage firms for fraud.86 The suits alleged security salespersons urged
clients to purchase certain stocks knowing they were a poor investment
because the firms were seeking the lucrative investment banking business
and associated fees of the companies planning to issue stocks. Subsequently, SEC Chairman Harvey L. Pitt announced the commission
would conduct a joint investigation with Spitzer and regulators in other
states.87 In 2003, the ten largest brokerage firms agreed to pay $1.4 billion in fines and to make changes in their practices in order to settle the
suits.88 States will receive $437 million in the settlement and SEC will
deposit its settlement proceeds in a fund to reimburse investors.89
Massachusetts Secretary of the Commonwealth William F. Galvin
and Spitzer announced in 2003 a joint investigation into the mutual fund
sales practices of Morgan Stanley, focusing upon allegations the firm
offered its brokers incentives to sell proprietary (in house) funds which
may not have been in the best interests of the purchasers.90 Continuing
investigations of the securities industry by state investigators have
increased state-SEC tensions.
Investment banks wield considerable power in Congress and
responded to Spitzer’s investigations by persuading Republican
Representative Richard H. Baker of Louisiana to introduce a bill—
Securities Fraud Deterrence and Investor Restitution Act of 2003—preempting state statutes and regulations differing from regulations
promulgated by the Securities and Exchange Commission or self-regulating bodies such as the New York and other stock exchanges.91 This
bill bears a striking similarity to a 2002 proposed amendment, according
to congressional staffers, supported by Morgan Stanley, which stipulated “no law, rule, regulation, order, administrative action, judgment,
consent order, or settlement agreement shall be imposed by any state or
people subject to SEC rules.”92 State attorneys general will be deprived
of their state authority to investigate security fraud should the bill
become law.
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Congressional Responsiveness
Reference has been made above to the partial response of Congress to
the regulatory concerns of municipalities and industries. This section has
two primary foci. The first is the Wechsler political safeguards theory of
U.S. federalism, which is examined briefly in terms of the responsiveness
of Congress to state complaints relating to preemption statutes. The
second focus is Justice Harry A. Blackmun’s advice to states to seek
relief from preemptive judicial opinions by employing the built-in provisions of the U.S. Constitution to apply pressure upon Congress to
obtain relief from regulatory decisions of the Supreme Court.93 Chapter
6 examines the preemption role of the courts and places emphasis upon
the fact many judicial decisions clearly intrude significantly upon the
reserved powers of the states although they nevertheless retain significant powers.
The Political Safeguards Thesis
The Wechsler thesis posits the U.S. Constitution contains provisions
allowing states to employ them to prevent the enactment of statutes and
to receive relief from burdensome statutes. We examine the validity of
the thesis in terms of five brief case studies.
Nuclear Power Plant Evacuation Plans. Chapter 4 contains a case study
relating to the expressed serious concerns of state and local government
officers’ with respect to the adequacy of emergency response plans in the
event of an incident at nuclear electric power–generation plants. The
officers presented solid evidence the plans of the Nuclear Regulatory
Commission (NRC) for the safe evacuation of all residents within a tenmile radius of a nuclear electric power–generating plant in the event of
the discharge of radioactive materials were inadequate. Congress nevertheless has not responded to these concerns by authorizing states to play
a major formal role in developing such plans, perhaps because such
plants are not located in all states.
New York City Air Pollution Abatement Plan. Chapter 5 explains the
Clean Air Act Amendments of 1970 were a dramatic change from the
earlier air pollution abatement approach.94 The amendments provide for
considerably more stringent air quality standards to protect the health of
citizens and set precise dates for state adoption and implementation of
abatement plans without consideration of the economic and technical
feasibility of air pollution abatement systems. The failure of stationary
source controls, combined with motor vehicle emission controls, to
achieve the attainment of statutory ambient air quality standards within
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an air quality control region automatically mandates adoption of transportation controls, which will force significant changes in the lifestyles
of the region’s residents.
Governor Nelson A. Rockefeller in 1973 transmitted to the EPA
administrator a plan developed in cooperation with Mayor John V.
Lindsay of New York City. The administrator approved the plan, providing for imposition of transportation controls, including mandatory
vehicle emission inspection, placement of tolls on East River and Harlem
River bridges in the city, staggering of work hours, a sharp reduction in
the number of midtown Manhattan parking spaces, improved street traffic management, designation of exclusive bus lanes, and a selective ban
on taxicab cruising in midtown Manhattan. Friends of the Earth challenged the plan in the U.S. District Court; the court’s decision was
appealed to the U.S. Court of Appeals for the Second Circuit, which
upheld the validity of the plan in 1974.95
In 1975, newly elected Mayor Abraham Beame of New York City
sought to have the required tolling of the bridges and vehicle emission
inspection eliminated from the transportation control plan. He successfully mobilized the New York State congressional delegation, which
succeeded in inserting an amendment in the Clean Air Act Amendments
of 1977 directing the EPA administrator to delete from a transportation
control plan the required bridge tolling upon application of the governor
of the state.96 Governor Hugh L. Carey of New York in 1977 so notified
the administrator and the requirement was deleted from the plan.97
Highway Safety. Congress also considered seriously subnational governmental complaints alleging the Surface Transportation Assistance Act
of 1982, by preempting completely state maximum truck size and
weight limits, created serious safety problems. It allowed large trucks,
including tandem and triple trailer trucks to operate on numbered interstate highways, constructed prior to the National Interstate and
Defense Highways Act of 1956, and access roads (to and from terminals)
which were not designed to accommodate such vehicles.98 Congress
enacted two statutes addressing the concerns of subnational government officers.
The Tandem Truck Safety Act of 1984 establishes a procedure by
which the governor of a state may determine a section of the interstate
highway system cannot accommodate safely large trucks and notify
the secretary of transportation of the need for a restriction on such
trucks operating on the section.99 This act specifically stipulates it does
not prevent a state or a local government “from imposing any reasonable restriction, based on safety considerations, on truck tractor-semitrailer combinations.”100
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The Motor Carrier Safety Act of 1984 directed the secretary of transportation to complete within eighteen months a study and promulgate
minimum commercial vehicle safety standard and to establish a safety
advisory panel. Further, it authorizes states to enforce one of its commercial vehicle safety laws or regulations unless the secretary determines
the law or regulation in question would provide no safety benefit or
place an undue burden on interstate commerce.101
The National Highway System Designation Act of 1995 repealed
two so-called mandates: States no longer are required to enforce the
national highway speed limit or the wearing of helmets by motorcyclists.102 These mandates were conditions attached to federal highway
grants-in-aid to states. Offsetting this relief was an indirect mandate
establishing as a condition of such funding a requirement that state legislatures enact statutes making it illegal for a driver under twenty-one
years of age to operate a motor vehicle with a blood alcohol level of 0.08
percent or higher.103
Congressional failure to respond to complaints relating to incident
response plans at a nuclear electric power–generating plant stands in contrast to the congressional sympathetic response to large truck highway
safety concerns. This response differance appears to be a reflection of
political reality: not all states have a nuclear power plant and such plants
are not located throughout a state, in contrast to the national highways
system which covers all states. Not surprisingly, all members of Congress
have a personal interest in highway safety, whereas most members do not
have a nuclear power plant in their respective district or state.
Superannuation. Congress also responded positively to state and local
government complaints directed at the 1982 amendment of the Age
Discrimination in Employment Act of 1967 that abolish superannuation
requirements, thereby allowing employees to work as long as they
wish.104 Subnational governments objected to the application of the
amendment to firefighters and law enforcement officers. The Age
Discrimination in Employment Amendments of 1986 addresses these
complaints by stipulating it is not illegal for a state or a local government
to refuse to hire or discharge such an individual provided the action is
taken “pursuant to a bonafide hiring or retirement plan that is not a subterfuge to evade the purposes of this Act.”105
Unfunded Mandate Relief. Federal mandates and restraints imposed on
states by Congress and courts have been the principal irritants in
national-state relations since 1964, as Congress increasingly employed its
preemption powers. The term “federal mandate” must be distinguished
from conditions attached to grants-in-aid and a federal restraint. A man-
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date requires a subnational government to initiate a specific action and a
restraint forbids such a government to take a specified action.
A typology of mandates will promote rational analysis of the question whether Congress should reimburse in full or in part all such mandates. Listed below are nine types of mandates.
1. Civil Rights. These mandates are designed to ensure state
and local governments do not engage in discriminatory
practices. Court orders relating to school busing to promote racial integration and hiring of minority persons by
police and fire departments contain many mandates.
2. Good Neighbor. These seek to prevent individual state or
local governments from spilling problems, such as air and
water pollution, and resulting costs over their boundary
lines to neighboring jurisdictions.
3. Personnel. Such mandates relate to equal employment
opportunities and fair labor standards, including working
conditions and pay.
4. Public Health. These requirements are designed to ensure
grains, meat, and poultry are safe for human consumption
and drinking water is potable.
5. Public Safety. These mandates seek to ensure states initiate
action to ensure the public is properly protected.
6. Service Level. Such mandates require state and/or local
governments to provide specified services meeting minimum national standards. The Safe Drinking Water Act, for
example, applies to all suppliers of drinking water to the
general public.
7. Tax. These mandates are designed to ensure protection of
federal tax resources. The Tax Equity and Fiscal
Responsibility Act of 1982, for example, requires subnational
governments making income tax refunds to their taxpayers
to report the refunds to the Internal Revenue Service.
8. Worker Safety. The purpose of these mandates is to protect workers from injuries and the deleterious effects of
materials they employ in their productive activities. The
Occupational Safety and Health Administration’s mandates, EPA’s banning of asbestos, and mine safety and
health standards are examples of worker safety mandates.
9. Voting Rights. These mandates specifically protect the
electoral privileges of blacks and specified foreign language minority individuals.
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The fiscal impact of mandates upon state and local governments is
difficult to measure, due in part to problems of determining the precise
total or marginal cost of each mandate. A single mandate may not add
significantly to expenditures of a state or a local government, yet a
series of mandates may have a burdensome cumulative effect. Mandates
imposing major costs upon subnational governments reduce their discretionary authority and make them less responsive to the needs of
their citizenry unless the costs are offset by federal government financial assistance.
The November 5, 1994, election of a Congress controlled by
Republicans, effective in January 1995, produced an almost immediate
change in national-state relations as Congress enacted the Unfunded
Mandates Reform Act of 1995 and President William J. Clinton signed
the bill into law on March 22, 1995.106 This act is prospective in nature
and does not apply to existing intergovernmental sector or private sector
unfunded mandates, or to a bill, joint resolution, or a provision in a proposed or final federal regulation that “enforces constitutional rights of
individuals, prohibits discrimination, provides emergency assistance,
involves national security or implementation of the obligations of a
treaty with a foreign nation, or relates to the old-age, survivors, and disability insurance program.”107
Each committee reporting to the floor a bill or joint resolution must
provide a copy to the director of the Congressional Budget Office and
include in its report identification of new federal mandates and estimated
state and local government implementation costs.108 Each committee
report also must “contain, if relevant to the bill or joint resolution, an
explicit statement on the extent to which the bill or joint resolution is
intended to preempt any state, local, or tribal law, and, if so, an explanation of the effect of such preemption.”109 Numerous congressional
statutes have been held to be preemptive by courts in the absence of a
clear statement of intent to preempt.
The director of the Congressional Budget Office is directed, upon
finding intergovernmental mandates will exceed $50 million in the first
year of imposition, to prepare estimates of the total costs and an explanation of how the estimates were made.110
The act establishes a new procedure for each house by allowing a
member to raise a point of order if a committee report fails to contain
the information required or does not include “an authorization for
appropriations in an amount equal to or exceeding the direct costs of
such mandate.”111 If a senator makes a point of order and it is sustained
by the chair, the mandate automatically is removed from the bill or resolution and may not be offered as a floor amendment. If a representative
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raises a point of order, the member and an opponent each may debate
the “point of order” for ten minutes and the house decides the matter.
The U.S. Advisory Commission on Intergovernmental Relations
(ACIR) was directed by the act to conduct a comprehensive study of the
impact of federal mandates on intergovernmental relations.112 The commission’s preliminary draft report pertained to fourteen mandates and
immediately generated considerable controversy.113 Congress took no
action on the report and ACIR’s budget, which had been cut annually
by Congress for several years, received no new appropriations for fiscal
year 1997. The commission officially terminated its operations on
September 30, 1996. Congress subsequently extended the life of the
commission to allow it to complete a contractual study for the National
Gambling Impact Study Commission with the stipulation ACIR “shall
terminate on the date of the completion of such contract.”114
Is the act a toothless tiger, as critics allege, since a house point of
order objection can be overridden by a simple majority vote? The
National Governors’ Association, the principal proponent of the act,
reported “unfunded mandates are now questioned on a regular basis in
Congress, and only two new regulatory mandates have been issued since
the law went into effect” up to June 1996.115
Daniel H. Cole and Carol S. Comer reviewed the act in 1997 and
were convinced the new procedural requirements were helpful. They
concluded the requirements “change the way administrative agencies do
business.”116 Elizabeth Garrett in 1997, however, wrote the act “may
have little real impact on much legislation that implicates federalism,
but it can serve as an accessible exemplar to shed light into the black
box of Congress.”117
Reviewing the act in 2002, John C. Eastman concluded it “appears
to have been very effective in imposing some much-needed discipline on
Congress, but the exemptions . . . hamper its ability to achieve the kind of
far-reaching reform that was its motivating purpose.”118 He was particularly critical of the fact each federal department and agency determines
whether a proposed mandate exceeds the statutory threshold and lack of
judicial review of the assessment of the regulatory impact.
In contrast to the federal act, fifteen states amended their constitutions to (1) prohibit the imposition of specified or all types of state mandates without the permission of the concerned local governments; (2)
require reimbursement of all or part of the costs associated with mandates; (3) delay the effective date of a mandate; (4) authorize local governments to ignore an unfunded mandate; (5) require a two-thirds vote
of each house of the state legislature to impose a mandate; (6) authorize
the governor to suspend a mandate; or (7) provide for a delay in the
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effective date of a mandate until the following year.119 In addition, sixteen state legislatures enacted statutory mandate relief statutes.
Congress to date has not reimbursed state and local governments for
mandated costs, and it is improbable Congress will appropriate reimbursement funds in the foreseeable future. However, Congress has provided grants-in-aid to state and local governments in the mandated
regulatory fields, thereby reducing the direct implementation costs of
these units. Furthermore, many mandates, particularly environmental
ones, have proved to be beneficial to the citizens of state and local governments and one can argue these governments should bear at least part
of the mandated costs. Should Congress decide to reimburse subnational
governments for such costs, a unit will have to be created to determine
whether submitted mandate cost claims are eligible for reimbursement
and a decision will have to be made whether to reimburse on the basis of
submitted expenses for each subnational government or on the basis of
the average cost for implementing each mandate based upon population.
The Blackmun Thesis
Is the Blackmun congressional responsiveness thesis supported by evidence? Case studies in Chapter 6 provide mixed support for the thesis.
We examine briefly three U.S. Supreme Court decisions and the responsiveness of Congress to the pressure from subnational governments to
override the decisions.
Regulation of Insurance. The business of insurance was a minor one at
the time the U.S. Constitution became effective, Congress did not
employ its interstate commerce power to regulate the business, which
historically was regulated by state legislatures. The U.S. Supreme
Court in Paul v. Virginia in 1869 affirmed the constitutional validity of
such regulation by opining the business of insurance was not interstate
commerce and hence Congress lacked a delegated power to regulate
the business.120
The Court in 1944, however, reversed this decision.121 Responding
to pressures from the states, Congress enacted the McCarran-Ferguson
Act of 1945, devolving power to the states to regulate the business of
insurance.122 Continuation of nonharmonious state regulation of the
insurance industry, however, led to enactment of the Gramm-LeachBliley Financial Modernization Act of 1999. This act preempts completely thirteen specific areas of state regulation of the business of
insurance and threatened to establish a federal system of licensing insurance agents if twenty-six states did not establish a uniform licensing
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system by November 12, 2002.123 Thirty-five states have been certified as
having such a system.
Municipal Antitrust Immunity. The U.S. Supreme Court in Parker v.
Brown in 1945 opined Congress, in accordance with basic federalism
principles, did not intend to apply its antitrust statutes to a state if it
made a deliberate decision to exclude competition by private firms (in
this case a California sponsored raisin cartel) in the conduct of state economic affairs.124 Congress possesses the constitutional authority to overturn this Court decision, took no action to do so, and the presumption
was made the immunity of states from federal antitrust laws extended to
their political subdivisions.
The U.S. Supreme Court in 1978 and in 1982 issued decisions clarifying the extension of immunity to municipal corporations was not
automatic. The first decision announced the Court’s intent to examine
carefully whether the antitrust laws apply to such corporations.125
The second decision—Community Communications Corporation v.
City of Boulder—upset municipal officers throughout the nation. The
Court opined a municipality’s anticompetitive conduct, based upon a
home rule power, was subject to the federal antitrust statutes.126 The
Court specifically refused to accept the contention that a general state
“home rule” authorization automatically provided a “state action”
exemption from the antitrust laws and held there must be a clearly
expressed state policy to displace competition with municipal monopolization or regulation if the exemption is to apply to the municipality.
The Court added a state policy allowing its municipalities “to do as they
please can hardly be said to have ‘contemplated’ the specific anticompetitive actions for which municipal liability is sought. Nor can those
actions be truly described as ‘comprehensive within the powers grants’
since the term, ‘granted,’ necessarily implies an affirmative addressing of
the subject by the State.”127
The congressional response to local government officers’ pleas for
relief came in the form of the Local Government Antitrust Act of 1984,
which stipulates damages, interest on damages, and plaintiffs’ legal fees
may not be recovered from municipal defendants in the damage phase of
a Clayton Antitrust Act lawsuit, but plaintiffs can be awarded legal fees
for costs incurred in their efforts to obtain issuance of a writ of injunction.128 The act also exempts from liability municipal officers and their
employees acting in an “official capacity” and private parties acting in
accordance with directions of municipal officers. The act does not apply
retroactively, but the U.S. District Court possesses discretionary authority to exempt municipal defendants from damages if they prove damages
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should not be assessed. The section of the act stipulating plaintiffs may
not collect the costs of their legal fees from municipal government was
designed to discourage the filing of frivolous lawsuits.
Surprisingly, several state officers urged Congress not to grant municipal governments complete immunity from the antitrust laws because such
action would be a congressional intrusion upon the constitutionally
reserved powers of states to control their political subdivisions.129
Fair Labor Standards. The U.S. Supreme Court in National League of
Cities v. Usery in 1976 opined Congress had exceeded its delegated
powers in applying federal labor standards to subnational governments,
but reversed itself in Garcia v. San Antonio Metropolitan Transit
Authority in 1985 (see chapter 6).130 The Congressional Budget Office in
the same year estimated the latter decision would impose upon subnational governments “initial annual compliance costs totaling between
$0.5 billion and $1.5 billion nationwide.”131 The bulk of the compliance
costs is attributable to the requirement employees be paid for overtime
work instead of receiving compensatory time off.
Congress, responding to pressure from subnational governments,
enacted the Fair Labor Standards Amendments of 1985. The amendments allow these governments to offer employees compensatory time
off at a rate of one and one-half hours for each hour of overtime work in
lieu of overtime compensation, specify the labor standards are not
applicable to volunteers, and grant subnational governmental legislative
employees the identical exemptions from the standards as those for congressional employees.132

Preemption and the Federal System
As recently as 1961, M. J. C. Vile, an English observer, wrote “the dayto-day relations between Federal and state governments became the
object of congressional attention not as a legislature intent upon curbing
state power, but as a legislative body composed of local politicians concerned to defend state power unless a great national problem converts
Congress temporarily into a legislature of national statesmen.”133 It is
apparent the statement lacks validity today because the sharp increase in
the number of congressional preemption statutes abrogating states’ regulatory powers completely or partially since the mid-1960s has had a
greater impact than grants-in-aid on the nature of the federal system.
The very limited available evidence reveals numerous state and local
governments often do not comply completely or in a timely manner
with mandate and restraint requirements contained in congressional pre-
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emption statutes. Elazar’s three political cultures—individualistic,
moralistic, and traditionalistic—and his classification of each state by
political culture help to explain state cooperation or resistance to congressional mandates and restraints.134
There is relatively little academic interest in preemption, and
Congress has not reviewed the various types of complete and partial preemption statutes comprehensively to determine which ones have the
most beneficial effects and the most harmful systemic effects.
Senator James M. Jeffords of Vermont, Chairman of the Senate
Committee on Environment and Public Works, requested the U.S.
General Accounting Office in 2001 to examine regulatory programs
where the federal government and the states share regulatory responsibilities. The General Accounting Office identified five regulatory and
standard-setting mechanisms: (1) complete preemption, (2) minimum
standards preemption, (3) conditional grants-in-aid, (4) cooperative programs with voluntary standards drafted by federal and state officers, and
(5) state adoption of voluntary standards developed by quasi-official
organizations.135 Each approach has specific advantages and limitations
with respect to uniformity, capacity, and accountability. The General
Accounting Office selected two or more regulatory programs involving
use of each of the above mechanisms for study.
The General Accounting Office concluded several minimum standards programs preserve “in part the leadership role that states had performed before the federal government stepped in” and cited as an
example state “standards for hazards, such as ergonomic injury, for
which no federal standard has yet been established.”136 The General
Accounting Office also identified two programs—food safety and highway safety—where standards were developed by federal and state officers jointly.137 A table in the report compares the five mechanisms in
terms of uniformity, flexibility, capacity, and accountability.
The report suggests circumstances under which direct federal regulatory administration might be appropriate, but adds such administration was not examined in depth and “experience certainly suggests that
this option has its own set of challenges and limitations.”138 The General
Accounting Office also raised the question of whether sole state responsibility for a regulatory function would be preferable in view of the possibility of their limited capacity to assume such responsibility.
This report clearly outlined five policy alternatives for Congress to
examine prior to enacting a statute to solve a national problem. To date,
there is no evidence that Congress has paid heed to this report and preemption bills have been introduced on a variety of subjects including
boxing, motor vehicle operator licenses, mortgages, and telemedicine.139
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Federalism Theory
Seeds for the development of the theories of dual and cooperative federalism are contained in the original U.S. Constitution’s division of exercisable political powers between Congress and the states (reinforced by
the Tenth Amendment), and incorporation of provisions promoting
cooperative national state relations: state conduct of elections of federal
officers, state legislatures’ consideration of constitutional amendments
proposed by Congress, and state militia training in accordance with
nationally prescribed discipline.140 Furthermore, the Fourteenth Amendment, ratified in 1868, recognizes dual sovereignty with the declaration
“all persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside.” The U.S. Supreme Court in Chisholm v. Georgia
in 1793 emphasized dual federalism by opining “the United States are
sovereign as to all the powers actually surrendered: each State in the
Union is sovereign as to all the powers reserved.”141
Based upon the evidence presented in this volume, how adequate are
the theories of dual and cooperative federalism in explaining nationalstate relations today? The theory of dual federalism is a simple one
which retains a degree of explanatory value since the national government and individual states each possess partial sovereignty; there are
limits to the scope of Congress’s preemption powers, and Congress
lacks the power to provide services, except the postal service, within
states other than on federal properties. The theory, however, suggests
there are fixed exclusive spheres of national and state powers, and fails to
explain national-state cooperation, coercive use of congressional powers,
or congressional devolution of a power to states.
The cooperative federalism theory also is a relatively simple one and,
in common with the dual federalism theory, accepts a division of national
and state powers. The former theory, however, has greater explanatory
value as many national-state relations, including ones structured by preemption statutes, are cooperative in nature and the theory more accurately
describes the day-to-day functioning of the federal system in terms of a
mutuality model. Daniel J. Elazar’s 1959 Ph.D. dissertation at the
University of Chicago was a groundbreaking theoretical one demonstrating relations between the national government and the states had been
cooperative from the early decades of the nineteenth century to 1913.142
This theory nevertheless does not explain the structuring of national-state
relations by the coercive use of plenary and partial preemption statutes
(including mandates and restraints), crossover sanctions, and tax sanctions,
or occasional congressional devolution of legislative powers to states.
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A need exists for a more general theory of U.S. federalism that
explains the continuous readjustment of the respective regulatory competences of Congress and the states, and encompasses dual, cooperative,
coercive, and devolution postulates explaining the ever-changing nature
of the system. Chapter 1 notes the framers of the U.S. Constitution produced a lithe and flexible document capable of responding to dramatically different conditions as they arise in the future without the need for
constitutional amendments under most circumstances. Procrustean discrete division of powers was avoided by the constitutional grant of
powers, including the necessary and proper clause, in general terms reinforced by the supremacy of the laws clause, allowing Congress at any
time to remove completely or partially regulatory powers from states
and their political subdivisions. The fact Congress used its latent powers
of complete and partial preemption on a limited basis until the mid1960s should not blind the reader to the fact these powers potentially
were exercisable during an earlier period. Politically, Congress probably
would have been unable to exercise its powers of complete supersession
of state laws in certain regulatory fields if external conditions had been
otherwise. The Cold War facilitated and almost mandated Congress’s
complete preemption of the power to regulate ionizing radiation.
Changing national-state relations can be explained primarily in terms
of the three roles played by Congress: facilitator, inhibitor, and initiator.
The first and third roles may be played simultaneously. Congress is a
facilitator when it provides to states and their political subdivisions direct
and indirect financial assistance—exemption of municipal bond interest
from national income taxation, grants-in-aid, insurance, loans and loan
guarantees, tax deductions, and tax credits—and technical assistance and
training to promote subnational governmental regulation and service provision in accordance with national standards.
Congress plays an inhibiting role when it (1) enacts complete preemption statutes nullifying state regulatory laws and implementing
administrative rules, and prohibiting future enactment of such laws and
state promulgation of such rules, and (2) forbids subnational governments to initiate a specified action, such as dumping sewage sludge in an
ocean. Similarly, Congress inhibits state freedom to act by enacting partial preemption statutes either removing all state regulatory authority
over a segment of a regulatory field or by establishing minimum national
regulatory standards.
Congress’s initiator role is a leadership one and involves enactment
(1) of minimum national regulatory standards to provide a framework
for new regulatory programs involving a partnership between the
national and state governments, and (2) conditional grants-in-aid and
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crossover sanction statutes to persuade states to adopt national regulatory policies and/or to provide services meeting national standards.
Critics charge the minimum standards approach involves commandeering of the states’ resources by Congress, but such charges are overly simplistic as states often wish to initiate action but fear stringent regulation
of industrial polluters, for example, will give the state an antibusiness
image hindering industrial recruitment efforts and also drive firms from
the state. National minimum standards prevent polluters from escaping
from regulation while allowing individual states to determine the need
for higher standards.
The emphasis placed by Congress on each of these roles at any
one time affects the reliance we can place on the theory of cooperative federalism as an adequate explanation of the functioning of the
federal system.
The widespread and increasing use by Congress of its preemption
powers during the past four decades has led to a paradox; that is, total
power exercised by states has increased due primarily to congressional
statutes establishing minimum regulatory standards and authorizing federal departments and agencies to delegate regulatory primacy to states in
various fields provided the concerned states submit a plan with standards
meeting or exceeding the national ones and adequate enforcement equipment and personnel. Regulatory primacy may be viewed as an alternative to federal regulation in several fields. Crossover and tax sanctions
also have encouraged states to enact statutes. In effect, states have lost
their right not to exercise certain reserved powers.
The federal system has evolved from one exhibiting primarily dual
federalism features, when contacts between the national government and
states were limited and generally symbiotic in nature, to a system
exhibiting a number of characteristics of a unitary system. Congress currently acts as a central legislative body exercising nearly plenary powers
in several traditional areas of state regulatory responsibility. The era of
cooperative federalism was a transitional phase between an essentially
dual federalism phase and the current more coercive phase which retains
cooperative features. Congress’s facilitating role comports with Elazar’s
conception of cooperative federalism, as do minimum standards preemption statutes and a few complete preemption statutes. The coercive use of
congressional regulatory powers is at odds with the theory of cooperative federalism. Elazar wrote to the author in 1992 that “[y]our addition
of federal mandates and preemption to the older theories of dual and
cooperative federalism is quite helpful.”143
A general theory of U.S. federalism of necessity incorporates a relatively large number of postulates, listed below, to have full explanatory
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value, compared to the small number of postulates incorporated into
each of the other two theories:
1. Congress possesses enumerated powers supplemented by
implied powers, and states possess residual powers.
2. Congress occasionally devolves one of its legislative
powers to states.
3. Relations between Congress and individual states are
asymmetrical.
4. Congress uses conditional grants-in-aid and national technical assistance to obtain subnational governmental cooperation.
5. Regulatory tension exists between states and Congress,
which encourages them to enact uniform laws and interstate compacts in a wide variety of regulatory areas.
6. Congress at its will removes state regulatory powers completely or partially in various fields.
7. Subnational governments employ the political process in
efforts to defeat preemption bills, except requested ones,
and to reverse rulings of United States courts holding a
congressional statute lacking an explicit preemption statement to be preemptive.
8. Congress enacts minimum standards preemption statutes
and encourages states to assume regulatory primacy and to
employ regulatory powers more fully.
9. Congress imposes mandates and restraints on subnational
governments and on occasion responds affirmatively to
subnational governmental requests for relief from burdensome mandates and restraints.
These postulates are in need of further testing to determine whether
they are universally valid, but nevertheless can serve as the basis of a
more general non-equilibrium theory of federalism. This theory reflects
the fluid economic and societal changes that generate pressures of varying intensities for readjustment of the respective regulatory competences
of the three planes of government with the result the system is in a perpetual state of locomotion describable as kaleidoscopic rather than linear
in nature. With respect to the first postulate, the asymmetrical nationalstate relationship is affected by many factors, including the amount of
nationally owned land, presence of Indian reservations and large national
government facilities, wealth of the state, political influence of a state’s
congressional delegation, extent of discretionary authority of regional
offices of national regulatory departments and agencies, willingness of
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individual states to apply for and accept regulatory primacy, return of
regulatory primacy to a national department, and other factors.
It should be noted a still broader theory of U.S. federalism would
include competitive, cooperative, and conflictive postulates relating to
interstate relations.

Concluding Comments
The evidence presented in this volume reveals a major transformation of
a fundamental nature has occurred in the federal system, yet does not
support the critics’ conclusion the system is being converted into a unitary one. The system approximates a mutuality model emphasizing
interplane interdependence, with the federal government and states each
relying on the other for the performance of certain functions such as
standard setting, enforcement, financial assistance, and technical assistance. Minimum standards preemption, in particular, helps to retain the
diffusion of political power to a large extent, thereby preventing overcentralization of political power flowing from complete congressional
preemption of state regulatory powers.
No attempt was made to evaluate fully each type of preemption
statute. The evidence presented, however, reveals certain types are more
respectful of federalist principles by preserving basic state regulatory
responsibilities. We do not know whether states have lost part of their
ability to respond in innovative ways to solve problems in completely
and partially preempted areas, but there is abundant evidence states continue to innovate and the federal government is a follower. For example,
the Do-Not-Call Implementation Act of 2003, based upon earlier state
do-not-call telephone registries, authorizes the Federal Trade
Commission to establish and enforce a similar registry.144 Subsequently,
the New York state legislature enacted a statute merging its do-not-call
registry with the federal one.145
The growing power of a number of economic special interest
groups is reflected in the enactment of preemption statutes removing
regulatory decision-making authority completely or partially from state
capitols to the national arena in Washington, D.C. Chapters 4 and 5
document the variety and complexity of congressional preemption
statutes and their effect in reducing citizen understanding of the overall
governance system and ability to control congressional policymaking,
thereby raising questions relative to the effectiveness of electoral control, which is a basic tenet of democratic theory. It is apparent the average citizen today is unable to determine which plane of government is
responsible for many regulatory functions or whether the federal gov-
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ernment and the state government share such responsibility. In particular, does the price paid for congressional preemption statutes include a
partial loss of governmental accountability and responsibility in most
regulatory fields to the voters? There is no national initiative, protest
referendum, or recall, in contrast to twenty-four states with the initiative, twenty-four states with the protest referendum, and eighteen states
with the recall.146
One of the most interesting features of the increased use of
Congress’s preemption powers is the nearly simultaneous occurrence of
the nearly complete deregulation of the banking, communications, and
transportation industries since 1978 and increasing regulation of subnational governments as polities.
The Constitution’s drafters sought “a more perfect union” of states
by authorizing unifying actions as conditions changed and a consensus
developed in Congress for an enlarged national governance role, thereby
producing such a union. The national government currently administers
directly few programs it did not administer prior to the mid-1960s, but
plays an enlarged role in state-administered programs primarily designed
to reduce negative externalities.
Congress tends to enact restructuring policies in a conceptual
vacuum as ad hoc responses to individual problems and the policies collectively have resulted in a comprehensive and unplanned restructuring
of national-state relations. Henry M. Hart, Jr., concluded in 1954, with
respect to national-state relations, “the opportunity for long-range and
systematic thinking lies with the courts and the legal profession, with
such help as political science can muster.”147 Congress’s failure to understand the impact of preemption statutes on state and local governments
is due in part to the fact that an increasing number of its members lack
previous state and/or local government experience and to the growing
influence of interest groups which contribute funds to congressional
election campaigns. This failure is illustrated by the comments of Mayor
Edward I. Koch of New York City:
As a member of Congress I voted for many of the laws, . . . and did so
with every confidence that we were enacting sensible permanent solutions to critical problems. It took a plunge into the Mayor’s job to drive
home how misguided my congressional outlook had been. The bills I
voted for in Washington came to the floor in a form that compelled
approval. After all, who can vote against clean air and water, or better
access and education for the handicapped. But as I look back it is hard to
believe I could have been taken in by the simplicity of what the
Congress was doing and by the flimsy empirical support—often no more
than a carefully orchestrated hearing record of a single consultant’s
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report—offered to persuade the members that the proposed solution
could work throughout the country.148

Prior to enacting a preemption bill, Congress should examine the
broader federalism implications of the bill to ensure it achieves national
goals without unnecessarily removing powers from states and their
political subdivisions. To the extent practicable, preference should be
given to innovative statutes capable of solving national problems while
preserving to the maximum extent the regulatory authority of states,
thereby allowing them to respond to local conditions and to serve as laboratories of democracy. In particular, Congress should (1) offer incentives to state legislatures to enact harmonious parallel regulatory statutes,
including ones drafted by the National Conference of Commissioners
on Uniform State Laws, and to enter into interstate regulatory compacts;
(2) enact regulatory statutes containing a provision for a state legislature
to opt-out of the statutes where feasible; and (3) rely more heavily upon
minimum standards preemption statutes.149
The above congressional actions will help to reinvigorate the federal
system, prevent additional centralization of regulatory powers in
Washington, D.C., and enable citizens to play a fuller role in the development and monitoring of regulatory policies. Congress should note
Article I-9 of the draft constitution for the European Union includes
subsidiarity as a fundamental principle, holding “in areas which do not
fall within its exclusive competence the Union shall act only if and insofar as the objectives of the intended action cannot be sufficiently
achieved by the Member States, either at central level or at regional and
local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.”
In sum, several original features of the federal system remain in
place with states, as residuary sovereigns, playing key roles in an
extremely complex and changing governance system as Congress displaces completely or partially states’ regulatory powers. Congress has
become a unitary government in regulatory fields where it has exercised
its power of complete supersession of state authority and finances its
policies in several other fields in part by imposing burdensome mandates
and restraints on subnational governments. Abundant evidence—in the
form of technological developments, increasing globalization of the
economy, international trade treaties, and interest group lobbying—
indicates Congress will play an increasingly dominant role in domestic
governance by enactment of preemption statutes in the fields of banking,
communications, financial services, and taxation.
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