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Preface

The idea for this book started with a conversation I had with a former student
during the height of the effort to recall former Californian governor Gray
Davis. During the spirited conversation, the student made a passionate defense
in favor of recalling Davis and argued that the effort was “democracy in action,”
to which I blurted out, “It may be democracy, but it is dumb democracy!”
Normally I would not be this direct with a student, but I was close with this
particular student as I had him in several of my classes; I served as his thesis
advisor, and we presented a paper together at a political science conference.

While we ultimately agreed to disagree, immediately after that conversation
I began thinking about the many aspects of American electoral democracy that
I considered to be “dumb”—some of which I had studied, such as nonpartisan
elections and judicial elections, and some of which I had not, but always
believed to be questionable, like the initiative process and the number of
elected officials in the United States. I decided to write a book that would
argue against many of these paradigms and the idea that “more democracy is
always best.” As I started thinking through the project further, however, I
wanted to make sure I didn’t take a tone that was too flip—it could easily
sound more like something that Ann Coulter or Al Franken would write, and
that was certainly something that I did not want (although at least Franken is
funny). And, to be honest, arguing that many of these practices and institu-
tions were “dumb democracy” was not fair. The more research I completed,
the more I realized that there are persuasive arguments supporting the status
quo. While I ultimately may not agree with these arguments, they are far from
“dumb.”

Furthermore, revising the “dumb democracy” angle allowed me to write a
more comprehensive book, permitting the inclusion of more than just demo-
cratic ideas that I questioned. This approach to writing the book naturally
encouraged discussion of a wide array of subjects, some of which I supported,
some of which I opposed, and some of which I either did not have a strong
opinion on or on which I simply could not make up my mind. In other words,
it allowed me to think about what a “model” electoral democracy should look
like.



The reader should be forewarned. While I hope I have provided balanced
coverage of the subjects that comprise this book, my point of view is clear.
Certainly not everyone will agree with all arguments in the book; many will no
doubt disagree with me entirely, and others will likely have strong opinions
about topics that I do not. Some readers may support my position, but for
different reasons than I advocate. What I hope emerges from this book is a
dialogue about American electoral democracy. While I would like to persuade
some of my skeptics, the more important goal is to get people to critically
assess what it means to be democratic and how democratic the United States
really is; hence the title Rethinking American Electoral Democracy. We are
fortunate enough to be active participants in this wonderful democratic
experiment. Unfortunately, few of us stop to wonder how well the experiment
actually works. One of the basic but underappreciated features of a system like
that of the United States is it is open to change. Few, if any, of the specific
practices should mindlessly be continued if another practice can better serve
the purposes of a democracy.
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Creating a model electoral
democracy

At the beginning of every semester of my “Introduction to American Govern-
ment” course, I can be sure that the class will be comprised of students who
have a wide range of interests and views. Unfortunately, there will always be
some students who have no interest in American government and are taking
the class to fulfill a core requirement. There are many students who are curious
but skeptical about the American government. Often cynical, they think politi-
cians are corrupt and elites dominate election outcomes and the formation of
public policy. In their eyes, their voices will never be heard. And, certainly
included as well are a few idealists who believe that they can make a difference
and that their involvement is essential to the functioning of a healthy America.
While these students have different points of view regarding their interest in
politics and their attitudes towards government, one belief unites almost all of
them: the belief that democracy is a good thing, that people’s voices should be
heard, and that any attempt to limit democracy is bad. However, democracy is
a complex concept and, while the students know they like democracy, when
confronted with questions about what a model electoral democracy should
look like, differences in opinion quickly emerge.

My students are no different than the country as a whole. Most Americans
with rudimentary knowledge of government are adamant proponents of demo-
cracy; they believe that people should have control over their elected officials
and be able to vote them out of office if the politicians fail to follow the popular
will. But again, divisions develop when we move from an abstract concept of
democracy to a more specific debate about what the rules and institutions of a
well-functioning electoral democracy should be.

Let us assume that the students and most Americans are correct: democracy
is a good thing. If we can agree on that, then the questions become how much
and what kind of democracy should we have? Here is where differences in
opinion become apparent. As political scientist Elisabeth Gerber writes, “All
democracies face a fundamental problem in deciding how much political parti-
cipation to allow and by whom.”1 Most Americans would likely agree that a
direct democracy in which citizens are responsible for voting on all federal,
state, and local policy is unworkable. But what about a limited direct democracy
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where citizens have the ability to vote on certain state or local issues? In a
representative democracy it is obvious that we must elect some government
officials, but specifically who? We must have some rules regarding who is eli-
gible to vote, but what should those rules be and how difficult (or easy) should
it be for eligible voters to cast ballots?

Other questions emerge as well. It seems relatively uncontroversial that
everyone’s vote should count equally, but how do we guarantee that and what
trade-offs have to be made? What is the fairest way to best reflect the wishes of
the people in primaries and general elections? Do we necessarily want competi-
tive elections, and, if so, what is the best way to promote them? Would more
or less money in the system be the answer? Who should appear on the ballot
and how easy should it be for them to get on it? What mechanisms should be
used to tally votes? The list of questions is nearly endless.

The goal of this book is to answer the question—If democracy, then what
kind? The United States is the oldest, most established democracy in the world.
Unlike emerging democracies, our Constitution is firmly embedded. We do
not have to be concerned with creating the appropriate institutions to promote
democracy; they have been in place for more than 200 years. Our challenge
then is not to develop an electoral democracy from scratch, but instead, as
prominent democratic theorist Robert Dahl writes, “to perfect and deepen
[American] democracy.”2

In this brief introductory chapter I discuss the criteria that drive the argu-
ments for specific conditions of a model electoral democracy and provide an
overview of the chapters to come.

Criteria for a model electoral democracy

In his often-cited book, On Democracy, Dahl argues that democracy refers to
both an ideal, which is probably unattainable, and an actuality. “In every
democratic country a substantial gap exists between actual and ideal demo-
cracy,” Dahl writes. “That gap offers us a challenge: can we find ways to make
‘democratic’ countries more democratic?”3 Contrary to the common percep-
tion, however, making a country more democratic does not necessarily require
more democracy. Indeed, as argued at several points in this book, “demo-
cratic” reforms enacted for the sake of creating more “democracy” are not
always positive, and in fact can have negative effects, often making the country
less democratic in the process. The solution isn’t always more democracy . . .
it’s better, smarter democracy.

What is needed for that “better, smarter democracy?” The answer surely
depends on an individual’s values. “When we try to decide what political
institutions democracy actually requires, we rely . . . on evidence and empirical
judgments,” Dahl continues. “Yet . . . what matters to us depends in part on
our previous judgments about the meaning and value of democracy. Indeed,
the reason we may be concerned with the shape of political institutions in the
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actual world is that the values of democracy and its criteria are important
to us.”4

There are several criteria that are needed for an ideal electoral democracy.
Citizens must have the ability to speak freely, to criticize (or even support)
those who are currently in office and those who are trying to get there. While it
is impossible for every voice to be heard equally, we must make sure that
certain voices do not dominate the discussion. Additionally, the people must
believe that the institutions and rules of a democracy are legitimate. While
these criteria are all important, throughout this book I focus extensively on
four criteria for a model democracy in particular, all of which revolve around
the concept of “free and fair elections.”

One person, one vote

No criterion is more vital than the fact that people “should have equal and
effective opportunities to vote.”5 It is imperative that different segments in
society—the wealthy and the poor, the educated and uneducated, whites and
racial or ethnic minorities—all have the same opportunity to vote and that
barriers are not put in place to benefit one group at the expense of another.
Along the same lines, a central component of a model electoral democracy is
the idea of “one person, one vote.” Each eligible voter in a democracy must
have her vote counted the same as everyone else, regardless of an individual’s
personal characteristics. All votes must not only count equally, but have the
same probability of being counted as well. Moreover, the concept of “one
person, one vote” applies not just to voting, but also to representation. In a
system of government that includes a House of Representatives where seats are
allocated based on population, it is essential that people receive equal repre-
sentation. In other words, a system in which District A has 100 residents and
District B from the same state has only 10 residents is flawed because the voices
of residents in District B carry more weight than those in District A.

The potential for competitive elections

“ ‘A competitive struggle for the people’s vote’ is for many political scientists
and political theorists the very definition of democracy,” writes political theor-
ist Dennis Thompson.6 I concur. A model electoral democracy must have at
least some competitive elections whose outcomes are in doubt before election
day. Why? From a rational choice perspective, greater electoral competition
should lead to higher voter turnout, which will contribute to the legitimacy of
government.7 According to rational choice theorists, citizens decide to vote by
subconsciously computing the following equation, known as the “Calculus of
Voting:”

R = PB + D − C
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R equals the reward a person obtains from voting. If R is positive, then the
person casts a ballot; if R is negative, then the person abstains. P equals the
probability that the person’s vote will determine the outcome of the election;
B is the benefits a person obtains from having one candidate elected over
another; D is often known as the “citizen duty term,”8 and reflects the value
that one places on voting as a duty of a citizen; C is the costs of voting, whether
they be the informational costs of researching a person’s vote or the time costs
required to actually cast a vote (that is, register, wait in line at the polls).

Studies find empirical support for the Calculus of Voting. When elections
are close, the outcome of the election may be in doubt, leading more people to
cast their ballots.9 Competitive elections produce greater media coverage and
more efforts at voter mobilization, which provide citizens with additional
information on which to cast their votes and hence lessen the costs of voting.10

Furthermore, competitive elections provide the greatest opportunity for cit-
izens to influence the outcome of an election, which means that turnout will
be higher.11 As important, competitive elections are more likely to produce
moderate candidates;12 this limits polarization in government creating greater
opportunities for compromise and making policy more reflective of public
opinion. It promotes ethics in government because politicians who are corrupt
are more likely to be removed from office or avoid corrupt practices in the first
place. In other words, competitive elections promote government account-
ability and responsiveness.13 Because of the enormous advantages that incum-
bents have we must look for ways to level the playing field and make elections
fairer, which, in turn, will make them more competitive.

This is not to say that every election needs to be competitive. Indeed, as I
argue later in the book, too much competition can have negative outcomes.
But, the potential for competitive elections must exist to provide citizens
with greater choice and to promote accountability. What do I mean by the
potential for competitive elections? As one example, the cards should not be
stacked against challengers who cannot compete with an incumbent’s fundrais-
ing prowess. Incumbents must fear the possibility that a strong candidate
could challenge and possibly defeat them.

Transparency

Voting should be private; other aspects of elections should not. Whether it is
the selection of a party’s candidate, the counting of votes, the drawing of
congressional districts, or the contributions of individuals and organizations to
candidates and political parties, citizens should be able to view the process.
“When the requirement for transparency is violated,” write political scientists
R. Michael Alvarez and Thad Hall, “the fundamental tenets of democracy are
violated.”14
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Rules that are not burdensome

The previous three criteria are generally not controversial, although how one
achieves those goals certainly can be. There is likely to be significant debate
over whether this last criterion is essential—or even ideal—in a model demo-
cracy. In the eyes of many people, a model citizen should regularly participate
in and deliberate about elections. Participation in elections is important, but
the requirements for participation should not be overly onerous and—while
some will disagree—I argue that they are.

Referring back to the Calculus of Voting equation, the costs of voting in US
elections can be excessive. Americans are required to go to the polls more
often to vote for more offices than citizens in any other country in the world.
Unnecessary barriers to voting are often placed in front of many citizens. In
the majority of elections, citizens are not provided with important, reliable
cues on the ballot that will help them determine their votes efficiently. We are
faced with what seems to be never-ending campaigns where voters elect a candi-
date and then are almost immediately bombarded with campaign literature,
television advertisements, and contribution requests for the next election. All
of these occurrences lead citizens to become fatigued with elections, some-
thing that a system of government in which “the people rule” cannot afford.

This does not imply that the American public is not capable of making
informed decisions. In this book I argue that we need to vote less, not because
we are incapable, but because we are overwhelmed. I advocate a less burden-
some democracy; not a simplistic democracy, but one in which Americans can
more easily participate. Voting is important, but to expect Americans to be
informed, even somewhat so, on all the issues we may vote on or offices we
may vote for is unrealistic and, as I will argue, unnecessary.

A few comments

Before turning to the substantive chapters, it is important for me to make a few
comments about what is, and is not, to come. First, writing a book such as this
one means that inevitably some important topics will have to be left out.
Including every possible aspect of the rules and institutions of US electoral
democracy would require a far longer book than I have the right to ask my
readers to read. For example, questions such as whether felons, those with
mental disabilities, or noncitizens should be able to vote will have to be left for
another forum.

Along the same lines, in each chapter a concise and, I hope, persuasive case is
made, but, due to space limitations, only the main issues within each subject
can be covered. Indeed, each of the topics covered here could be the subject
of another book (and most have). Each chapter provides readers with the
significant background on these issues and gives them enough information to
establish opinions of their own on these topics.
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Also, debates about the appropriate rules and institutions of a sound elec-
toral democracy are frequently clouded by partisan politics. Certainly there are
ideological divisions that separate the parties regarding the best electoral
reform. For example, Democrats and Republicans are likely to have different
beliefs regarding the role of government in financing elections because of their
competing views of government. However, too often, Democrats argue in
favor of what will most benefit the Democratic party and vice versa with
Republicans and the Republican party. Unfortunately, this trend is under-
standable, given that politics is about power and the easiest way to get power
and control the issue agenda is by winning elections. Certainly, then, partisans
are going to want to shape the rules and institutions of electoral democracy in
ways that make it most likely that their parties’ candidates win elections. But
partisan arguments can be problematic when thinking about electoral reform.
Too often we become obsessed with protecting the party and not implement-
ing reforms that would be fairest for the country. I have tried to be nonparti-
san when making my case—and, fortunately, as a moderate partisan, this was
not too difficult to do. When reading the book, I hope that you will do the
same.

Overview of the book

The book is comprised of three parts. Part I is devoted to rethinking the costs
of voting. It is here where the strongest argument is made that the rules of
voting are too onerous. Observed in Chapter 2 are some of the reasons that
influence turnout, including the fact that Americans must go to the polls
far more often than is needed, that election day is not a holiday or held on a
weekend, and that most states require residents to register to vote several
weeks in advance of the election. Chapter 3 focuses on the number of elected
officials for which Americans are asked to vote and examines one type of elec-
tion in particular: those for judges. There is no reason why citizens must vote
for so many offices. In particular, judicial elections are problematic because
they threaten judicial independence, something that is crucial to protecting
the rights of the minority. Chapter 4 looks at two types of direct democracy
that exist in some states: the initiative and the recall. While both may be the
purest examples of democracy, I argue that they should be used sparingly so as
to not tie the hands of elected officials when creating policy.

Part II covers the mechanics of voting. Discussed in Chapter 5 are the laws
required for a party’s candidate to be placed on the ballot as well as the format
of the actual ballot itself. The requirements for third-party or independent
candidates to get on the ballot should not be arduous so that citizens have an
adequate number of choices when deciding how to vote, and the actual ballot
should be as simple as possible so as to reduce the number of errors people
can make when voting. Chapter 6 examines the methods used for counting
votes. While no voting machine is perfect, optical scanner and electronic voting
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machines offer the best chance to limit voting errors in the future. Less impor-
tant is the machine that voters actually use, but that each voter in a state uses
the same machine and that government conducts regular audits of election
results.

Part III focuses on the rules of national elections. Chapter 7 questions the
redistricting process in place in the majority of states and argues that redistrict-
ing should be conducted by a nonpartisan state commission. Chapters 8 and 9
focus on presidential elections. Chapter 8 examines the increasingly contro-
versial presidential primary process, while Chapter 9 discusses the always con-
tentious Electoral College. In both cases, substantial reform is needed. The
current primary process should be eliminated in favor of a national primary,
while the Electoral College should be abolished in favor of a popular vote
election with an instant runoff. Chapter 10 looks at one of the most complex
aspects of electoral democracy: campaign finance. In order to promote more
competitive elections, we should consider lifting the restrictions on campaign
contributions. However, contributions by individuals and political organiza-
tions must be disclosed for transparency and to provide voters with important
information when deciding how to vote. Finally, Chapter 11 concludes with
a brief discussion of how the arguments made throughout the book are
consistent with the criteria listed for a model democracy in this chapter.
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Rethinking the costs
of voting

Part I





Factors that influence
voter turnout

One day, shortly after we had just voted in a November midterm election, my
wife was sorting the mail. She suddenly stopped when she came across her
sample ballot for that March’s primary in Los Angeles. She looked at me
incredulously, as though as a political scientist I was somehow responsible for
scheduling elections, and said, “This is ridiculous. Didn’t we just vote?”
Apparently most Angelenos felt like my wife did, because when the March
primaries to vote in certain districts for city council, board of education, and
community college seats came, less than 13 percent of the eligible electorate
voted. Slightly more than two months later, when voters were asked to go to
the polls yet again to vote in the runoff election, barely more than 9 percent
turned out to vote.

One of the most cherished rights we have as American citizens is the right to
vote. And, though many of us may not use that right often, we certainly have
plenty of opportunities to do so. Few countries in the world hold as many
elections as the United States. As political scientist Ivor Crewe notes, “The
average American is entitled to do far more electing—probably by a factor of
three or four—than the citizen of any other democracy.”1 In fact, the average
American is likely to be called to the polls more than twice a year, every year.2

The number of times Americans are asked to vote raises the costs of voting
discussed in Chapter 1. The more we are asked to vote means the more we
have to be informed and take the time to cast our votes. However, the number
of election days is not the only barrier to voting that Americans face: in all
states but one, citizens must register to vote, and in most cases must do so well
before election day; the times and days in which citizens are asked to vote may
make it difficult to do so; several states still have restrictive absentee voting laws
or do not allow residents to vote early. This chapter examines these barriers to
voting and argues that many of these barriers should be eliminated.

“Didn’t we just vote?”

The American electoral system is unique. We elect our president and lower
house more often than any country. That, in and of itself, is not a problem. A
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four-year term gives the president time to enact his agenda while still keeping
him accountable to the people. The House of Representatives was designed by
the framers of the Constitution to be the people’s “House.” Two-year terms,
while I’m sure annoying to members of the House who constantly have to run
for reelection, again promote accountability. But, as Crewe writes, the differ-
ences between the United States and other countries do not stop with more
frequent elections for president or the lower house. “No other country popu-
larly elects its state governors and town mayors; no other has as wide a variety
of nonrepresentative offices (judges, sheriffs, attorneys general, city treasurers,
and so on) subject to election. Only one other country (Switzerland) can
compete in the number and variety of local referendums” (emphasis in ori-
ginal).3 On top of that, few countries hold primaries to nominate party
candidates.4

This problem becomes further exacerbated when one considers that a solid
majority of municipal elections are held at different times than presidential
elections.5 As noted, in Los Angeles, voters are not only asked to vote in the
even-year primaries and general elections for federal and state offices, but odd-
year elections for local offices, such as mayor or city council. If no candidate
receives a majority of the vote in the first electoral round, then voters are asked
to go to the polls again to determine the runoff winner.

Los Angeles is not alone. Growing up in New Jersey, I had just assumed
that campaign season was all year long. I would see candidates’ political
signs on the neighbors’ front lawns. As soon as those came down, new signs
would be placed for a different office. New Jersey is one of the few states
(Kentucky, Louisiana, Mississippi and Virginia are the others) that elect its
governor in odd years. As a result, New Jerseyans are asked to vote for high-
profile races, both in a primary and general election, every three out of
four years. Because the primaries are held in June and the general election
in November, the following campaign starts almost immediately after the
previous election.

The number of election days in California and New Jersey pale in com-
parison to the state of Georgia. In 2004, for example, some Georgians had the
good fortune of going to the polls five times in one year, and, potentially,
could have voted a sixth time! Georgia held its presidential primary on March
2nd, which was on a different date than its general primary, July 20th, for
offices like the House of Representatives. Georgia law states that candidates
must receive a majority of the vote in the primary or they must face a runoff
election, which was August 10th. The general election, like in the rest of the
country, was held on November 2nd and a runoff election for several city
offices and a statewide appellate court seat was held on November 23rd. The
statewide turnout for the general election runoff was an astonishing 6 per-
cent.6 Georgia also had a special election scheduled for September 21st to fill
vacancies or for counties to hold referenda. It appears, however, that none
were scheduled.
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The problem with holding so many elections is that it leads to what some
scholars call “hyper-democracy;” voters become fatigued and information
costs increase greatly. Voting is not perceived as being special anymore.
Instead, voters are overwhelmed with election information. The constant
campaigning is likely to turn off people to the political process. As I have
mentioned, from a rational-choice perspective, potential voters measure the
benefits and costs of voting as well as the likelihood of their vote making a
difference. With so many elections, the costs of voting increase and, as a result,
voter turnout is likely to decline. In fact, several studies have attributed the low
turnout in the United States partially to the frequency of elections.7 To be fair,
consolidating elections would probably have a minimal effect on voter turnout
in November elections, which is the election the cited studies analyzed.

However, consolidating elections would have an enormous effect on voter
turnout in local elections.8 You certainly would not see roughly 10 percent of
the public voting for their city council as was the case in the previously men-
tioned Los Angeles election. Some may argue that the 2003 Los Angeles
municipal election is an outlier, and that voter turnout is really much greater in
other local elections. Although turnout is higher in some cases, it usually
remains quite low. In a study of turnout in Californian municipal elections,
political scientists Zoltan Hajnal and Paul Lewis find that the mean turnout for
eligible voters in city council elections is only 32 percent.9 In many cases,
turnout consistently falls below 10 percent of the voting-age population.10

According to political scientist Louis DeSipio, turnout in local elections is no
more than 10 to 20 percent of eligible voters.11 Even statewide elections suffer
from extremely low voter turnout. Jack Doppelt and Ellen Shearer note that
the combined turnout for two statewide 1998 Texas primaries (a regular one
and a runoff) was 14 percent of registered voters.12

It is tough to argue that democracy is functioning well when turnout is so
low in so many different elections. While I have never been a proponent of
increasing turnout for the sake of increasing turnout, we do run the risk of
becoming an elite democracy in which only a small number of citizens partici-
pate regularly. Some people might charge that as long as everyone is eligible to
vote, there is not a problem. No one is keeping citizens from voting and if only
10 percent of the public care enough to vote, then so be it. My students often
make this argument, to which I respond that I should hold the review session
for the midterm at 6:00 a.m. Tuesday and change my offices hours to Saturday
and Sunday mornings from 7:00 till 8:00 a.m. All can come, but it is likely that
even strong students who normally take advantage of review sessions or office
hours will not attend. Due to this inconvenient scheduling, good students
are disadvantaged. Similarly, good citizens are disadvantaged when so many
elections are scheduled.

To make matters worse, turnout in these inconveniently scheduled elections
is highly skewed. Studies find consistently that the costs of voting are greater
for the poor or less educated.13 Little information is usually accessible in these
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races and they are often nonpartisan (see discussion in Chapter 5), creating a
huge information gap. Thus, we are electing officials based on what a few
thousand (and in some cases less) citizens believe. Even many people who
normally participate, who regularly vote in presidential elections or midterm
elections, may find the number of elections overwhelming and the lack of
information available daunting. “[A]t the local level where policies are most
likely to be implemented and where a majority of the nation’s civic leaders are
being elected,” write Hajnal and Lewis, “important public policy decisions are
being made without the input of the most affected residents.”14 And, while
empirical studies question whether higher voter turnout matters at a national
level,15 Hajnal and his colleague Jessica Trounstine find evidence that it does at
the local level.16

Even if the 10 percent turnout was reflective of the general population and
voting was not so taxing, there are other reasons to oppose holding so many
election days. Conducting elections is expensive. For instance, Fulton County,
GA, in which the city of Atlanta lies, spends roughly $2 million per election,
and Fulton County is only one of 158 counties within Georgia, although it is
the largest. This is significant money that is being spent, not once or twice,
but potentially six times in one year. On a smaller level, DeKalb County, IL
budgeted $455,600 for its 2006 elections, which comprised 17 percent of the
county’s general fund.17 Per capita, elections in DeKalb County are actually
more expensive than those in Fulton County.

However, consolidating elections is difficult because of federalism. The US
Constitution gives Congress the power to control the “Times, Places, and
Manner” of holding elections for Congress or the president, but it has no
power over state or local jurisdictions regarding when or how many state and
local elections are held. Some county and local governments are reluctant to
merge their election days with those for federal offices. If a presidential election
is held in conjunction with a mayoral election, for example, many voters may
go to the polls intent on voting for a presidential candidate and, at the same
time, vote for a mayoral candidate of the same party for no other reason than
partisanship. One could imagine an election in which the Democratic presi-
dential candidate excites and mobilizes party members who otherwise might
not vote. Those people who are mobilized might then vote for the Democratic
mayoral candidate simply because the person is a Democrat, not because of the
person’s qualifications or ideas. In other words, some fear that a Democratic
presidential candidate’s popular platform will influence the outcome of a local
election. Were the local election to be held on a different date, they feel that
the influence of national politics would be less strong.

It is possible that national trends could influence state or local races, but
empirical evidence indicates that, recently anyway, they have not. Presidential
coattails have basically disappeared in presidential elections.18 In 1992, the
Democratic party lost 10 seats in the House and had no gain in the Senate,
even with Bill Clinton’s convincing victory over George H.W. Bush. In 1996,
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Democrats gained a small increase in the number of representatives, but lost
two Senate seats. In 2000, George W. Bush’s razor-thin win did not bring with
it an increase in congressional seats. In fact, the Republicans lost two seats in
the lower chamber and four seats in the upper chamber. And, in 2004, while
Republicans picked up four seats each in the House and Senate, gains in the
House could be attributed largely to a controversial redistricting plan in Texas
designed to weaken several incumbent Democrats. Certainly, congressional
races are not the same as local races and unfortunately little empirical research
has examined the effects of presidential coattails on local elections, but it is not
unreasonable to think that the effects of national elections on local races might
not be as pronounced as people believe.

Another concern of state and local election officials is that, by consolidating
elections, voters will be less informed about state and local elections; they will
not cast thoughtful votes. If state and local elections are held separately from
national elections, opponents of consolidating elections argue, only those citi-
zens who care enough to inform themselves will vote. Those who can’t be
bothered will stay home. If local elections were held at the same time as presi-
dential elections, then many uninformed voters about local elections would be
mobilized and, once at the polls, may vote in the local elections just for the
sake of voting. Opponents also argue that consolidating municipal elections
with federal and state elections will create a long, confusing ballot. Yet, some
empirical evidence indicates that voters pick and choose which offices they vote
for, based on the information they have regarding the office.19 Voting tenden-
cies are such that people often refrain from voting when they are not familiar
with the candidates running for a particular office. According to this data, the
idea that voters will jump on the party bandwagon and vote for all the candi-
dates belonging to one party is certainly not a guarantee. As likely is that voters
simply will not vote for elections they know nothing about.

Moreover, while in a democracy the quality of a person’s vote is always a
concern, separating state and local elections from federal elections is not a
guarantee of smart voting; and it is not a reason to purposely lessen voter
turnout. First, as argued in the next few chapters, the number of offices for
which we vote should be reduced drastically, initiatives should be restricted,
and nonpartisan elections should be eliminated. All of these actions would
lessen the costs of voting immensely, allowing citizens to focus more energy
on local elections, even when they are held in conjunction with state and
federal elections. Second, as Hajnal and Lewis assert, the concern about voter
attentiveness and knowledge is a strong argument “for civic education, voter
outreach campaigns, higher quality media coverage of local races, and inten-
sive campaigning by candidates for mayor and council. They are . . . not good
arguments for scheduling local elections so as to knowingly reduce public
participation.”20

While a discussion of the quality of election news coverage would fill an
entire book and is not the focus here, local newspapers and news stations could
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do more to cover local races. The trend away from locally owned television and
radio stations is a concern because coverage of local races may become even
sparser.21 Nevertheless, the media needs to focus on municipal elections more
than it currently does. Often around the Superbowl, World Series, or NCAA
basketball tournament, newspapers create a section devoted to coverage of
that event. This same thing could be done for elections. Citizens would then
have a convenient place to turn for election coverage. The section need not
focus just on federal or state elections, although those elections would still
likely command the most coverage, but could also include regular commen-
tary on elections for mayor, city council, and school board. As it stands, the
coverage of most nonpresidential races is extremely sparse. The news media
has an obligation to inform the public about contested races, and is failing to
do so. Fortunately, with the rise of the Internet, the media’s limited coverage
of local politics becomes less of a concern because voters now have access to
more information than ever before online.

Though it is unlikely that all localities will combine their elections with those
for federal and state offices, at least one study uncovers a trend in a positive
direction. In a survey of Californian county clerks, Hajnal and Lewis find that
more than 40 percent of the cities have changed the timing of municipal
elections recently “with the vast majority of those switching from stand-alone
elections to elections concurrent with statewide contests.”22 This is a step in
the right direction and hopefully one that other localities will follow.

Other barriers to voting

It is not just the number of times people are asked to vote that makes American
elections different from most other countries’ elections, but the fact that other
institutional obstacles to voting exist in the United States that do not in many
other countries. Now, let’s turn to a discussion of each of these barriers.

Voter registration and election day registration

One voting requirement that separates the United States from most other
countries is that, in all states but North Dakota, citizens must register to vote.
The registration requirement makes voting a two-step process: citizens must
first register before they can vote. Opponents of voter registration argue that it
lessens turnout because the costs of voting increase.23 For example, G. Bingham
Powell finds that automatic registration would increase voter turnout in the
United States by 14 percentage points.24 As Steven J. Rosenstone and Raymond
E. Wolfinger note, “Registration is often more difficult than voting. It may
require a longer journey, at a less convenient hour, to complete a more com-
plicated procedure—and at a time when interest in the campaigns is far from
its peak.”25

Although registration requirements have generally been left for the states to
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decide, in 1993, President Bill Clinton signed the National Voter Registration
Act (NVRA) into law. Among other things, this act, also known as the Motor
Voter Law, was designed to make it easier for people to register by allowing
them to do so at various government offices including the Department of
Motor Vehicles. While roughly 22 million people have registered to vote under
NVRA, the success of the legislation is not clear.26 In 1996—the first presiden-
tial election since the implementation of the law—voter turnout was the lowest
it had been since 1924.27 Turnout rates in midterm and presidential elections
since 1996 have not risen significantly.

Another registration modification that reformers have pushed to increase
turnout is election-day registration (EDR), also known as same-day voter
registration. Under EDR, potential voters must still register, but they can do
so on the day of the election. Eight states, including Idaho, Maine, Minnesota,
Montana, New Hampshire, Wisconsin, Wyoming, and most recently, in 2007,
Iowa, allow same-day voter registration. The remaining states all have registra-
tion closing dates of several days before the election up until 30 days before the
election.

One result of EDR that seems clear is that voter turnout is higher in states
that allow for same-day registration than in states that do not. According to
Demos, an advocacy organization that strongly supports EDR, the national
voter turnout average for EDR states in 2004 was 75.1 percent compared to
only 63.2 percent for non-EDR states. The same trend held in 2000. These are
admittedly simplistic analyses; after all, they do not allow for a wide array of
factors that influence voter turnout. However, numerous multivariate analyses
of EDR and voter turnout indicate that same-day registration can increase
turnout rates anywhere from roughly 3 to 10 percent.28

There are a few reasons why same-day registration leads to higher voter
turnout. First, as the election draws nearer, interest in the election rises.
Political scientist Thomas Patterson, an advocate of EDR, finds that people
increasingly think about and discuss the election as election day gets closer.29

In other words, by the time people are paying attention to the races, the
deadline to register may have already passed.

Second, EDR makes it easier for various groups of people, including the
young and those who regularly move, to vote. According to one analysis, voter
turnout rates of 18–24-year olds who lived in EDR states was 18 percentage
points higher than their counterparts in non-EDR states.30 Younger people
generally do not have the history of voting that older people do and may not
follow the campaign season until near the end. Those who go away to college
also may decide that they want to register to vote in their college town, but fail
to do so before the registration deadline. Same-day registration helps those
who have recently moved as well. For example, roughly 40 million people
moved between 2002 and 2003.31 These people tend to be young, nonwhite,
and poor—groups that are already less likely to be registered.32 With the excep-
tion of a few people that may have moved but remained in their original
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precinct, everyone else must reregister. If the move occurred close to the
registration deadline, people may forget to register because of the chaos of the
move and some may have actually moved after the registration deadline. This is
a mistake that I almost made. When I moved to Illinois a few years ago, being a
good political scientist, I immediately registered to vote. A few months later
we moved into our new house, in a different city from where we were tempor-
arily staying and where I was registered. Being a bad political scientist, I forgot
to reregister right away. Fortunately, I remembered to do so the day before the
registration deadline.

Few people, even opponents of EDR, question whether voter turnout
increases when same-day registration is allowed, although there is disagreement
over how large the effects will be. The debate is not over whether turnout
increases, the debate is over at what costs. Critics of EDR assert that it increases
voter fraud and is expensive, and that people should not be able to vote at the
last minute when they have thought little about the election.

One of the most outspoken opponents of EDR is journalist John Fund. In
his book, Stealing Elections: How Voter Fraud Threatens Our Democracy, Fund
contends that same-day registration is an awful idea because it opens up the
possibility for all sorts of voting irregularities. He notes, for example, that the
US Postal Service returned roughly 3,500 election day registration confirm-
ations as undeliverable; in other words, a significant number of people cast
ballots on election day in precincts in which they did not live.33

We must consider the possibility that EDR could lead to more voter fraud,
but the concern over voter fraud is exaggerated. With proper identification
requirements and access to computerized records, voter fraud is far less likely
to occur and certainly not likely to be rampant. People who register on elec-
tion day should be required to show proof of residence like a recent utility
bill, credit card bill, or closing or leasing documents.34 For example, New
Hampshire requires its residents to complete an affidavit and show proof of
age and residency. These requirements work to eliminate the possibility that
people can “move into” an area for a day to vote, as Fund contends.

If EDR is implemented, then more hiring and training of poll workers will
be necessary. In fact, Montana Secretary of State Brad Johnson supports a bill
that would eliminate same-day voter registration in the state because the lines
to vote in some precincts in the 2006 midterm election were so long.35 The
hiring and training of more poll workers would no doubt lead to greater costs.
However, I am often amazed on what governments are and are not willing to
spend money. The costs would not be prohibitive; if they were, no state would
have EDR, and the benefits could be great.

The biggest concern that I have with same-day voter registration is that
people might decide to vote at the last minute, based on a thirty-second com-
mercial they saw on television or because their friends encouraged them at the
last minute to do so. I would like to think that people spend time weighing the
pros and cons of candidates and deliberate about the election with family,
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friends, and colleagues. In fact, in 2004, residents of California had the
opportunity to vote in favor of same-day voter registration. I was one of the
59 percent of people who voted against the measure and residents of Colorado
also voted down a similar initiative in the same year. At the time, I agreed
with Californian Governor Gray Davis, who felt that “voters who go to the
polls ought to have a minimum amount of information about what they
are voting on.”36 (Perhaps the larger concern I had was that the proposition
had no provision for separating the ballots of those who registered on election
day from those who did not, which would keep election officials from verifying
that the person registering on election day is indeed an eligible voter in the
precinct.)

After more reflection, though, I started to think that my argument was
flawed. To go back to Davis’ quote, there is nothing guaranteeing that people
who register early to vote have a minimum amount of information on what
they are voting. In fact, people often vote based on nothing more than a
candidate’s partisan affiliation, gender, race, or ethnicity, even when they have
not registered on election day.37 These cues are usually available to voters,
regardless of when they registered. Finally, telling someone what they should
or should not be basing their votes on is elitist. If people want to cast votes
based on one 30-second spot they saw before they left for work on election
day, then that is their right. This is no different than people who cast votes for
someone because the candidate is good looking or because they like the candi-
date’s name. People regularly cast votes based on nothing more than the
advice of family, friends, or colleagues. Why does it matter if my wife tells me
who to vote for 30 days before the election or on election day? In hindsight,
same-day registration is something that states should seriously consider. Evidence
indicates that it will increase turnout, especially among groups who are less apt
to vote, and the elections in states that have implemented it appear to function
well and certainly no worse than states that have not instituted the reform.

Liberalized absentee voting laws and early voting

The easing of voter registration laws is not the only proposal reformers advo-
cate to ease the burdens of voting. A great number of states are passing laws
that make it more convenient to vote absentee or allow you to vote in person
before election day. In 1978, California became the first state to make absen-
tee ballots available to any voter who requested one. Until that time, absentee
voters had to provide evidence that they would be unable to get to the polls on
election day (for example, because they were away at school, away on business,
disabled). Since California’s reform, 19 states have followed suit.38 In 2001,
California went one step further by allowing registered voters to permanently
request that absentee ballots be sent to their homes. Before, although voters
were not required to have an excuse for voting absentee, they still had to go
through the process of requesting an absentee ballot. In California and now
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Utah and Washington as well, that is no longer the case; when people initially
request an absentee ballot, they can also ask that one be sent permanently.

Similar to same-day voter registration, the goal of liberalizing absentee vot-
ing laws is to expand the electorate. Using California as an example again, it is
clear that more people are voting absentee. Figure 2.1 shows the percentage of
the electorate in California voting absentee in presidential elections covering
1980–2004.39 While slightly more than 5 percent of Californians cast their
ballots by absentee in 1980, that percentage grew steadily to close to 33 per-
cent in 2004. In the 2006 primary elections, this percentage reached almost 47
percent. It is not clear, however, that absentee voting is actually expanding the
electorate. As Figure 2.1 also illustrates, the percentage of eligible voters cast-
ing their ballots has not increased. The results in Figure 2.1 are similar to what
more rigorous studies of the influence of liberalized absentee voting laws find
regarding voter turnout. While liberalized absentee laws change the kinds of
people who vote absentee,40 they have a minimal effect at best in terms of
increasing voter turnout.41 There is some speculation that the lack of a signifi-
cant increase in voter turnout is because the costs associated with mobilization
make it more difficult for parties to muster voters over such a long period
of time.42

In addition to liberalized absentee laws, other states allow voters to cast
their ballots early in places such as clerks’ offices, libraries, or supermarkets.
Again, the goal here is to make voting more convenient by giving people more
opportunities to go to the polls. As with liberalized absentee laws, most studies

Figure 2.1 Absentee voting and voter turnout rates in California, 1980–2004.

Source: California Secretary of State webpage.
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find marginal effects of early voting on turnout rates.43 The people who take
advantage of such reforms are people who are already likely to vote.44 In other
words, liberalized absentee laws and early voting are not expanding the elect-
orate; they are simply making it easier for people who usually vote to do so.

Oregon has gone one step further, requiring that all Oregonians vote by
mail. Roughly 30 days before an election, ballots are sent to registered voters
who then have the option of sending back their ballots via the mail or dropping
it off with an election administrator before election day. The process of voting
cannot get any easier than having a ballot sent directly to you in the mail. While
there is some evidence that all-mail voting does increase turnout, it seems to
benefit those who are already more likely to vote.45 Once more, habitual voters
benefit by lowering the costs of voting; however, apparently the costs of voting
are not lessened enough to bring many new people into the electorate.

Even if turnout did increase significantly as a result of the less restrictive
absentee laws, early voting, and vote by mail, some people have questioned the
wisdom of encouraging more voting not done at a precinct. First, there is
concern about the possibility for increased fraud and voter coercion. In the
privacy of a voting booth, the ballot is truly secret; that is not necessarily the
case when one votes absentee. Moreover, it is possible that someone who is
not the voter herself completes the absentee ballot. While several states require
signatures to verify who the voter is, “most states do not routinely check
signatures either on applications or on returned ballots.”46 As John Mark
Hansen concludes in his report for the Task Force on the Federal Election
System, “Certainly, the potential for fraud is present, and all the more so
because so much of the process is beyond the supervision of election
officials.”47

It is not simply fraud that concerns critics of liberalized absentee laws and
early voting. With the opportunity to vote early, election day now becomes
election days or an election period. In Maine, voters can cast ballots three
months before election day!48 The problem with this, opponents argue, is
threefold. First, the nature of campaigns changes immensely. Because voters
can begin voting so far before election day, candidates must get their message
to the public that much faster. This means that candidates must raise money
earlier and campaigns are likely to become negative sooner, as well. Second,
early voters have not had the opportunity to consider all of the facts that arise
during the election. Fund goes so far as to argue that the inability of voters to
take into account all the information that arises during a campaign may have
cost Al Gore the presidency. While Fund has no empirical evidence for his
claim, he notes that the revelation the weekend before election day of George
W. Bush’s “driving under the influence” (DUI) charge in 1976 convinced
many voters to cast their ballots for Gore. Absentee or early voters who may
have changed their minds because of the charge could not change their votes.
While it is true that the nature of campaigning is different and that voters
cannot evaluate the candidates based on the entire campaign, these problems
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are lessened by the fact that most early voters tend to be highly partisan.49

Because their minds are likely made up well before election day, it is unlikely
that they would vote differently if they were exposed to new information. The
third problem with allowing people to vote over a period of a few weeks is that
it undermines the ideal of an important civic ritual. There is something to be
said for having a day where everyone votes. Hansen writes:

Election Day is one of the few opportunities Americans have to do some-
thing important together as a nation. It is the one time when the Ameri-
can people come together to govern themselves through the choice of
their leaders. To critics, to make participation in this important civic rite a
matter to be pursued at an individuals’ convenience is to undermine the
sense of our nationhood, our common experience in the government, of,
by, and for the people.50

However, many Americans do not seem to share Hansen’s values as conveni-
ence is often listed as the main reason why people vote absentee.51

Political scientists R. Michael Alvarez and Thad Hall argue that the concerns
of those opposed to liberal absentee laws or early voting are exaggerated.52 For
instance, they note that there is no research that indicates that people who vote
early have diminished civic values than those who do not vote early. Nor does
research find that early voters are less informed than precinct voters. Likewise,
although the authors state that the concerns about fraud and privacy are real,
they note that there is little evidence of widespread coercion or lack of privacy
when voting by mail. In fact, Alvarez and Hall claim that reforms such as less
restrictive absentee laws and early voting are beneficial because they actually
give local election administrators more control over voting by lessening the
reliance on poll sites, poll workers, and voting equipment vendors. Alvarez and
Hall are happy, then, that the trend is clearly moving in the direction toward
enacting provisions to allow citizens to vote early.

Times and dates of elections

Another obstacle to voting that Americans face that citizens of many other
countries do not is that in the United States election day is neither a holiday
nor is it held on the weekend. As a result, it may be difficult for some people to
get to the polls. When I lived in Los Angeles, I experienced this firsthand. I
lived about 45 minutes from campus and had to teach an 8:00 a.m. class. I also
had a late afternoon class and by the time I got home (after fighting Los
Angeles traffic) I almost arrived after the polls had closed.

Support for making election day a national holiday appeared to gain some
momentum after the National Commission on Federal Election Reform, cre-
ated after the 2000 elections and headed by former Presidents Gerald Ford
and Jimmy Carter, endorsed the idea. The Commission supported moving
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Veterans Day to the current election day, arguing that making election day a
national holiday would make it easier to recruit poll workers and for some
people to vote. However, the proposal was opposed vehemently by veterans
groups such as the American Legion and Veterans of Foreign Wars, and the
idea quickly lost traction. Furthermore, business leaders would not be apt to
support a national election-day holiday because of the loss of revenue that
would come with it. Even the public is not strongly in favor of the idea.
Democrats and independents are more likely to support an election-day
holiday, while Republicans are more likely to be opposed.53

Another possibility is to hold elections over the weekend. There is no reason
why voting in precincts has to be limited to one day. Weekend voting would
have all of the benefits of making election day a national holiday without
upsetting veterans or business leaders, both of which are powerful lobbies.
Conflicts would not exist because of religious beliefs since people could either
vote on Saturday or Sunday. Surely weekend voting would increase the costs of
conducting elections because precincts would have to be open two days
instead of one, but, as I argued earlier, consolidating the number of times
people are asked to vote will help lessen the costs of adding an extra day of
voting. Moreover, while some people claim that voter turnout would actually
decline because people are busy over the weekend, empirical evidence shows
the opposite.54

Going to weekend voting would be a major change from the status quo and
likely difficult to enact. One reform that is simple to pass and would have
similar effects as weekend voting is to keep polls open longer. In 2006, 50
percent of the states had poll closing times of 7:00 p.m. or earlier, with three
closing at 6:00 p.m. Furthermore, 94 percent of the states had closed their
polls by 8:00 p.m. Only in Iowa, New York, and Rhode Island did polls stay
open until 9:00 p.m.

Expanding the hours in which polls are open would make situations like my
voting experience, described earlier, less likely. In fact, according to US Census
Bureau, approximately 1 million people reported that long lines, inconvenient
hours, or polling-place locations were the main reason they did not vote in the
2000 election (my emphasis).55 It would cost more to keep the polls open
longer, but the cost of staying open an additional two or three hours does not
seem burdensome. Perhaps the only real problem with keeping precincts open
longer is that more poll workers, who are difficult to recruit in the first place,
would be needed. Staying open later, however, would allow people who work
during the day to volunteer at night. Most important, one study of closing
times determined that turnout is higher in states whose polls are open longer,
even when controlling for other factors that influence turnout.56 This rise
in turnout does not come at the expense of increasing possible fraud as
is argued with several of the other reforms discussed previously. Additionally,
the public supports strongly the idea of later poll closing times. Close to
80 percent of the public believes that the polls should be open later than
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7:00 p.m.; 34 percent, the modal category, thought they should close at
10:00 p.m.57

Compulsory voting

One final possibility to increase voter turnout is to simply make it the law that
one must vote. To most Americans this concept is foreign, but countries
including Australia, Belgium, and Greece require their citizens to cast a ballot,
although they do not have to actually vote for a candidate. The punishments
vary by country for not voting and some countries do not enforce the law, but
usually people are fined the equivalent of a parking ticket. At one time, the
name of Italians who did not vote was posted outside the local town hall as
punishment.

Perhaps the greatest advocate of compulsory voting in the United States is
noted political scientist Arend Lijphart, who argues that compulsory voting
may provide stronger incentives to participate in other political activities,
reduce the role of money in politics, and discourage attack advertising.58 It
would also likely eliminate the socioeconomic differences that currently exist
between voters and nonvoters. Furthermore, Lijphart argues that “mandatory
voting may serve as an incentive to become better informed” (my emphasis).59

However, Lijphart only provides anecdotal evidence for this last claim.
The most frequent argument against compulsory voting is that it violates a

person’s right to not vote, either out of protest or because they do not want to
take the time to be informed. Lijphart notes that the “right not to vote remains
in tact” (emphasis in original; remember, you only have to cast a ballot not
actually make a vote) and that “compulsory voting entails a very small decrease
in freedom compared with many other problems of collective action that demo-
cracies solve by imposing obligations: jury duty, the obligation to pay taxes,
military conscription, compulsory school attendance, and many others.”60

Compulsory voting is an interesting idea. Other countries have used it and
seem to have done so with few problems. However, most Americans are not
likely to agree with Lijphart (my students certainly do not). To them, the right
not to be engaged or informed is too important. I am skeptical of forcing
people to vote because I am not as convinced as Lijphart that people will
become more engaged and informed as a result of compulsory voting; I have
yet to see any empirical evidence that this claim is true. It is sad to think that
many Americans view it as their right not to be politically informed or
engaged, though. Also, if nonvoters were charged with some monetary pun-
ishment, the poor (people who are less likely to vote) would be hurt most by
compulsory voting.

One of the themes that resonate throughout this book is that we need to enact
reforms that will allow citizens to participate more effectively in the political
process. To go back to the Calculus of Voting, the reforms suggested here
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generally deal with lowering the costs of voting. We definitely should consoli-
date the number of election days held and increase the hours that the polls are
open. We should consider making election day a national holiday or holding it
over the weekend. Same-day voter registration is worth enacting as long as
safeguards, such as provisional voting, are put in place to prevent fraud. I am
somewhat ambivalent about liberalized absentee laws and early voting, but
each has positives. They lower the costs of voting and systematic empirical
evidence has yet to show that either has adverse effects on the quality of voting
or the administration of elections. If a state were to choose to enact one,
however, early voting may be the better option to ensure privacy when voting
and control fraud. A concern that I have with both ideas, however, is that they
extend an election season that is already too long by forcing candidates to
campaign for votes earlier. If states are to enact early voting, then voting cen-
ters should only open a week before election day to minimize the length of the
campaign season.

The reforms discussed in this chapter will make it more convenient for those
who already vote to do so, which is certainly positive. However, we should not
expect an enormous jump in voter turnout rates, even if we enacted all of
them. Lowering the costs of voting is only one part of the equation; we need to
determine ways to increase the benefits citizens see in voting. One empirical
study finds that lowering the costs of voting does boost turnout, but that
increasing the benefits is much more important.61 How this can be done is
difficult to say and beyond the scope of this book, but if the goal is to expand
the electorate, although not everyone is convinced that this is a worthwhile
goal, the best way to do so is to convince people why they should vote, not
simply make it easier for them to do so.
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The offices we elect

Do you know the job responsibilities of the public weigher? How about the
public service commissioner or the corporation commissioner? Can you list
what makes a good coroner or an insurance commissioner? What would be the
difference between Democratic and Republican candidates for constable or
commissioner of public utilities? In states and localities across the country,
citizens have the opportunity to vote for candidates for those offices and many
more. Not only are Americans constantly called to the polls as mentioned in
the last chapter, when they get there they are asked to vote for an amazing
number of offices. For many of these offices, not only do voters have very little
information about the candidates, but the responsibilities of the elected official
may not even be entirely clear to them. In many cases, these offices are neither
responsible for policymaking nor have much influence over policy. Moreover,
the majority of the time a cheap, reliable cue—the candidate’s party affili-
ation—is not listed on the ballot. As political scientist Martin Wattenberg and
his colleagues write, “In any single election, American voters face much higher
information costs than the citizens of almost any other democracy in the
world.”1

In this chapter, I argue that the number of elected offices at the state and
local levels should be reduced dramatically. Doing so would significantly lower
the information costs facing voters, making it easier for them to participate
more effectively in elections. Since one could debate forever exactly which
offices should be elected, I spend the majority of this chapter addressing one
particular type of elected office: judge. Because of the nature of the position,
few elections are more controversial than those for judgeships. Supporters of
judicial elections argue that they are needed to hold judges accountable, but
that is exactly the problem. We do not want judges who slavishly follow public
will. Furthermore, judicial elections create the potential for significant conflicts
of interest, which can undermine due process and the justice system. As a
result, Americans should not vote for state judges. However, before making
my argument against judicial elections, I want to briefly discuss why it is that
Americans vote for so many offices in the first place and why this fact is not
necessarily good for democracy.

Chapter 3



Do we really need to vote for coroner?

A quick look at the number of statewide elected offices shows the daunting
task that many American voters face (see Table 3.1). The average state elects
6.12 statewide offices; voters in Maine, New Hampshire, New Jersey, and
Tennessee are least taxed, electing only the governor statewide, while North
Carolina takes the prize for the most elected statewide offices (12). The aver-
age number of statewide elected officials understates the amount of voting that
is actually done by Americans because it is number of elected offices not elected
officials. States that elect their supreme courts, for example, hold elections for
several different seats. The figure also does not include retention elections,
discussed below, or states that elect their supreme court or appellate court
justices by district. In addition, this number excludes the four federal offices
for which citizens must vote: president, representative, and two senators; state
representatives and senators (two in every state but Nebraska); and numerous
local offices including everything from county commissioner and mayor to

Table 3.1 A sample of the elected statewide offices

Office Number of states electing office

Governor 50
Attorney General 41
Secretary of State 35
Treasurer 35
Auditor 25
Supreme Court Justices 19a

Lieutenant Governor 18b

Superintendent of Public Instruction 17
Commissioner of Agriculture 11
Commissioner of Insurance 10
Appellate Court Judges 8
Comptroller 7
Commissioner of Labor 4
Commissioner of Public Lands 4
Commissioner of Public Service 3
Controller 2
Corporate Commissioner 2
Commissioner of Public Utilities 1
Commissioner of Railroads 1
Mine Inspector 1

Source: Compiled by author from states’ secretary of state or elections division webpages.

Note: Some offices may have slightly different names in certain states (e.g., Commissioner of
Agriculture, Secretary of Agriculture).
a Does not include states that hold retention elections or district-wide elections.
b Does not include states where the gubernatorial and lieutenant gubernatorial candidates run as

a ticket.

The offices we elect 27



community college trustees and coroner. In other words, Americans are voting
for a large number of people!

Why do Americans elect so many people to office? The answer is simple:
accountability. As with many of the topics discussed in this book, the rise in the
number of elected officials can be attributed to the progressive movement and
its attempt to eliminate corruption and cronyism during the heyday of the city
and, in some cases, state political machines. City bosses not only controlled the
electoral process, but they determined who would fill a variety of local posi-
tions. The practice of patronage—politicians rewarding supporters with jobs—
was rampant. Appointed officials often were not qualified to perform their
duties and were accountable to the politician or boss who appointed them, not
to the people they were supposed to serve.

As a result of patronage, we now elect an enormous number of elected
officials, many of whose job responsibilities are only administrative in nature.
Yet, the American public is skeptical of giving up its right to vote for these
offices. For example, in the fall of 2006, the city of DeKalb, IL, voted whether
to keep its clerk as an elected official or instead make it an appointed position.
Among the responsibilities that fall under the clerk are the keeper of the city’s
records and seal. The clerk is not responsible for any policymaking decisions.
Yet, 62.5 percent of voters wanted to retain the city clerk as an elected
position.

As the DeKalb city clerk case illustrates, Americans are reluctant to give up
their right to vote for a wide range of offices. When I discuss the option of
eliminating elections for a variety of offices with my students, they usually
retort that doing so is “undemocratic” or “un-American.” But is an election
where few people know what the responsibilities of the office are, much less the
qualifications of the candidates, really democratic? If we know virtually nothing
about these offices, then can we really hold elected officials accountable?

Appointment of government officials is not a perfect system. One would be
naïve to argue that patronage no longer exists, although it certainly has been
curtailed since its heyday. But, governors, mayors, or other elected officials
responsible for appointments must be careful to appoint qualified people to
positions or else they will face the wrath of the voters. Moreover, if people are
worried about patronage, then, similar to the federal level of government,
checks on the appointment powers of governors and mayors can be easily
implemented. The president nominates members of his cabinet and other fed-
eral officials, but his nominees must be confirmed by the Senate. Nothing
keeps the state legislatures or city councils from performing a similar function.
Furthermore, there is no reason that appointed officials must be appointed
for life.

Interestingly, there has been virtually no research, to my knowledge, con-
ducted regarding the differences in qualifications of elected versus appointed
officials, although scholars have conducted some research on this question as it
relates to judges. One can surmise that there are probably not great differences
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between the qualifications or the performance of elected versus appointed
officials. Even so, American voters become unduly taxed by a system that asks
them to vote for so many people. Only a small number of people can partici-
pate effectively when voting in so many elections. Exactly which positions
should be appointed and which should be elected are beyond the scope of this
book, but there is no reason why the number of elected officials should not be
decreased significantly.

The case of judicial elections

Instead of making a case for which officials should be elected and which should
be appointed, I want to spend the rest of this chapter focusing on one specific
office, that of judge. Questions about whether judges should be elected are
especially contentious because of the nature of the position. Unlike most other
elected officials, there is great debate about whether judges should be held
accountable by the people because accountability may sacrifice the cherished
notion of judicial independence that was so important to the founders. As a
result of controversy over elected judges, a more thorough discussion is
warranted.

Before going any further, stop and think for a minute about this question.
Have you ever made an informed vote in a judicial election? Let’s make the
question even simpler. Have you ever voted for a judicial candidate? If so, can
you recall the name of the candidate for whom you voted? Throughout my
years in academia, I have had the pleasure of teaching more than a thousand
students. Every semester I ask them these questions; only once has a student
been able to answer “yes” to the last question. It turned out his girlfriend’s
mom had just run for a judgeship.

To be honest, I am no different from my students. If I were quizzed upon
leaving the voting booth, I am not sure that I could recall the names of judicial
candidates on the ballot. Anything I knew about them was based on nothing
more than a few lines in a voter information guide or the recommendation of a
trusted friend. The American public, while strongly supporting judicial elec-
tions, is in the same boat as my students and me. Few people are informed
about judicial candidates when they go to the polls.

Why do we have judicial elections?

If so few people know anything about judicial candidates, then why do we have
them? Federal judges do not have to run for their seats on the bench; the
Constitution makes clear that they are appointed for life by the president and
confirmed by the Senate. However, because of federalism each state decides
the rules of its judicial system. Since variation exists across states, the judicial
selection process at this level is far more complex. There are literally 50 differ-
ent sets of rules regarding selection process, term length, and reappointment.
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Maine and New Jersey simply follow the federal model with the state’s execu-
tive appointing the judge subject to confirmation by the state Senate. Other
states, such as Hawaii and New Hampshire, create nominating committees
comprised of state lawyers and judges who make recommendations to the
governor. Then, the governor appoints one of the candidates put forth by the
nominating commission. South Carolina follows essentially the same process,
but the actual appointment is made by the state legislature, not the governor.
Virginia continues to use the plan adopted by the majority of the states after
the ratification of the Constitution; its judges are appointed (and reappointed)
by the state legislature.

Nonetheless, the appointment of state justices without an electoral com-
ponent is infrequent. Thirty-nine states use some sort of electoral process to
choose at least some of their judges and 87 percent of the general jurisdiction
appellate and trial judges run in popular elections.2 Judicial elections are usu-
ally nonpartisan, meaning that the candidates’ party affiliations are not listed
on the ballot (see Chapter 5 for a critique of nonpartisan elections), but a few
states, including Alabama, Illinois, and Texas, hold partisan elections just like
those held for Congress or the state house.

The quirkiest electoral aspect of the judicial selection process is the retention
election, also named the Missouri Plan, after the state that first adopted it. In
retention elections, judges are initially appointed to the bench, usually by the
governor, in some cases with nominating committees, and in some cases with-
out them, to serve a certain length of a term, say 12 years. After the term
expires, voters have the opportunity to retain the justice. The judge does not
run against an opponent; voters simply vote “Yes” if they would like to keep
the justice and “No” if they want someone new. If a judge is not retained, a
new one is appointed and the process starts over again.

To complicate matters more, not all states use just one of the three electoral
components of judicial selection. Instead, some states incorporate different
rules for different judicial positions. In California, for example, judges for the
supreme and intermediate appellate courts are appointed to 12-year terms and
then must face retention elections, while candidates for the superior court
must run in nonpartisan elections and are elected to six-year terms. Arizona
appoints justices to its appellate courts via a nominating commission. For
superior court seats in counties with populations greater than 250,000, a nom-
inating commission is used. In counties with populations less than 250,000,
nonpartisan elections are held.

While judicial elections are quite common today, it has not always been that
way. In fact, after the ratification of the Constitution, following the argument
of Hamilton and others about the importance of judicial independence, no
state elected judges. Instead, the state legislature or governor appointed
judges. In states where the governor appointed judges, the legislature or a
commission made up of state legislators approved the appointment to act as a
check on gubernatorial power. It was not until the election of Andrew Jackson
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and the rise of “Jacksonian democracy” that states began to consider electing
judges, although the idea was hinted at by Jefferson as early as his writing of
the Declaration of Independence. What set Jackson’s presidency apart was the
movement toward granting the “common person” more political influence.
Also, around the time of Jackson’s tenure, more states began to enter the
Union. These states questioned the appointment process because it limited the
accountability of judges to the people and, therefore, was perceived as being
undemocratic. In 1832, Mississippi became the first state to amend its consti-
tution to require that all state judges be elected. By the time of the Civil War,
24 of 34 states had an elected judiciary.3 In fact, every state that entered the
Union between 1846 until Alaska’s admission in 1959 allowed for the election
of some, if not all, of its judges.4

“He’s not that Gene Kelly”

Public support for judicial elections is quite strong. A survey sponsored by the
Justice at Stake Campaign, a nonpartisan organization comprising more than
30 judicial, legal, and citizen organizations, found that 52 percent of respond-
ents supported merit selection followed by a retention election. Another
19 percent favored holding nonpartisan elections, and 7 percent believed that
judicial elections should be partisan. Only 18 percent responded that there
should be no electoral component to the judicial selection process.5

Even though people want judicial elections, like my students and me, very
few know what they are doing when they enter the polling booth. A study of
judicial elections in Washington and Oregon finds that an overwhelming
majority of people reported not having enough information to cast an informed
ballot.6 Forget casting intelligent votes. Voters do not even know who the
candidates are! Surveys discover consistently that voters do not recall, or even
recognize, who they voted for in judicial contests, much less why. In one study,
only 14.5 percent of people interviewed immediately after voting could iden-
tify a single judicial candidate on the ballot.7 Not only cannot people remem-
ber who they voted for, they do not remember the winners either. A study of
the Ohio State Supreme Court finds that only 4 percent of Ohioans could
name a justice on the highest court in the state.8

Voting in judicial elections becomes even more problematic when one con-
siders that few states hold partisan judicial elections, taking away a cheap,
reliable signal from voters. Instead, voters are forced to rely on a candidate’s
ethnicity9 or gender10—hardly dependable cues. There is evidence that voters
consult voter pamphlets distributed by the secretary of state before the elec-
tion.11 While certainly better than nothing, these pamphlets often provide little
meaningful information to help people decide how to vote. For example, in
the five 2004 Californian judicial races in which I voted, only four of the 10
candidates provided statements; in only one race did both candidates give a
write-up.12 In that race, the candidates listed endorsements of a wide range of
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individuals and groups, but the information was of little help. They each
received endorsements from law-enforcement agencies and were rated “well
qualified” by the Los Angeles County Bar. Prominent Democrats backed both.
While Los Angeles County Sheriff Lee Baca endorsed one, he said about the
other, “Judy Meyer has shown herself to be a person of honesty, integrity, and
sound judgment.” From the candidates’ statements, it is extremely difficult to
determine which candidate is more qualified and would do a better job.

The problem of people casting uninformed votes in judicial elections is best
illustrated by a 1997 Texas Supreme Court race. A man named Gene Kelly
beat an intermediate appellate judge who was supported by both the plantiffs’
bar and the defense bar—a rare happening—in the primary. Kelly then spent
less than $8,000 in the general election against an opponent who exhausted
more than $1,000,000, mostly on ads reminding voters “He’s Not That Gene
Kelly.” Kelly still captured 44 percent of the vote. Had his name been Fred
Astaire, I am sure he would have won. The Kelly race may not have been Texas’
most dubious judicial election. In 1976, an unknown lawyer name Don
Yarbrough—who just happened to have the same last name as the state’s long-
time popular Senator, Ralph, and the same name as a man who had run two
competitive campaigns for governor—beat a well-respected judge who had
strong support from the state bar. Yarbrough won, despite numerous ethics
complaints that were filed against him, and later resigned due to criminal
charges. In another questionable judicial election, a Washington man who had
the same name as a popular Tacoma television anchor raised $500 and did not
campaign. This noncampaign was still effective enough to beat Washington’s
sitting chief justice. Certainly these examples are extreme, but they highlight a
very serious problem. We just have no idea what we are doing when we cast
votes for judges, even for tremendously important judges like a Supreme
Court justice. One argument in favor of judicial elections, especially those that
are nonpartisan, is that we want to eliminate patronage or political influence
and instead make our assessments based on merit. However, if we do not even
know who is on the ballot, it is pretty difficult to vote based on a person’s
qualifications.

Supporters of judicial elections argue that there are other low-information
offices where we are likely to find results as silly as the three just mentioned or
where, at a minimum, people have little reliable information on which to cast
their votes. As I argued earlier though, many of these elected offices should be
eliminated as well. The fewer elections on which people must focus, the higher
the quality of voting will likely be. In other words, people might be more
apt to vote based on a candidate’s positions on issues and qualifications, not
because the candidate has a recognizable name or shares the same race,
ethnicity, or gender as a voter.

Two recent developments regarding judicial elections could potentially
change the quality of information voters have available to them. First, judicial
candidates are spending more money on their campaigns and are creating an
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increased number of television and radio commercials, making it more likely
that voters will come across information.13 Second, a recent Supreme Court
ruling will allow more open discussion of issues on the campaign trail. Because
of the nature of the office, the rules of judicial elections are much different
than the rules of elections for other offices. For example, many states have
enacted laws that keep judicial candidates from attending political gatherings,
receiving campaign contributions directly, and seeking endorsements. Judicial
candidates are also expected to abide by canons based on the American Bar
Association’s (ABA) Model Code of judicial conduct. One such canon is the
announce clause, which prohibits a judicial candidate from “announcing his or
her view on disputed legal or political issues.”14 Under the announce clause, a
candidate could not make known his or her position on issues such as abortion,
the death penalty, or gay rights. The canon was controversial as many argued it
violated a candidate’s right to free speech. In Republican Party of Minnesota v.
White (2002), the Supreme Court agreed. Writing for the majority, Justice
Antonin Scalia argued that the First Amendment does not permit “leaving the
principle of elections in place while preventing candidates from discussing
what elections are about.”15 He continued, “It is simply not the function of
government to select which issues are worth discussing or debating in the
course of a political campaign. We have never allowed the government to
prohibit candidates from communicating relevant information to voters dur-
ing an election.”16 With the Court’s ruling in White, several states changed
their rules to give judicial candidates more freedom to state their positions on
the campaign trail.17 Moreover, many of the remaining canons are under attack
and may no longer pass constitutional muster.18

The increased spending and the changing judicial rules may make it easier
for voters to obtain information about judicial candidates. However, one
recent study indicates that more visible judicial campaigns do not change the
determinants of voting. Comparing high-information and low-information
supreme court races in Ohio, Lawrence Baum and David Klein find that voter
turnout increased in the high-information races, but that the quality of voting
in these races did not.19

The ability of people to cast informed votes in judicial elections is a concern,
but it is not the most serious problem with judicial elections. More worrisome
is the fact that judicial elections create the strong possibility for conflicts of
interest, which can undermine due process, and threaten minority rights—an
integral component of a free society. I turn to both of these issues now.

Judges for sale

Running in elections requires candidates to campaign and campaigns cost
money—usually lots of it. Judicial campaigns are no different and are becom-
ing much more expensive. Here are some astonishing numbers. In one 2004
Illinois state supreme court race, two candidates spent a combined total of
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roughly $10 million, the most expensive judicial race in history. The contest
was more expensive than 19 of the 34 US Senate races held that year.20 In the
2005–2006 election cycle, candidates for state supreme courts combined to
raise $34.4 million. The median amount raised by supreme court candidates
during this cycle was $243,910 compared to $201,623 in the 2003–2004
election cycle.21 The substantial spending is not limited to the supreme court
level; one candidate for a Georgia intermediate appellate court seat spent more
than $3 million of his own money in 2004.22

The increase in campaign spending can be attributed primarily to the
unprecedented use of television advertisements. In 2006, voters in 10 of 11
states holding supreme court races saw advertisements in judicial races. In
Alabama, candidates, interest groups, and political parties combined to spend
$6.3 million. Overall, more than $16 million dollars was spent on television
advertising.23

Where was most of this money coming from? Not surprisingly, it came from
groups that were likely to appear before the court. By far, business and lawyers
were the two largest contributors to state court candidates between 1989 and
2000.24 In 2006, they combined to donate 65 percent of money given to
state supreme court candidates (roughly $22.5 million).25 The Florida Bar
Association estimates that 80 percent of all campaign contributions to its state
judges come from lawyers.26 In the 2004 Illinois race mentioned previously,
one group estimated that national tort reform groups contributed more than
$1 million to one candidate, while the other received money primarily from
trial lawyers.27 And, while controversial 527 organizations played a major role
in the 2004 presidential election, they were not silent in judicial elections
either. In West Virginia, one 527 group spent at least $4.5 million to success-
fully beat an incumbent.28 The organization, known as “And for the Sake of
the Kids,” accused Justice Warren McGraw of being lenient on child molesters
and was funded primarily by the chief executive officer of Massey Energy.

Advocates of judicial elections argue that candidates for all offices accept
money; therefore, a conflict of interest always exists. But, the difference
between a congressperson who cannot wield much influence without the help
of a couple hundred of her colleagues and a judge who simply has the power in
many instances to rule on a case, or significantly influence the outcome of a
case because of her rulings during the case, is enormous. Tort reform organiza-
tions or trial lawyers giving money to judicial candidates is the equivalent of
allowing a student to donate money to help fund a professor’s research project
and then take the professor’s class. Even the most honest professor is going to
be slightly influenced by the monetary contribution. The idea that individuals
or groups can give money to a judicial candidate’s campaign and then appear
before that judge, who is expected to be an objective arbiter of justice, is
extremely problematic.

The dangers of campaign contributions are duly noted by Deborah
Goldberg, the Director of the Democracy Program at the Brennan Center for
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Justice and a leading expert on judicial elections. “High candidate spending by
candidates means that special interest groups are giving substantial amounts
directly to judicial candidates, furthering the impression that justice is for
sale,” says Goldberg.29 Public opinion surveys support Goldberg’s point.
Though the public backs judicial elections, 72 percent reported concerns that
the money raised by judicial candidates compromised the judges’ impartiality.
Even judges acknowledged they were not immune. Twenty-six percent of
judges admitted that campaign donations have at least some influence on their
decisions; this does not include those judges who would refuse to publicly say
that donations influenced them even in an anonymous survey.30 Moreover,
there is anecdotal evidence that campaign donations limit judicial independ-
ence. In a study of judicial elections in Cook County, Illinois, a commission
reported:

Given the method of judicial selection in Cook County, it is not surprising
that the testimony before our Commission indicates a serious lack of
judicial independence in Cook County. Along the way to the bench,
judicial candidates become embroiled in reciprocal obligations to political
sponsors, ward and township committeemen, as well as to campaign con-
tributors, many of whom are likely to be attorneys who appear before the
judge. Too many judges feel obliged to return these favors . . . One aspect
of judicial elections—campaign fundraising—has a particularly corrosive
effect upon public perceptions of judicial independence.31

There is also substantial evidence that judges fail to recuse themselves from
cases in which they have received campaign contributions from one of the
parties appearing before the court, and in many states judges are not required
to do so.32 Alexander Hamilton is rolling over in his grave.

Hamilton, of course, argued for justices to be appointed and to serve life-
time terms. He was convinced that judges had to remain independent in order
to “guard the Constitution and the rights of individuals.”33 Hamilton, like
many of the founding fathers, believed that that the Constitution was the will
of the people and that the job of justices was to protect that will from the
momentary passions of a fickle public. Judges had to be insulated from politics,
and if they were required to run for reelection their ability to protect the
Constitution, and especially the rights of the minority, would be threatened. If
judges were elected, instead of defending the Constitution, they would be
forced to heed public opinion and make popular rulings to save their jobs.

Hamilton may have been wrong about life tenure on the bench; serving on
a court for over 30 years as Justice Stevens has done, as did Chief Justice
Rehnquist before his death, gives one person too much power, and often
judges remain on the court well after they should, purely for political reasons.
Set terms without the possibility of reappointment would stop judges from
“hanging on” until a new president of the other party is elected. The ability to
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only serve one term would also keep a justice from making political decisions
in order to boost her chances of being reappointed. However, Hamilton was
absolutely right about the need for judicial independence. The job of a justice
is to protect people’s freedoms, not to promote the popular will. As Fareed
Zakaria powerfully argues in his book, The Future of Freedom, freedom and
democracy do not always go hand in hand.34 A country where 51 percent of
the population votes to eliminate the civil liberties of 49 percent of the popula-
tion is a democracy, but it certainly is not free. Minorities need protection and,
in the US, the courts offer that protection. If judicial elections are held, courts
may cave when faced with protecting the rights of a minority. For example,
had the Warren Court been forced to run for reelection, it is likely that the
Brown ruling, declaring segregated schools to be inherently unconstitutional,
would not have been decided for many more years. “It is hard to give voice to a
political minority when officials are beholden to an electoral majority,” notes
former Californian supreme court justice Cruz Reynoso.35 It is the courts that
protect that voice.

Certainly Hamilton is not the only person to argue for judicial independence.
In her concurring opinion in the White case, Justice Sandra Day O’Connor,
the only justice on the Court at the time to have run in a judicial election,
cautioned against holding judicial elections. “We of course want judges to be
impartial, in the sense of being free from any personal stake in the outcome of
the case to which they are assigned,” writes O’Connor. “But if judges are
subject to regular elections they are likely to feel they have at least some per-
sonal stake in the outcome of every publicized case. Elected judges cannot help
being aware that if the public is not satisfied with the outcome of a particular
case, it could hurt their reelection prospects.”36 O’Connor mentions only
closely followed cases, but a ruling on a case that is not highly publicized at the
time could still be made an issue in a later campaign and come back to haunt
the judge.

As long as judicial elections exist, one cannot escape the pressure of follow-
ing public opinion. But there have been attempts to at least remove the conflict
of interest. Some states have adopted public financing of judicial campaigns
similar to the system used in presidential elections (see Chapter 10). Citizens
check off a box on their income-tax returns, which provides money to be
distributed to judicial candidates who qualify for public financing. Candidates
are then given funds if they agree to limit their spending to that amount of
money. The goal is to keep candidates from having to raise money from
individuals or groups who might appear before the court.

In 2002, North Carolina became the first state to adopt full public financing
for all appellate-level judicial campaigns. Many claim that the system is a
resounding success. In the first judicial elections after its implementation, for
example, all but two of the 16 candidates for five appellate court races enrolled
to receive public funding. Of the five winners, four received public money;
the fifth failed to qualify for it. Given the success of the program in North
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Carolina, New Mexico followed suit in 2007 and several other states including
Illinois are considering public financing of judicial elections at the time of this
writing.

While public funding might seem like a step in the right direction, and it
certainly is better than the alternative of candidates relying solely on dona-
tions, it is unclear how successful the program will be. The results of the North
Carolina races are positive, but it has been only tested for two election cycles.
Whether the system might work over a long period of time remains to be
seen. There certainly is evidence that speaks to the contrary. In the landmark
campaign finance case, Buckley v. Valeo (1976), the Supreme Court held that
campaign spending limits were unconstitutional because limiting spending
“would necessarily restrict the quality and quantity of political discourse.”37

As a result, candidates cannot be forced to accept public funding and abide
by spending limits. The Buckley decision allows for massive amounts of money
to be spent, even in cases where candidates received public money. For
example, in Wisconsin if one candidate does not agree to accept government
funds and abide by spending limits, none must. In 1999, Chief Justice Shirley
Abrahamson accepted government funds, but her opponent did not. The two
combined to spend $1.36 million on their campaigns.38 Unless the Court
reverses its decision in Buckley—an unlikely occurrence—public financing will
not be the beacon judicial reformers would like it to be.

Even if candidates were forced to accept public funds, conflicts of interest
would not entirely disappear. Groups can still run issue advocacy ads and sup-
port or oppose a judge without directly contributing to a campaign. As I noted
previously, noncandidate spending in judicial elections has grown enormously.
Although a conflict of interest may not be direct, it remains. The best way to
alleviate the conflict of interest is to eliminate judicial elections entirely. Fur-
thermore, it is not certain that such programs are sustainable. In the 2004
North Carolina judicial elections, only 7 percent of North Carolina taxpayers
chose to allocate $3 of their taxes for the public funding of campaigns.39

Finally, there is an ideological barrier to public financing with conservatives
being far less likely to support public funding than liberals.40

The problem with judicial accountability

Supporters of judicial elections argue that democracy demands accountability
and the only way to keep representatives accountable is to hold elections.
There are a few holes in this argument. First, judges are not representatives;
they have no constituency. Second, accountability sacrifices a judge’s ability to
remain impartial and fair, and to protect the rights of a minority. As Justice
Anthony Kennedy said, “The law is a promise . . . It is a promise of neutrality.
If the promise is broken, if neutrality does not prevail, then the law, as we know
it, the law as we respect it, ceases to exist. The reason for judicial independence
is to preserve neutrality.”41 There is compelling empirical evidence that judges
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do not remain neutral if they are elected. Political scientists Paul Brace and
Brent Boyea find that elected judges are less likely to overturn death penalty
sentences than appointed judges. Moreover, in an election year elected judges
are less likely to overturn death penalty cases than they are when it is not an
election year.42 This is not justice.

Judges must look at the facts of the case when making their rulings, not be
concerned with public outrage in an election year. There should not be a
difference in how often appointed judges and elected judges overturn death
penalty sentences. The fact that there are differences implies a lack of equal
protection under the law; people in states that elect their judges are not treated
the same as people in states whose judges are appointed. One concern is that a
lack of accountability gives justices too much power. Perhaps, but it would be
more just if judges were only appointed for one term consisting of a set
amount of years, after which their time on the bench would be complete.
No reappointment. No reelection.

I have never understood why people are so adamant about judicial account-
ability at the state and local level, but it seems to be of little concern at the
federal level. If judicial accountability is so important, then shouldn’t we elect
federal judges? Presently, there is no movement to amend the Constitution to
elect federal judges. Certainly, federal judges who serve for life are less likely to
be held accountable (although in rare cases they can be impeached) than state
judges. Why is it that judicial accountability is so important at the state level,
but not at the federal level? If we were to elect any judge, one could argue that
it should be federal supreme court justices, because the stakes are so high.
People know how they feel about abortion; they know where they stand on the
death penalty. They have strong views about gay marriage, affirmative action,
the use of marijuana for medical purposes, assisted suicide, the Patriot Act . . .
the list is endless. In a federal supreme court election, people could actually
make informed votes. They would be voting based on a different view of
constitutional interpretation instead of who went to a more prestigious law
school. Wouldn’t liberals have loved to have a shot at electing loose con-
structionists when Justice Rehnquist died and Justice O’Connor retired?
Wouldn’t conservatives jump at the chance to stack the Court with strict con-
structionists who would overturn Roe v. Wade? Many would argue that we do
not want people voting based on judicial candidates’ positions on issues
because we want the judges to be neutral when they are sitting on the bench.
But that is exactly the problem on the state level; it is extremely hard to be
neutral when you are facing reelection! In reality, the whole notion of voting
for a supreme court justice runs counter to our ideas of judicial neutrality; why
is it not the same when voting for a state superior court judge?

One attempt to try and balance the tension between accountability and
independence is to hold retention elections. As noted earlier, a retention elec-
tion is not like most elections because the judge is not running against an
opponent. Retention elections are seen as a compromise between promoting
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independence and accountability because a judge is not facing an opponent
who is trying to use that judge’s decisions against her. Also, sitting justices
generally do not raise money to be retained—alleviating the conflict of interest.
At the same time, judges cannot make rulings that are inconsistent with the
public’s wishes because they still must face the voters after their terms are up.

To be fair, an overwhelming percentage of judges who are up for retention
are retained. On average, more than 70 percent of voters in state supreme
court and intermediate appellate court retention elections reaffirmed judges.43

Between 2000 and 2006, of the 524 appellate court retention elections, only
two judges were not retained.44 In Florida, a judge has never lost a retention
election.45 In fact, South Dakotans recently rejected an amendment that would
have changed the state’s method of selection for state circuit judges from
popular election to merit selection/retention elections, largely on the argu-
ment put forth by Mothers Against Drunk Driving and others that the plan
would basically appoint judges for life and lessen accountability.

The fact that judges are generally retained does not mean that they are
immune from the threat of removal. Political Scientist Melinda Gann Hall
finds that “retention elections are not impervious to partisan pressures, con-
trary to the claims of reformers.”46 It is not simply the threat of removal from
the other party that could influence judges. Interest groups have taken a more
active part in retention elections. During the 1990s, justices in Tennessee and
Nebraska were not retained after they made controversial decisions. Two just-
ices in Florida survived only after extremely expensive campaigns. More
recently, in Arizona, an organization named No Bad Judges targeted two
superior court justices who were up for retention. While both judges were
retained, one of the judges said the challenge could influence future judges’
decisions. “I’m not sure it will have an impact on me or Judge Sargeant,” said
Judge Ken Fields, “but a brand-new judge looking to make a career out of this,
it could have some effect.”47 The Arizona case was not an isolated incident in
2004; judges in Kansas and Iowa also faced strong challenges to their reten-
tion. In 2005, citizen groups targeted Pennsylvania Supreme Court Justices
Russell Nigro and Sandra Schultz Newman, after the state legislature voted to
enact pay raises for the legislature and judges. Neither justice had anything to
do with the vote, but since no one in the legislature was up for reelection in
2005, groups such as Clean Sweep and Democracy Rising targeted Nigro and
Newman in their retention elections. While Newman was barely retained,
Nigro was not as lucky. With the recent heightened interest in judicial elec-
tions and the increasing amount of money spent on them, it is likely that we
will see a growing number of justices challenged as they come up for retention.

An imperfect solution

If judicial elections and retention elections are not the answer, then what is?
Certainly no solution is perfect; perfection, when it comes to selecting judges,
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is an unattainable goal. That does not mean we cannot do better than the
status quo.

The most interesting and unique idea for judicial selection that I have seen is
put forth by noted defense attorney Gerry Spence. In his book, With Justice for
None, Spence argues that the only way to select judges is to draft them.
According to Spence, qualifications for potential judges would be set by the
state legislature and differ depending on the level of the judiciary. As an
example, Spence says that the qualifications for a trial court judge might be
that the lawyer is a member in good standing with the bar of the state, prac-
ticed law for no less than five years, and tried at least five jury trials to verdict.
Once a lawyer meets those qualifications, they are then selected at random to
be a judge for a particular case. Matters of disqualification because of a conflict
of interest would be resolved by an assigning judge.

Spence claims there are many advantages of drafting judges:

Suddenly our court dockets would become current, because the assigning
judge can appoint as many judges as are needed to get the work done.
Lawyers can only be better lawyers for having experienced the justice
system from the side of those whose duty it is to make heavy decisions, and
judges will never forget how it was to once be a lawyer, because tomorrow
they will be back in their law offices again. No longer will the judges’
decisions be tempered with political considerations, because they will
never stand for reelection or have political debts to pay.48

The argument for drafting judges is intriguing. According to Spence, when he
discusses the idea with his colleagues, they argue that they could not afford to
take an assignment as a judge in a prolonged case. As Spence notes, if we can
expect jurors to leave their jobs in the name of protecting justice, we certainly
can expect lawyers to do so.

One concern with Spence’s plan is that unqualified people could be sitting
on the bench. It does not take an extremely bright person—the kind that we
hope would be presiding over cases—to be in good standing with the bar,
practice law for five years, and try five cases. In fact, a lot of poor lawyers can
meet those criteria. Spence states that there is no evidence “that the average
intelligence of the bench as a whole is better than that of the bar.”49 Neither he
nor I have the data to test whether his assertion is true. The argument that
judges are no smarter than lawyers misses the mark, though. Intelligence is an
important component of being a good judge, but so is experience. This is the
one area where comparisons can be drawn between a legislator and a judge. To
be a good legislator, one needs to understand how the system works. Legisla-
tors are likely to be far more successful passing their bills the fifth time rather
than the first, because they will have learned something about the process. The
same can be said for judges. Like legislators, judges benefit from on-the-job
training. Judges are unlikely to look at their first murder trial the same way they
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will look at their fifth. This type of experience will be sorely missed if we draft
judges. Still, even with some potential flaws, Spence’s argument is one that
should be considered seriously.

Another possible option is to simply follow the federal system where, in this
case, the governor would appoint and the state Senate would confirm. This
option is better than the election method because judges are not subjected to a
conflict of interest, but it too is far from perfect. As the current federal
appointment process shows, politics plays a major role here as well. Presidents
Clinton and George W. Bush both struggled to get their appointees confirmed
by a Senate controlled by the other party. Putting the most qualified person on
the bench is not the goal of the Senate. If it had been, Robert Bork would have
been easily confirmed and Clarence Thomas would have not. Still, there is little
evidence that the federal courts do not have extremely qualified people sitting
on the bench even with partisan politics involved in the appointing process.

How about another solution? For superior court seats, a nonpartisan
nominating commission comprised of former judges, lawyers, and citizens
would present the governor with five options; the governor would then choose
one. The same system would be in place for municipal judges. A nominating
commission would present names to the mayor who would then make the
appointment. If the municipal court includes more than one city, the
appointment process for state judges would be followed. Judges would then
serve one set term. Similar to the arguments made by opponents of term limits,
some might claim that limiting judges to only one term would lessen the
number of experienced judges on the bench. Term limits for judges and for
members of the state legislature are not comparable, however. First, the term
for a judge would be much longer, say 15 years. The number of years state
legislators may serve is usually significantly less. Most states limit representa-
tives to six to eight years in one house of the legislature. Second, as I will
discuss in a moment, appellate court justices would not lack experience
because they would be promoted from below.

The nominating commission system is already in place in several states,
although no state limits its judges to only one term. It, too, is not perfect. For
example, in January 2005, the governor of Colorado refused to fill a supreme
court vacancy because he was presented with only two options, neither of
whom he felt was qualified. Furthermore, the nomination committee is not
always immune to partisan decision-making.50 Spence also notes the possible
problems of a nominating commission. He uses the analogy of choosing a
referee for a football game. Three options are presented. One candidate is
blind, one is confined to a wheelchair, making the third the only viable option.
A nominating commission has some flaws, but its potential problems are less
insidious than the conflict of interest in judicial elections. And, nominating
commissions allow citizen input, which makes the process at least somewhat
democratic.

Circuit and supreme court justices would be selected by their peers. If a
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circuit seat opened, superior court judges, through a secret ballot, would elect
one of their members to fill the vacancy. The same process would occur when a
supreme court seat opened, but circuit court judges would cast votes to fill the
vacancy. As with superior court judges, appellate court judges would serve one
set term, with the possibility of serving an additional term on a higher court if
appointed. Under this plan, judges could remain impartial because they would
not face election and, unlike Spence’s draft option, appellate court judges
would be experienced. Also, a true peer review would occur and the most
qualified judge more likely would be promoted. Certainly politics would not
disappear from the process completely, but it would play much less of a role
than under existing options.

The likelihood of such a proposal being implemented is, admittedly, not
great. People are likely to resist any attempt to take away their ability to vote
for judges. That being the case, if we are going to insist on having judicial
elections, then let judicial elections be like other elections. This is where I
differ from most of my colleagues who oppose judicial elections. Their view is
that, if we are going to have them, then judicial elections should be different
from other elections. Candidates should be limited by what they can say and
political parties should be removed from the process. I disagree. While I think
that judges should not be elected, if we are adamant about electing judges,
then we need to hold partisan judicial elections to give voters a better chance
of making an informed vote. As Hall finds, nonpartisan judicial elections are
not insulated from politics, the very reason why we hold them in the first place.
And, my research on the involvement of political party organizations in non-
partisan elections indicates that parties are still quite active in everything from
get-out-the-vote efforts to fundraising.51 Nonpartisan judicial elections appear
to be nonpartisan in name only, not in spirit. Yet, it is not clear that voters are
picking up the partisan cues provided in an election and, given the evidence
discussed previously, seem to struggle to cast an even somewhat informed vote.

Furthermore, candidates must be able to take stands on issues. Certainly,
voters should consider the qualifications of the candidate, but it is often dif-
ficult to determine who the most qualified candidate is. And let us be honest—
qualifications are not the only thing we care about regarding our justices.
Certainly, both Antonin Scalia and Ruth Bader Ginsburg are qualified to sit on
the highest court in the land, but they differ greatly in their views regarding
how the Constitution should be interpreted. Those differences allow them to
be loved by some people and loathed by others. The same can be said for state
judges. There are clear differences between how some judges view the criminal
justice system and the appropriate sentencing for some crimes (when their
hands are not tied because of state statute); voters deserve to know a judicial
candidate’s positions on issues like these before they vote for the person. Some
people might counter that a voter’s right to information is less important than
the integrity of due process. It would seem unfair, for instance, for a person to
appear before a judge on a DUI charge when that judge is on record as saying
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she will have zero tolerance for drunk driving. Certainly we must be concerned
about a person’s right to due process. Perhaps I have just watched too many
episodes of Law and Order, but it seems to me that certain judges already have
reputations as being strict, lenient, or whatever. Most lawyers already know a
judge’s tendencies even without the judge making her positions clear on
the campaign trail. That being the case, I am not sure that due process is
threatened as much as some believe if the canons in the ABA Model Code of
judicial conduct discussed earlier are removed or declared unconstitutional
(and all indications are that most will no longer pass constitutional muster
given recent court rulings).
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Direct democracy

In the summer of 2000, I moved to California to begin a job at Loyola Mary-
mount University. One of the things that really intrigued me about moving to
California, besides the warm weather, was that it is a state that allows for direct
democracy including initiatives and recall elections.1 With initiatives, citizens
get to vote directly on policy issues like lowering taxes and increasing educa-
tion spending. As someone who grew up in New Jersey and went to college
and graduate school in Indiana, I had never experienced the initiative process
before. Studying American politics, specifically political behavior, I was inter-
ested in learning more about voting on initiatives and could not wait to do it
myself. Then I actually did, and it wasn’t easy. I had the opportunity to vote on
eight statewide initiatives, ranging from issues dealing with drug treatment to
the funding of public works projects.

However, the 2000 general election was relatively easy compared to the
2004 general election when California voted on an astonishing 16 initiatives
(and this did not even include several local measures). I had spent several hours
the night before the election going over the voter information guide that
provided the pros and cons of each initiative, in addition to the considerable
amount of time I took to follow the initiatives throughout the election season.
I voted at 7:30 a.m. on the morning of election day. By 9:30 a.m., I had already
changed my mind regarding one of the initiatives.

I further had the opportunity to experience direct democracy firsthand
when, in 2003, the residents of California voted to recall the governor, Gray
Davis, less than a year after he was reelected. Californians were upset by,
among other things, Davis’s handling of the energy crisis in the state and the
perception that he flip-flopped on issues in order to benefit politically.

The initiative and recall election were two of several reforms pushed by both
populists and progressives around the turn of the twentieth century to give the
average person a greater voice in government as well as to limit corruption by
party bosses and elected officials.2 In a sense, they are democracy at its purest;
the public has a direct say in the types of policies passed and can remove
corrupt or unresponsive elected officials from office without having to wait for
the next election.
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There is something to be said for the idea of direct democracy. Certainly we
do not want corrupt individuals running government and the opportunity to
vote on issues such as school vouchers or same-day voter registration is, in
many ways, exciting. But both the recall and the initiative process have flaws,
too. Recall elections do not guarantee greater accountability and create polit-
ical environments that are more divisive than usual. The initiative process
undermines the legislature and courts, making legislators’ and judges’ jobs
more difficult. Because of these reasons, along with a few others that I raise
throughout the chapter, eliminating the recall and the initiative process, or, at
the very least, dramatically reforming the rules behind each, is necessary for a
stronger, more effective democracy.

The focus of much of this chapter will be on the initiative, since it is more
common on a statewide level than the recall and, perhaps, more interesting.
This chapter begins with a discussion on how the initiative process works and
points out some common misperceptions about citizen lawmaking. Next, we
move to the arguments made in favor of the initiative process and note the
troubles it creates. Then, I offer a few reforms that might make citizen lawmak-
ing less problematic. Lastly, I give some brief comments on recall elections.

What is the initiative process and how
does it work?

The initiative emerged around the turn of the twentieth century. During the
early 1900s, large amounts of money entered the political process and the
common belief was that politicians were beholden to special interests. While
this view is still popular among some people today, concern about corruption
was even worse then because campaign contributions were unregulated. By
implementing the initiative process, reformers believed that big money would
be less influential, party bosses could be controlled, and grassroots organiza-
tions would have a greater voice. If the elite legislatures were not responsive to
the people, then the people could take matters into their own hands by passing
an initiative. In 1898, the initiative was first passed in South Dakota and several
states, mostly in the West, quickly followed. Today, 24 states have an initiative
process, with Mississippi as the last to enact one in 1992. Figure 4.1 shows the
states that allow for initiatives and recall elections.

Unlike most of US democracy that is representative in nature, the initiative
process gives citizens a direct vote on public policy. If people can obtain a
certain number of signatures of registered voters based on turnout in the
previous gubernatorial election, then the initiative is placed on the ballot. The
rules regarding initiatives vary immensely by state. For instance, in North
Dakota the number of signatures equal to only 2 percent of the number of
voters in the previous gubernatorial election is required for statutory initia-
tives, compared to 15 percent in Wyoming. Some states require a certain
percentage of signatures to be obtained from each congressional district, while
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others do not. The amount of time proponents have to get signatures, or
whether a time restraint exists at all, is different from state to state as well. For
example, Oklahoma only allows signatures to be gathered for 90 days, but
Arkansas, Idaho, Nebraska, Oregon, and Utah allow for unlimited time. Some
states allow the proponents to title the initiative, others do not. Some states
limit the subject matter of initiatives, such as not allowing the appropriation of
money, or require them to address only one issue, others do not.3

There are different types of initiatives as well. Most states use the direct
initiative—the process I have discussed so far—but a few also allow for indirect
initiatives. Under an indirect initiative, the state legislature has the option of
adopting an initiative once it makes the ballot or can create an alternative
initiative that would be placed on the ballot alongside the original.4

Often, many people are confused by the differences between an initiative
and a referendum. While initiatives are placed on the ballot by obtaining signa-
tures and then voted on directly by the people, bypassing the legislature
altogether, referenda are passed by the legislature and then presented to the
people for a “yes” or “no” vote. Although referenda are interesting to study,
my primary focus in this chapter will be initiatives since, as political scientists
Shaun Bowler and Todd Donovan note, “they have the greatest policy impact
and generate the most heated discussions among observers of state politics.”5

Figure 4.1 A map of states that use the initiative and recall.

Source: National Conference of State Legislatures.

Note: Initiative states include states that either have a direct or an indirect initiative and/or allow
initiatives for statutes or to change the state constitution. Virginia is not listed as a recall state
because its process, while requiring citizen petitions, allows a recall trial rather than an election.
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The initiative process might generate heated discussions among scholars and
practitioners, but one thing is quite clear: the American public strongly favors
the initiative process. A 1999 Field Poll found that 62 percent of Californians
thought that the initiative was a “good thing;” only 8 percent answered that
it was a “bad thing.” A similar poll of Washington state voters uncovered even
stronger support for the initiative process where 84 percent favored it, while
only 8 percent wanted to eliminate the process.6 Support for initiatives is
not limited to these states. A 2001 national poll found that almost 57 percent
of the public favored a national initiative.7 As further support for the initia-
tive, the Field Poll also showed that respondents believed that the state legis-
lature was more influenced by special interest groups than the general public
(70 percent to 19 percent).8

Some misconceptions about the initiative process

Before discussing why the initiative process is flawed, it is necessary to refute a
few common arguments against the process. It is easy to discount the use of
initiatives, but it is important to avoid knee-jerk responses some people often
make as to why citizen lawmaking should be abandoned. We must look at
empirical evidence and, for some frequent criticisms of the initiative process,
the empirical evidence is scant at best or simply does not exist. Three argu-
ments against the process in particular are highlighted in this section: special
interests are able to buy the passage of initiatives, voters are completely
uninformed, and minority rights are threatened.

The role of big money

One of the most common concerns about the initiative process is that it allows
powerful interest groups to simply circumvent the legislature by spending
enormous amounts of money to convince voters to support their issues. It is
easy to understand why people would believe that the initiative process allows
interest groups essentially to buy laws or changes to the states’ constitutions. It
is impossible to deny that substantial amounts of money are often spent on
initiative campaigns, and certainly money matters in elections. In fact, one
could argue that nothing is more important, especially in low-information
campaigns. Name recognition can be enough for a candidate to win an elec-
tion if little information exists about the race. The same rationale can be
applied to the initiative process. If limited information is available about the
initiatives—and in many instances this is the case—and one side of the initiative
is well funded while the other side is not, which is, again, not uncommon, then
it would seem logical that special interests could pass initiatives easily. If the
public is only hearing one side of the story, then that side is likely to win.

The appearance of corruption becomes even greater when one considers
that, unlike in candidate campaigns, the courts have refused to regulate money
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in initiative campaigns. In the landmark case, Buckley v. Valeo (1976), the
Supreme Court ruled that while candidate spending could not be restricted,
because to do so would limit the marketplace of ideas, individual donations to
campaigns could be capped to root out the appearance of corruption.9 Two
years after Buckley, the Court struck down a Massachusetts law that banned
corporate expenditures in initiative campaigns.10 “Referenda are held on
issues, not candidates for public office,” wrote Justice Powell. “The risk of
corruption perceived in cases involving candidate elections simply is not pres-
ent in a popular vote on a public issue.”11 A few years later, again using a lack of
corruption argument, the Court overturned a law limiting contributions to
ballot measure campaigns to $250.12

The lack of regulation regarding financing of initiative campaigns opens the
door for vast amounts of money to enter the process . . . and vast amounts of
money have entered it. Table 4.1 shows campaign expenditures from a few of
the 2004 California propositions. The amount spent on these propositions is
astronomical. In five of the 13 propositions (38 percent) on which campaign
expenditure information is available, both sides spent more than $20 million.
Compare that to the 2004 Senate elections where only seven of the 34 races
(21 percent) had combined candidate spending of more that $20 million. In
12 of the 13 propositions, both sides spent more than $4.5 million. Supporters
for a stem cell research funding initiative (Prop. 71) spent close to $35 million
alone!13

While there is no doubting that large sums of money are behind many
initiative campaigns, empirical evidence actually indicates that money is not a
significant predictor of whether an initiative passes.14 In fact, money spent by
opponents of initiatives is likely to keep an initiative from passing while money
spent in support has a limited effect. According to one study, the side that
spends the most money only has about a 25 percent success rate in promoting
ballot issues, but a 75 percent rate in stopping ballot initiatives.15 In other
words, interest groups may be able to preserve the status quo, but they are
limited in their ability to change it. For example, in 2002, supporters of a
same-day voter registration initiative in California spent close to $11 million,

Table 4.1 Campaign expenditures on selected California propositions, 2004 (in millions
of dollars)

Proposition Side supporting
proposition

Side opposing
proposition

Total

Prop 64 19.5 3.1 22.6
Prop 68 25.5 50.2 75.7
Prop 70 30.0 1.1 31.1
Prop 71 34.7 0.6 35.3
Prop 72 15.0 14.1 29.1

Source: California Secretary of State.
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much of it donated by heir to the Taco Bell fortune, Rob McKay, compared to
just over $500,000 by opponents. The measure failed overwhelmingly.

The fact that campaign spending by interest groups has a limited impact on
whether an initiative is passed does not mean that money plays no significant
role in the initiative process. First, without money there is no chance of getting
an initiative placed on the ballot. It generally costs about $1 million, some-
times more, to get a measure put before voters. Initiative campaigns face
great legal fees in writing the actual proposition and must spend more money
collecting signatures. As a result, many argue that an “initiative industrial
complex” has emerged where initiative campaigns are run not by grassroots
organizations, but by experienced campaign professionals. As one Californian
initiative campaign professional stated, “There is no such thing as an amateur
[initiative]. The best example is this affirmative action one [Proposition 209 in
California]. Two amateurs came up with the concept. And they wrote it . . .
but, behind the scenes there are a lot of professionals involved in making sure it
happens.”16 Supporters of initiatives often argue that the process allows the
concerns of all people, not just special interests, to be heard. Based on the costs
of putting an initiative on the ballot, it is hard to believe that this is the case.

Indeed, it is difficult to argue that the populists’ notion of grassroots organ-
izations promoting initiatives exists. Political scientist Daniel Smith claims
that, in the case of tax limitation measures, generally perceived to be pushed
by populist-like movements, it was “faux” populist movements that backed
the initiatives. According to Smith, his case studies “reveal how three tax cru-
saders did not draw the bulk of their financial and organizational support
from ordinary citizens and volunteers, as the conventional wisdom suggests,
but rather from vested special interests with the assistance of top campaign
consultants.”17

Because of the money it takes to start up an initiative campaign, it is possible
that only some elite groups can set the issue agenda. However, the fact that
initiatives supported by these groups are rarely successful makes this problem
less of a concern. It is conceivable, though, that even if the initiative fails at the
polls it may be placed on the legislative agenda and passed, which would mean
that money has an indirect effect on the success of an initiative. Political scien-
tist Elisabeth Gerber notes this possibility in her research on the initiative
process. Looking at economic groups, Gerber finds that the ability of groups
to achieve indirect influence is “severely limited.”18 Those groups who can
indirectly influence the legislature, Gerber’s research shows, are those who
already have the resources to do so directly.

Others argue that money is problematic in initiative campaigns because it
keeps ballot measures that the public otherwise would have supported from
passing. As mentioned earlier, there is evidence that money is more likely to
matter when initiatives are defeated than when they pass. This result indicates
that powerful groups can keep the status quo they favor and subvert the will of
the people simply by spending money. But it is important to point out that this
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finding should not be an argument against direct democracy. Instead, what it
shows is that direct democracy might not be all that democratic. The role of
money can only be used as an argument against the initiative process if there is
evidence that groups can pass their measures by simply spending money.
Again, the empirical evidence that this happens is scant.

Voters are ignorant

Another common critique of the initiative process is that voters are uninformed
and incapable of making rational decisions. As someone who has now voted
on several initiatives, I have experienced firsthand how difficult it can be,
especially when there are multiple propositions on which to decide. Ballot
measures are often technical, which makes voting complex, far more so than
voting in candidate elections. As one state official who prepares Colorado’s
pamphlet on initiatives maintains, “I write the pros and cons that go into
the official state booklet and I also work for the state legislature, but, in all
honesty, I sometimes don’t know what’s [sic] the guts of an issue; that is, what
the consequences of it would be if voters passed it.”19 The election official is
not the only one to struggle with understanding the benefits and drawbacks of
initiatives. “Making sensible judgments on [initiatives] would have required
bringing a lawyer and an accountant into the booth with me,” writes columnist
Russell Baker.20

Indeed, voting for ballot measures can be challenging because the informa-
tion costs are so large. First, unlike in many candidate elections, there is no
identifiable party cue on the ballot. Second, while there is evidence of retro-
spective voting in candidate elections where voters make their decisions based
on the performance of the incumbent, it is impossible to vote retrospectively in
initiative elections. Third, the voter information guides on which citizens may
rely to obtain the pros and cons of an initiative are not always easy to read
and can be lengthy; for instance, the 1990 Arizona ballot pamphlet was 224
pages!21 Moreover, only 11 states require that voter information guides be sent
to registered voters. As a result, some research finds that people rarely rely on
voter information guides when voting on initiatives.22

Furthermore, political scientist David Magleby, in his routinely cited book
on direct legislation, finds that interest in initiative campaigns is generally
much lower than for candidate races at the top of the ballot.23 This disinterest
leads to a lack of motivation to become informed about the proposals. “Sub-
stantial proportions of the electorate report not having seen or heard anything
about even very controversial or highly publicized propositions.”24 To be sure,
there is some anecdotal evidence that voters are unaware of exactly what
they are voting for or against on ballot measures. In his book, Democracy
Derailed, respected political columnist David Broder informally interviewed
people regarding a recent set of California initiatives. Several of the people he
interviewed actually had their voting backwards; the interviewees thought
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that they supported a proposition when in fact they sided with the position of
the other side, or vice versa.25 In California’s heated battle to end affirmative
action in the state, there were instances where people thought that they voted
to save affirmative action when in fact they had voted to eliminate it.26 The title
of the proposition was the “California Civil Rights Initiative,” which made
some people believe it protected affirmative action when it did not. In fact,
supporters of Prop. 209 purposely did not include the words “affirmative
action” in the summary that appeared on the ballot for fear that people would
vote against the measure because preelection polls showed that the people
supported affirmative action.27 Also, Magleby finds that voters’ preferences
are less stable on initiatives than they are on candidates. According to Magleby,
70 percent of voters changed their opinions on ballot measures, compared to
only 26 percent who did so in candidate elections.28

It should not come as a surprise that there are varying levels of voter interest
and knowledge regarding initiatives. As Magleby writes, “Direct legislation
is a political process best understood and utilized by those voters who are
better educated or better-off financially.”29 If an education and income bias
exist in initiative voting, then it is hard to argue that direct democracy is truly
democratic.

There is no doubt that voting for ballot measures is complex; as noted
earlier, I have often struggled to decipher what is really at stake in some
initiatives. There is also no doubt that we are not as informed as either the
progressives or the populists envisioned. That does not mean, however, that
uninformed voting is a reason to scrap the initiative process. First, while most
of the information cited above relies on anecdotal evidence, more recent
empirical works discover that people can vote rationally, even if they are not
well informed. In his study of Californians who voted on five insurance reform
initiatives—hardly an easy topic—political scientist Arthur Lupia finds that
badly informed voters are able to use shortcuts to help them cast votes similar
to relatively informed voters.30

Lupia is not the only person to make such claims. Jeffrey Karp finds that
citizens are able to use the cues of elites when voting.31 For example, if I have
similar views as my congresswoman, and I know she opposes a measure,
chances are that, if I were fully informed, I would oppose it as well. Bowler
and Donovan also present empirical evidence that initiative voters can use
heuristics. According to the authors, voters may use elite cues, look at the
strength of the state’s economy, or, when in doubt, vote “no” to be safe.32

Susan Banducci even uncovers evidence of ideological consistency in voting on
ballot measures.33 “[W]hile direct democracy has its failings,” write Bowler
and Donovan, “the flaws do not necessarily lie with citizens being ‘duped,’ nor
with voters approving things they do not want or do not understand at some
basic level.”34 They later conclude:

The mass electorate engaged in direct democracy is not likely to be fully
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informed, nor do they deliberate long, nor do they always evaluate
policy from an objective, public-regarding perspective, but many have
an ability to respond to the steep information demands presented to them.
They are likely to reason in ways that conserve cognitive resources, time,
and energy, and they often vote on the basis of subjective, instrumental
concerns.35

Finally, Bowler and Donovan argue that even if we are not as engaged or as
informed as classic democratic theorists would insist, it is difficult to think of
any examples of initiatives passing that voters really did not want or that they
would reject with the benefit of hindsight. This is likely because initiative
voters seem to be cautious. If they are unsure about the implications, then they
usually do not approve the measure.

It is not that we should not be concerned about voter competence on ballot
measures, but the situation is not as grave as many make it out to be. Perhaps
political scientist Tom Cronin sums it up best when he asks, “How competent,
informed, and rational are ballot issue voters? Not as competent as we would
like them to be, yet not as ill informed or irrational as critics often insist.”36

Violating the rights of the minority?

Because the initiative inherently means that a majority will win at the expense
of a minority, one concern about the process is that it restricts minority rights.
It may not be problematic if a minority loses on tax cut, school voucher,
or redistricting initiatives, but if the minority’s civil rights or liberties are con-
sistently violated, it is certainly cause for concern. In the most extensive analy-
sis of the effects of the initiative on minority rights, Barbara Gamble finds that
ballot measures that restrict civil rights are far more likely to pass than other
types of initiatives. Gamble’s data indicates that voters approve more than
three-quarters of initiatives dealing with five major civil rights issues compared
to only one-third of all other initiatives and popular referenda.37 “Our repre-
sentative government, with its admittedly imperfect filtering mechanisms,
seeks to protect the rights of minorities against the will of majorities,” writes
Gamble.

Minorities suffer when direct democracy circumvents that system. Not
only do they lose at the polls, the very act of putting civil rights to a
popular vote increases the divisions that separate us as a people. Instead of
fortifying our nation, direct legislation only weakens us.38

Gamble’s results are certainly worrisome, but they are not as severe as she
makes them seem. First, other empirical evidence refutes Gamble’s findings.
One study notes that only 18 percent of statewide initiatives aimed at restricting
gay rights passed, a lower percentage than the pass rate for all other initiatives.39
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Another study of Californian propositions looks at whether certain groups are
more likely to end up on the losing side of an issue. With the exception of
Latinos, there are no significant differences in the probability of groups win-
ning, and Latinos still fell on the winning side 58 percent of the time.40 Fur-
thermore, public opinion polls indicate that minorities support the initiative
process, which would imply that they do not see it as hurting their rights.41

Second, the courts have regularly overturned initiatives that violate civil rights
or liberties although, as I argue later, this fact creates a dilemma for the courts.42

Third, the real assessment that should be made regarding whether citizen
lawmaking violates minority rights is not comparing the success rate of civil
rights initiatives to other initiatives, but comparing the record of the initiative
process on civil rights to the legislative process. Legislatures have had a history
of limiting the rights of minorities; whether that record is better or worse than
initiatives, to my knowledge, no one has studied. As Cronin writes about the
issue of minority rights:

Since 1900, when various direct democracy procedures were enacted in
several states and countless local governments, few measures that would
have the effect of narrowing civil rights or civil liberties have been put
forth by voters, and most of those have been defeated. On those occasions
when limiting or narrowing measures have been approved, there is little
evidence state legislatures would have acted differently, and some evidence
state legislators actually encouraged the result.43

After 11 states overwhelmingly passed anti-same-sex marriage initiatives in
2004, more concerns were raised about the effects of the initiative process
on minority rights. In many of these states, however, it was actually state
legislators that pushed to get the “defense of marriage” initiatives on the ballot.
In Pennsylvania, for instance, state legislators sought to obtain a court declar-
ation that would prevent the recognition of same-sex marriage. Moreover, 42
states and the federal government had already passed “defense of marriage”
legislation, which indicates that direct democracy has been no harsher to
same-sex marriage than representative democracy.

I do not mean to imply that the role of money in the initiative process, the
intelligence of voters, and the impact of initiatives on minority rights are not
reasons to be apprehensive about citizen lawmaking. It would be just plain
wrong to argue that money does not matter in initiative campaigns and that
voters are as informed as we want them to be. Also, while the records of the
state legislatures on issues like same-sex marriage may be no better than the
initiative process, it is no reason to defend the direct democracy. I simply want
to point out that the many reactions people have to the initiative process may
only be partly true, or overstated, and in some cases they may be completely
wrong. Citizen lawmaking has many flaws, and while the role of money, voter
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competence, and the limitations of minority rights may be somewhat worri-
some, they are not the real problems with the initiative process.

Why the public supports the initiative process

Proponents of the initiative process like to point out the exaggerations of the
above criticisms. In turn, they give a wide variety of reasons that the initiative
process works. However, these contentions, too, have flaws. Perhaps the most
common argument in favor of the initiative process is that it embodies dem-
ocracy. The initiative, supporters claim, allows for participatory democracy
where grassroots organizations are able to shape public policy, and the power
of special interests and political parties is limited. The problem is that the
public is not nearly as empowered as supporters of the initiative believe. While
large interest groups have a limited ability to pass legislation that the public
does not agree with, as I said, they do have the ability to keep initiatives that the
public supports from passing. Because of the immense costs of simply getting
an initiative on the ballot, much less passed, it is difficult for many grassroots
organizations to have a voice come voting time. Furthermore, it is not appar-
ent that the public cares about the issues on which they are voting. As Magleby
writes:

Essential to the claim that more democratic governments result from
direct legislation is the assumption that the issues placed on ballots are
representative of the issues people have on their minds and would like
submitted to a public vote. Very few voters, however, can spontaneously
name any particular issues on which they would like to see the public vote.
Those issues that do appear on the ballot are typically not the same issues
that voters list as the most important problems facing their state or the
nation.44

Political scientist Richard Ellis agrees with Magleby. In his scathing critique of
direct democracy, Ellis writes, “The initiative process enables people to express
opinions on things that matter to initiative activists but it does not necessarily
empower people to express themselves on the issues that they care most deeply
about. The initiative literally belongs to the few who write the measures, not to
the many who vote.”45

Another favorable argument for the initiative process is that it allows the
public to act when legislators evade tough issues. It is true that occasionally
this can be a benefit of the initiative (see Chapter 7 for an example). The
potential to force the legislature to act, or to circumvent the legislature when
it does not act, exists, but is rarely the reason behind an initiative. “While direct
democracy can be a safety valve against the failures of representative dem-
ocracy,” writes Magleby, “comparatively few initiatives fall into the ‘safety-valve’
category.”46 The most common policy that people note when discussing an
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inattentive legislature is term limits. Voters have used the initiative to limit the
tenure of their representatives in 18 of the 24 initiative states.47 Ironically, this
is the one area where people did not need the initiative; they already had the
ability to vote their representatives out of office.

Because people believe that direct democracy forces legislators to act on
issues that are salient to the public and because, if legislatures do not do so,
people can bring the issue to a vote, supporters of the initiative argue that
policy responsiveness is greater in initiative states than in noninitiative states.
However, empirical evidence challenges this belief. While Gerber notes that
parental consent laws for teenage abortions more closely reflected the state’s
median voter’s preference in initiative states than in states without the initia-
tive, others fail to discover empirical evidence that differences exist across a
broad range of policies. In their path-breaking work on representation in the
state legislatures, Erikson, Wright, and McIver find strong policy representa-
tion across the board. While they say little about differences between initiative
and noninitiative states, their results indicate that people’s preferences gener-
ally mirror policies in all states.48 Lascher and his colleagues specifically com-
pare initiative and noninitiative states and uncover no evidence that initiatives
make for more responsive policy.49 The reason that legislators in initiative
states are no more likely to respond to public opinion than legislators in states
without citizen lawmaking is clear; they all must face reelection. As Erikson,
Wright, and McIver conclude, “Ultimately, our message about representation
in states is a simple one. At the ballot box, state electorates hold a strong control
over the ideological direction of policies in their states. In anticipation of this
electoral monitoring, state legislatures and other policymakers take public
opinion into account when enacting state policy.”50

Proponents of citizen lawmaking also assert that the process will raise
people’s political efficacy, make citizens more knowledgeable about politics,
and increase voter turnout. The progressives first put forth these arguments,
and the theory behind these claims makes sense. After all, there is no demo-
cratic process that should make people feel more involved than direct dem-
ocracy. If citizens cannot get excited about participating when they get the
opportunity to vote directly on legislation, then it is hard to imagine them
getting excited about politics at all.

Perhaps surprisingly, early research found little or no support for these
claims. Magleby notes that initiative voter participation rates are lower than in
many candidate races and that, on average, 15–18 percent of those people who
turn out did not vote on statewide propositions. He also concludes that many
of these people who rolled off were poor. He writes, “The evidence . . . dis-
putes the claim that direct legislation fosters more effective citizen participa-
tion or more adequately expresses the public sentiment than conventional
devices of representative democracy such as candidate elections.”51 Political
scientist David Everson’s results regarding voter turnout and the initiative
process are similar to Magebly’s.52
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Magleby also questions whether direct democracy lessens citizen apathy and
alienation. He believes that the complex, technical language of many proposi-
tions does nothing more than frustrate potential voters and, in turn, alienate
them. Nor is he convinced that citizen lawmaking raises levels of political
interest. “Most people are not very interested in politics most of the time,”
Magleby claims, “with or without the initiative.”53

While Magleby’s book is regularly cited by scholars of the initiative process,
recent empirical work challenges some of his early findings. In Educated by
Initiative, political scientists Daniel Smith and Caroline Tolbert uncover evi-
dence that voter turnout is higher in initiative states, that citizens are more
informed about politics in states with more frequent initiatives, and that greater
citizen efficacy and confidence in government exists in states with frequent
exposure to ballot initiatives.54 Others have concurred with Smith and Tolbert’s
findings.55

However, Smith and Tolbert are careful not to overstate their results. Using
multiple regression analysis (unlike Magleby and Everson), they find that
citizens with frequent exposure to ballot initiatives are more likely to vote,
but only under certain conditions. Midterm elections and noncompetitive
presidential elections produced differences in turnout between initiative and
noninitiative states, after controlling for a variety of variables. However, no
significant difference in turnout emerged during the extremely close 2000
presidential election.

Smith and Tolbert’s results regarding civic engagement are also election-
specific. They discover that “people in states with frequent ballot questions are
more informed about politics in the 1996 presidential election, more inter-
ested in politics in the 1996 and 1998 elections, and more likely to discuss
politics in the 1996 presidential election.”56 Again, significant results exist in
election years that have little information (midterm elections) or in years with
noncompetitive presidential contests. Increased political knowledge only hap-
pens when initiatives are closely related to campaign issues in state or local
elections, such as California’s Proposition 209 in 1996. The only measure that
is statistically significant across all years is citizen confidence in government.

Smith and Tolbert’s results indicate a potential positive of citizen lawmak-
ing. While most of their results are election specific, initiatives do create the
possibility of a more active citizen (although still not nearly as engaged as
classical democratic theorists would like). It should not come as a surprise that
there are positive aspects of direct democracy; after all, some strong arguments
exist for almost every subject discussed in this book. Although Smith and
Tolbert deliberately avoid the question of whether ballot initiatives undermine
representative democracy by weakening the legislature, they do leave open the
possibility that the negative effects of the citizen lawmaking could outweigh
their findings. And that is exactly the case.
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The problems with the initiative process

Citizen lawmaking may lead to greater civic engagement, but it also creates
significant harm. First, the initiative process is not conducive to good lawmak-
ing. Unlike in a legislature, there is no opportunity for compromise or deliber-
ation. Citizens have no choice but to vote an initiative up or down; there are
no other possible options. This is a dangerous way to create laws. As Magleby
notes, correctly:

While the reformers’ call to “let the people rule” rings an immediate and
positive chord, the actual experience with direct legislation demonstrates
that the process is structured in ways that limit effective participation for
some voters, and the agenda of issues may only serve to intensify conflict
and lead to a politics of confrontation. In contrast, indirect democracy is
generally structured to facilitate compromise, moderation, and a degree of
access for all segments of the community.57

David Frohnmayer, the former Oregon attorney general who is now the presi-
dent of the University of Oregon, says of the initiative process, “Initiative
campaigns enhance the new tribalism in our politics. It’s an up-or-down
choice between extremes, all-or-nothing, take-no-prisoners deal. I have no
idea how we’re supposed to live together in a civil society with a system like
that. It plagues us.”58 Finally, political scientists Bruce Cain and Kenneth
Miller note the irony of the initiative process. They write, “[D]irect democracy
can actually be less democratic than representative democracy in that it fails
to maximize democratic opportunities for refinement, informed deliberati-
on, consensus building and compromise, and violates democratic norms of
openness, accountability, competence, and fairness.”59

In addition to limiting debate and compromise, Cain and Miller argue that
direct democracy poses a threat because it undermines the courts. State judi-
ciaries often are forced to invalidate initiatives because the measures are
unconstitutional. This can create great resentment against judges—after all
their ruling goes against the wishes of the majority of the state’s voters—and
exacerbates many of the problems discussed in the previous chapter regarding
judicial independence. Judges who are forced to make unpopular rulings to
uphold the rights of minorities may be targeted when they come up for
reelection or retention.

The initiative process does not promote compromise or deliberation and,
moreover, threatens judicial independence, but perhaps even more problem-
atic is the fact that initiatives often tie the hands of legislators and under-
mine the legislature. If voters were only asked to vote on issues such as
same-day voter registration, same-sex marriage, or affirmative action, some
might not like the results, but they generally would not restrict the legis-
lature’s flexibility when it comes to issues of taxing and spending. Issues
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become far more complex once government spending is tossed into the
equation.

A good example is California’s Prop. 71 regarding embryonic stem-cell
research, an issue on which most people probably have a strong opinion. If the
proposition was simply a “yes” or a “no” on supporting stem-cell research, the
vote would have been easy enough. The problem, however, was that people
had to decide whether they wanted to spend $300 billion, or nothing at all, on
the issue. This proposition is a good example of the lack of flexibility with the
initiative process. A voter could support stem-cell research, but only want to
spend, say, $150 billion on it. But the bigger question is does the state of
California have $300 billion to spend on stem-cell research? That is a difficult
question for the average person to answer. Even though initiative voters tend
to be reluctant to vote for measures that have significant costs, people are
basically getting a free credit card to decide what they want to spend money on
and how much they want to spend without necessarily understanding what the
consequences of the spending are. In the end, state governments may run a tab
that they cannot afford. State spending as a result of the initiative process is a
concern, and at least one study finds that government expenditures are greater
in states and municipalities with ballot initiatives,60 but recent research chal-
lenges these results.61 A further study concludes that when a state’s economic
conditions are poor, fewer initiatives are passed, an indication that the public is
able to use its “credit card” somewhat wisely.62

The potential to use the credit card unwisely is a concern. However, the
bigger worry is not that initiatives will lead to uncontrollable government
spending, but rather that propositions will prevent legislatures from spending
as much as the people would like. Citizens often want to have their cake and
eat it too. We generally want government services and programs, but we do
not like to pay taxes—two obviously conflicting goals. If government takes in
less revenue, it would likely have to spend less money on the programs citizens
want. In this way, citizen lawmaking often puts politicians in a bind; tax cut
measures are likely to pass, meaning there is less money to spend on other
programs. As Donovan and Bowler write, “Responsiveness on one level
(changing tax rules) hinders responsiveness at another level.”63

One excellent example of this problem is California’s Prop. 13. Passed by
voters in 1978, Prop. 13 rolled back property values to their 1975 levels and
then allowed them to be reassessed only when the property changes hands. It
was an extremely popular measure at the time, and many Californians still
fiercely defend it today. The measure is also often attributed to igniting a new
wave of initiative proposals.

However, Prop. 13 has had many negative consequences. For example, a
family who bought a house in the 1990s paid as much as five times more
in property taxes than their neighbor who had been living in an identical
house since 1978.64 The disparity has only grown since the turn of the century.
While one can certainly question the fairness of the measure, it is not the
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proposition’s biggest flaw. The worst aspect of Prop. 13 is that it has limited
government spending on health, welfare, and, education—issues that the pub-
lic also supports—and has shifted spending away from localities to the state
government.65 As Broder notes, the happening of the latter is ironic since the
goal of the reformers was to take power away from the state legislatures.66

Peter Schrag, one of the harshest critics of Prop. 13 (and the initiative pro-
cess in general) and former Sacramento Bee editorial page editor, argues that
the process has made it “harder to write budgets, respond to changing needs,
and set reasonable priorities.”67 In other words, the initiative ties the hands of
the legislatures. Legislatures are often restricted because states enact tax or
expenditure limitations (TELs) or require a “supermajority” in the legislature
in order to raise taxes. Neither of these is unique to initiative states, but they
are more likely to be instituted in states with citizen lawmaking.68 TELs and
supermajorities make it increasingly tough for legislators to do their jobs. In
Colorado, for example, changes in tax policy are only allowed with voter
approval. It is extremely difficult for government to function if it does not have
control over collecting revenue. A few studies find that TELs lead to higher
long-term state debt.69

There is also some evidence that initiative states have less progressive tax-
ation, and that the poor bear a greater share of the burden of funding ser-
vices.70 If participants in direct democracy are more likely to be the educated
and the wealthy, then the voices of the less educated and the less well-off are
not heard. At least in a legislature, there are generally some representatives
fighting for the interests of these constituencies. Furthermore, initiative states
are more apt to rely on user fees than noninitiative states, the burdens of which
may fall more heavily on the poor.71

Donovan and Bowler best sum up the problems with the initiative:

Direct democracy does allow citizens the ability to change rules about
how legislatures do business, and it might be highly responsive to voter
hostility to the property tax. But contrary to what classical democratic
theorists might have feared about direct legislation, it does not cause a
state to have more redistributive policies (i.e., progressive taxation). Con-
trary to what Progressive advocates might have expected, it does not
necessarily cause more “responsible” budgeting in the long run. The
problem is not simply with direct democracy as a process, but how it
interacts (or fails to interact) with the legislative process. By frequently
presenting voters with only part of the fiscal equation (cutting taxes,
maybe borrowing, but rarely spending choices or raising new revenue),
direct democracy places state legislatures in a position where it might
be extremely difficult for them to write a budget.72

Direct democracy 59



Some potential reforms

Citizen lawmaking can undermine the legislatures and the courts, limit the
ability to compromise and deliberate, place undue burdens on the less well-off,
and lead to greater state indebtedness. That being said, the initiative process
remains extremely popular with the public and any attempt to eliminate it is
likely to fail. Since that is the case, there are some reforms that states could
adopt to make the process fairer, easier to navigate, and more democratic. I
only address a few of the hundreds of proposals that reformers have suggested.
According to the National Conference of State Legislatures, an astounding
188 reform bills dealing with the initiative were offered during 2001–2002
alone.73

If states choose to keep citizen lawmaking, then they must consider reforms
that at least control the process. Mississippi, the last state to adopt the initiative
(in 1992), created a limited process. Under the state’s initiative rules, no more
than five initiatives can appear on one ballot, laws of the legislature cannot be
negated, one-fifth of the signatures to place an initiative on the ballot must
come from each of the five congressional districts, and, for an initiative to pass,
at least 40 percent of voters who cast ballots in the election must support it. In
addition, every initiative that has revenue implications must identify the
amount and source of revenue required to implement it. If taxes are cut or
funding is reallocated, the initiative must specify which programs will be
affected.74

Mississippi’s initiative rules are a step in the right direction. For example,
limiting the number of initiatives makes it less likely that voters will be over-
whelmed and even more likely that they will be able to participate intelligently.
However, I would argue that the Mississippi rules do not go far enough. The
revenue implications requirement is better than nothing, but still gives the
public too much control over the budget process. If citizen lawmaking is
to exist, it should only be for nonrevenue or nonexpenditure measures. Critics
may argue that this reform would significantly limit the number of initiatives
proposed, something I think is actually a good thing, but it will keep legis-
lators from having their hands tied and lessen the possibility that unintended
consequences occur.

We must also make citizen lawmaking more open to deliberation and com-
promise. One particularly interesting reform was suggested by the Commission
on Campaign Financing, a bipartisan group that studied the use of the initia-
tive in California. The Commission recommended that the legislature hold a
public hearing on any qualifying initiative and then allow proponents of the
initiative to offer amendments. The legislature and the initiative proponents
would also be able to negotiate and compromise. These reforms could open up
the initiative process, allow for deliberation, and potentially have citizens and
legislators working together on legislation.75 The indirect initiative mentioned
earlier could be one way to accomplish these goals, although the effects of this
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procedure have been limited largely because of noncooperative legislatures.
Others have recommended having a judicial or administrative review of the
petitions before they circulate. This reform might lessen the number of initia-
tives that courts must overturn later as well as save initiative proponents and
opponents a great deal of time and money because they will be less likely to
challenge the initiatives in court.

Finally, states must make information more easily available to voters. For
all of its problems with the initiative process, this is one area where California
has taken a positive lead. The Secretary of State sends every registered voter a
booklet before the election that outlines the pros and cons of each proposition.
The booklet is not perfect, as mentioned earlier, it did not keep me from
struggling with one of my votes, but it is certainly better than nothing. Surpris-
ingly, only 11 states require voter information guides, and the quality of these
guides varies.

Citizen lawmaking is an intriguing idea. The ability to have a direct say in the
laws of one’s state is exciting, but giving citizens too much of a say can be
harmful. It undermines the abilities of the legislatures and the courts to per-
form their duties and can result in policies that protect the wealthy at the
expense of the poor. In the end, what appears to be democracy in its purest
form is really no more democratic—and perhaps even less so—than representa-
tive government. As Cronin writes in the introduction of his respected book on
direct democracy, “The idealistic notion that populist democracy devices [such
as the initiative] can make every citizen a citizen-legislator and move us closer
to political and egalitarian democracy is plainly an unrealized aspiration.”76

Recall elections

Before concluding this chapter, it is important to comment briefly on another
controversial form of direct democracy: the recall election. A recall election is
simply an election to remove an elected official from office during the middle
of her term. While the 2003 Californian gubernatorial recall election refer-
enced earlier may seem to be unique, recall elections are common for lower-
level elected officials, such as members of city councils and school boards.
Writing roughly 20 years ago, Cronin estimated that between 4,000 and 5,000
recalls had been held at the time and thousands more never made it to the
ballot.77 Obviously, that number has grown in recent years. Again, Figure 4.1
shows which states allow for the recall of statewide elected officials.

The main argument in favor of the recall is simple: it provides a continuous
opportunity for voters to hold elected officials accountable. With the recall,
incompetent, corrupt, or unresponsive politicians can be removed from office
without the public having to wait for them to come up for reelection. “With
the sword of the potential recall hanging over them, elected officials will
remain alert, honest, and responsive,” Cronin writes. “In this sense, the recall
can be viewed as a remedy for the defects of representative government.”78
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On the other hand, opponents argue, the recall could keep politicians from
making tough choices for fear of being removed from office early. It encour-
ages short-term thinking (what is best for the politician’s political career) over
long-term thinking (what is best for the locality or state). The recall also
undermines the notion of trustee representation, the view that elected officials
who may have access to information that the general public does not should
exercise their own judgement on issues that come before them. People also
criticize recall elections because they, by nature, promote divisiveness and
conflict. Furthermore, in some states, such as California, an official can be
recalled simply for political reasons not because they are corrupt or have
violated the law.

In general, we should be skeptical of recalls. First, representatives already
appear to be accountable to the people, even when the recall is not an option;
policy tends to mirror public opinion.79 Second, a system where politicians are
constantly being recalled can create chaos, both in the government that has to
deal with the constant turnover of politicians and in the electorate that must
continuously go to the polls to vote. However, it is far from clear, at the state
level anyway, that recall elections are undermining government and placing
an undue burden on the electorate. In fact, perhaps the aspect of the 2003
California recall election that contributed most to the circus-like atmosphere
surrounding it was the uniqueness of the election in that few attempts to recall
statewide officials ever make it to the ballot. While critics of the Davis recall
argued that the partisan nature of the recall would spark similar efforts across
the country, this has not happened.

Also, there is little evidence that the recall is keeping politicians from making
tough choices because of the constant threat of facing reelection. As Cronin
notes:

A few officials probably minimize the risktaking because of the recall. It
is doubtful, however, that the recall device encourages this any more
than the fact that they must stand for reelection. Politicians are generally
cautious. By definition they want to retain majority and plurality sup-
port. Democratic elections encourage this. Recall is merely an additional
device—a form of insurance.80

However, Cronin also states that there is little evidence that the recall really
improves democracy.

The recall device, often viewed as a direct democracy device, has not
significantly improved direct communication between leaders and led and
has not ended corruption in politics. Neither has it produced better-
qualified officeholders or noticeably enriched the quality of citizenship or
democracy in those places permitting it. Whether it has strengthened
representative government in any measurable way seems doubtful.81
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In the preface, I referred to my conversation with a student about the recall
of Gray Davis in which I referred to the recall efforts as “dumb democracy.” In
the case of the Davis recall, I considered it to be nothing more than a political
maneuver to ouster a politician that the public had reelected just a few months
earlier. Davis violated no laws and, while many in the state may have perceived
him as slimy, he did not face any corruption charges. In my view, then, this is
the recall at its worst. Democracy occurred in November of 2002; what hap-
pened roughly a year later was a successful attempt by wealthy politicians to
remove someone they did not like from office.82

There may be times when a politician legitimately needs to be removed from
office because of graft or other lawbreaking. For this reason, it is important to
have an impeachment process in place. Critics of impeachments as a way of
removing corrupt politicians note the expense both in terms of money and
time that the process brings with it, but it is not clear to me that the recall
process is any less expensive or faster. Regarding money, recall elections gener-
ally are not held in conjunction with other elections, which means that coun-
ties have to spend a significant amount of money to hold an additional election
day (see Chapter 2). Plus, the elected official, political parties, and interest
groups will no doubt spend a large amount of money trying to either defeat
the recall or get it to pass. Regarding time, for a recall to be put on the ballot a
certain number of signatures of registered voters must be obtained and then an
election must be scheduled. This process, even when done quickly as was the
case in California, can still take close to a year.

If we are going to insist on having the ability to recall elected officials—and
the public certainly seems to want this; in a 2003 poll 74 percent said that it
was a “good idea” for “people to be able to recall elected state governors solely
on the basis of their performance in office”83—then we need to put certain
rules in place to ensure a fairer process. First, the number of signatures needed
to place a recall on the ballot should be high. One of the reasons why the Davis
recall was successful was because recall supporters only had to obtain signa-
tures equal in number to 12 percent of the last vote for the office;84 most states
require that the percentage of signatures be doubled (usually 25 percent).
Second, politicians should be recalled only in cases where they have violated
the law. Political recalls lead to an even more divisive political atmosphere than
already exists. Finally, candidates who are facing a recall should be able to
appear on the ballot to “replace themselves.”

In the 2003 California gubernatorial recall, voters had to make two decisions:
(1) Should Governor Gray Davis be recalled, and (2) who should replace
him? Even if people voted “no” for the first question, they still had to vote on
the second. The catch was that Davis could not appear as a candidate on the
second question. Because of the large number of candidates who appeared on
the ballot on the second question (134!), it was possible that more people
could have voted to retain Davis than voted for his successor. For example, 48
percent of the public could have voted to retain Davis, in which case he would
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have been removed from office, but the winner to replace Davis may have
received, say, only 35 percent of the vote. Just because this scenario did
not occur in the 2003 Californian gubernatorial recall does not mean it is
something that cannot happen in the future.

The concept of direct democracy is an interesting one; it seems to be dem-
ocracy at its purest. Because of the initiative and the recall, citizens have direct
input into the types of laws that are passed and, in theory, are able to hold
elected officials more accountable. Direct democracy can be problematic,
however, as it may tie the hands of the legislature, undermine the courts,
promote regressive policies, and make compromise and deliberation difficult,
in the case of the initiative, and create a more divisive political climate, in the
case of the recall. If states are going to continue to promote direct democracy,
then they must ensure that rules regarding these two processes are in place
to make both work more effectively.
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Rethinking the mechanics
of voting

Part II





Ballot laws

In the previous chapters, I covered topics that are seemingly obvious questions
to consider regarding the quality of a country’s electoral democracy. However,
issues such as how easy it should be to vote and what offices people should
elect affect voters before they step into the voting booth. Once in the booth,
other questions arise that influence the quality of democracy. Who should be
listed on the ballot? In what order should those people be listed? What infor-
mation about the candidates should voters have available to them on the bal-
lot? Should we know a candidate’s partisan affiliation? What about whether
this person is an incumbent? How about a candidate’s occupation?

These questions do not receive nearly as much emphasis as those discussed
in the preceding chapters, but they have a potentially dramatic influence on
who gets elected and the quality of representation that constituents receive,
perhaps as much so as the rules that guide voting. In this chapter we will
examine several ballot laws beginning with who should get on the ballot in the
first place. Then, we will discuss aspects of the actual ballot, including its
design and the information that it provides to voters. I argue that we must
always include a candidate’s party affiliation on the ballot; in other words, we
should eliminate nonpartisan elections. Furthermore, we must guarantee that
candidates’ names will be rotated so that one candidate is not always placed
first, and we should strive for a consistent, simple ballot to cut down on voter
confusion once in the booth. All of these reforms will make voting more
democratic and allow citizens to vote more intelligently.

Getting on the ballot

If you are a candidate who wants to win office, it is virtually impossible for you
to do so if your name is not listed on the ballot.1 The problem is that, in many
states, getting on the ballot can be quite difficult. Because of federalism, each
state and the District of Columbia have their own requirements for a party or
individual to be placed on the ballot and, in the party’s case, remain on the
ballot. Even in federal elections, states determine the rules for ballot access.
Generally, parties and candidates face some sort of filing fee or must obtain a
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certain number of signatures to appear on the ballot, and in some states they
must do both. For example, in 2004 for a “new party” or independent presi-
dential candidate to get on the ballot in Arkansas, parties or candidates had to
obtain 1,000 signatures. In states like Maryland, Massachusetts, Missouri, and
Virginia, the party or candidate needed 10,000 signatures. In others, such as
California and Georgia, the number of signatures required each year changes,
depending on the number of registered voters, which is determined by indi-
vidual state requirements to the effect that the party or candidate needs to
obtain signatures equaling 1 percent of all registered voters; in 2004, 77,389
signatures were needed in California, 37,153 in Georgia. Colorado has no
signature requirement; the party or candidate must simply pay a filing fee
of $500.

However, the laws are more complex than just paying a filing fee or getting a
certain number of signatures. For example, some states allow only registered
voters to sign petitions, while others allow anyone of voting age to sign. In
some states, the party has to meet one criterion to qualify for all positions on
the ballot; in other states, parties’ candidates have to qualify for each individual
office. In some states, petitions must be notarized; in other states they do not.
Furthermore, the filing deadline is different in each state.

Ballot access laws generally work against third parties and independent
candidates. It is quite difficult, for example, for a minor party presidential
candidate to qualify for the ballot in all 50 states. There are 50 different
requirements with 50 different closing dates. It is extremely expensive for
candidates to obtain enough signatures. The costs of getting on the ballot are
further exacerbated because minor party candidates are often forced to retain
legal counsel. In some cases, the candidate might argue that a state ballot
access law is too restrictive. Other times the two major parties will file lawsuits
challenging the signatures on a minor party candidate’s petitions, such as when
the Democratic party filed lawsuits in numerous states in 2004 to keep Ralph
Nader off the ballot.2 Because of the complex requirements to get on each
state’s ballot in a presidential election, Nader only qualified for the ballot in 34
states and the District of Columbia.3 Even when candidates qualify in all states,
the process to get on the ballot drains an already small campaign chest. In
1980, independent John Anderson spent about half of his budget just getting
on the ballot in all 50 states.4 Since the two major parties always win enough
votes to be retained on the ballot in the next election, they do not have to go
through this unwieldy process.

There is debate over how much restrictive ballot access laws actually hinder
the chances of minor party or independent candidates. Noted ballot access
specialist Richard Winger writes, “Not surprisingly, minor parties are much
more likely to win elections when such laws are lenient.”5 Still, it is highly
unlikely that a third-party candidate will win an election, no matter what the
ballot access law. Furthermore, not everyone is convinced that more stringent
ballot access laws negatively affect third-party candidates. Political scientists
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Christian Collet and Martin Wattenberg find that “ballot access laws explain
very little of the variance in either the number of minor party candidates or the
vote for them.”6 They continue, “At best, lenient ballot access laws allow
minor and independent candidates to preserve their limited resources for other
activities.”7

People in favor of more stringent ballot access requirements tend to make
two arguments. First, they argue that it is in the best interest of the electorate
to limit the number of candidates running in an election, otherwise elections
become too complex and the costs of voting too high. Having to decide
between 10 candidates is more difficult than having to decide between two.
You do not want the situation to happen that occurred during the Californian
gubernatorial recall, mentioned in the previous chapter, when 134 candidates
appeared on the ballot. Candidates needed 65 signatures and a $3,500 filing
fee or 10,000 signatures and no filing fee to get on the ballot. Yet, the Califor-
nian gubernatorial election was clearly a unique case; few races have more than
three or four candidates on the ballot, even when requirements are not that
steep. And, even in the recall case, the election was pared down quickly to
three or four viable candidates. For all of the concern about the recall, it did
not end up being much different from other elections. Furthermore, people
often say that they do not vote because there are not enough choices. More
candidates, then, may actually increase the likelihood of voting.

The second argument in favor of more stringent ballot access laws is that it
protects the two-party system, which, as mentioned earlier, is exactly the prob-
lem that opponents of stringent ballot access laws have. If it is indeed more
difficult for third parties to succeed when it is harder to gain access to the
ballot, then the two-major parties’ status as the two-major parties is protected.
There are few things on which Republicans and Democrats agree, but one is
that they definitely like being the two major parties.

The pros and cons of a two-party system are beyond the scope of this book,
although I do briefly discuss them in the concluding chapter, but it is not
clear to me that less restrictive ballot-access laws threaten such a system.
Ballot-access laws are only one factor that hinders the success of minor parties
in the United States. Even when third-party or independent candidates get on
the ballot, and they often do, they are unlikely to win. This is primarily because
of the single-member district, winner-take-all rules of most American elec-
tions. For the overwhelming majority of elections in the US there is no prize
for finishing in second place. The candidate who receives the most votes (a
plurality) wins the election. As a result, a two-party system usually emerges.8

Under proportional representation, the number of party candidates who win is
proportional to the overall percentage of the vote won by the party slate. In
other words, if there are 10 seats to fill and Party A wins 50 percent of the vote,
Party B 30 percent, and Party C 20 percent, then the parties would receive
five, three, and two seats, respectively. Under the American system, Parties B
and C would be shut out. As a result, many people consider a vote for a third

Ballot laws 69



party to be wasted. To use an example from the 2000 presidential election, two
candidates had a chance to win the election (Bush or Gore). Let us assume that
Nader was your first choice, Gore your second, and Bush was unacceptable. It
might make more sense to vote for Gore instead of Nader even though Nader
was your most favored candidate, because it would help Gore, a candidate
who was still acceptable, win and keep Bush, a candidate who was unaccept-
able, from winning. In the end, Nader loses votes that he otherwise might
have won.

The single member district, winner-take-all system is only one of several
barriers to third-party success. Third-party candidates are regularly excluded
from debates, they usually do not have the funds to run a competitive cam-
paign, and they do not receive the same media coverage as the major party
candidates. The point is that less restrictive ballot-access laws do not mean the
end of America’s two-party system. Conversely, restrictive ballot-access laws
may weaken democracy and threaten electoral accountability. First, from
a democratic standpoint, restrictive ballot-access laws limit the number of
options from which voters may choose. To go back to the Nader example,
there were still close to three million people who voted for Nader even though
he had no chance of winning. These people did so likely because they felt that
neither Gore nor Bush was acceptable and they wanted their voices to be
heard. If Nader was not on the ballot, then those voices would have been
silenced.9 Perhaps an even bigger concern about restrictive ballot-access laws is
that there is evidence that such laws increase the frequency of uncontested
House races.10 According to a study by political scientists Stephen Ansolabe-
here and Alan Gerber, stringent filing fees and petition requirements actually
discouraged one of the two major parties from running candidates in many
House races. As the authors write:

The usual justification states give for their restrictive ballot access laws is
that they need to prevent cluttering the ballot, which would result if many
frivolous candidates filed for office. The problem, though, is not that
voters face too many choices, but too few. Our findings reveal that laws
governing access to the ballot stunted competition in U.S. House races
during the 1980s.11

If people do not have a choice when voting, then accountability suffers.
Moreover, even a nominally contested race may raise the incumbent’s aware-
ness about issues that constituents are concerned about. Ansolabehere and
Gerber continue:

Elections are crude instruments with which constituents discipline their
representatives. Absence of even a nominal challenger short-circuits the
electoral connection. When an election is uncontested, an important
opportunity for voters and their representatives is lost.12
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The fact that the two-party system would not be affected by less restric-
tive ballot-access laws, that these laws do not usually lead to overly crowded
ballots and even when they do the election quickly is pared down to just a few
serious challengers, and that electoral choice and accountability is hindered by
restrictive ballot access laws are all reasons why states should make it easier for
candidates to get on the ballot.

Candidate information on the ballot

Obviously, whether a candidate is placed on the ballot will influence whether a
person votes for that candidate, but it is not the only ballot-related stimulus on
vote choice. As discussed in Chapter 3, Americans vote for a large number of
offices. Most of these elections receive virtually no media coverage, making
information about the contests difficult to come by. As a result, for many
of these “down ballot” contests—elections for offices that are listed at the
bottom of the ballot—voters are starved for information about the candidates.
They either choose not to participate in these races or they look for any cue
that might give them at least some information about the candidates. For
instance, in low-information elections voters often rely on a candidate’s race or
gender when determining their vote.13

Often, the ballot itself will provide the voters with cues. Perhaps the most
useful cue—and the most recognized—that is sometimes available on the bal-
lot is the candidates’ partisan affiliations. While the candidates’ party identifi-
cations are always listed on the ballot for federal offices,14 the vast majority of
local elections in the United States, and many elections for judge and statewide
office are nonpartisan; elections for the Nebraska state legislature are nonparti-
san as well. In nonpartisan elections, the candidates’ names are listed on the
ballot without their party affiliations next to them.

As with many of the reforms mentioned in this book, the idea for nonparti-
san elections originated with the progressive movement around the turn of the
twentieth century. At the time, political machines controlled almost all aspects
of government in many cities. The machine would determine the party’s nom-
inee, which was tantamount to determining who the elected official would be.
Because of patronage, party bosses were able to demand loyalty from many of
the cities’ residents, especially the large immigrant populations who came to
the United States with very little, only to be helped by the political machine in
obtaining a job.

As a result of the powerful political machines, the progressives began advo-
cating electoral reforms designed to cripple the machines’ stranglehold on
local government. For example, progressives pushed the Australian ballot to
make voting private. Before the Australian ballot, a uniform ballot in a precinct
did not exist. Instead, political parties would give color-coded ballots to their
supporters who would then cast the ballots in the open. The machines often
had “election officials” who watched to be sure that people voted the way they
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were supposed to. Progressives also introduced the party primary to limit the
control of the political machine over the nomination process (see Chapter 8).

Another significant reform was the nonpartisan ballot. Progressives believed
that if party politics were removed from the local level, then it would limit the
power of the party machines and make government more responsive to the
people. Not only would nonpartisan elections weaken the party machines, but
also they would keep the divisive influence of national parties out of local
government. After all, the old adage is that “there is no Democratic or Repub-
lican way to fill a pothole.” Because most of municipal government was
administrative in nature, progressives felt that people should choose the best
leaders and managers to make government run effectively, not the person who
was most political.

Removing party affiliation from the ballot, progressives argued, would force
people to seek out information that was more relevant to the election than
party affiliation.15 The problem is that there is no empirical evidence that
people actually do so. In fact, most of the research on nonpartisan elections
indicates that people either skip the election altogether, rely on less reliable
cues than partisanship, or simply guess when deciding for whom to vote.

In my work with Brian Schaffner and Gerald Wright, we find that voter
roll-off—people who turn out to vote, but do not vote for a specific office—is
generally higher in nonpartisan elections.16 For example, the average roll-off in
the Kansas state Senate elections between 1984 and 1990 was only 6 percent.
However, in Nebraska, a state that is comparable to Kansas politically and
demographically, but whose state legislative elections are nonpartisan, the
average roll-off was 39 percent over the same time period, more than six times
greater than the roll-off in Kansas. Other studies find similar results when
comparing nonpartisan and partisan judicial elections.17

It is not simply the fact that, in some cases, millions of people who already
made the effort to turn out to vote skip certain elections that is troublesome,
but the fact that, in some cases, millions of people are voting in these elections
with seemingly little information. Schaffner and I examined statewide elec-
tions in California, which include several partisan offices like insurance com-
missioner, attorney general, and treasurer, and one nonpartisan office, the
superintendent of public instruction. We found that the more education a
person had the more likely they were to provide an answer to a vote choice
question for the superintendent race in a preelection survey.18 Presumably,
those with more education would then be more likely to vote. The problem is
that those who provided an answer to the vote choice question were less likely
to choose the candidate from their party in the nonpartisan election than in the
partisan ones. For example, in the superintendent race that we studied, incum-
bent Delaine Eastin (a Democrat) ran against Gloria Matta Tuchman (a
Republican). Each candidate took positions that were consistent with their
parties’ platforms. Eastin strongly opposed school vouchers and supported
bilingual education; Tuchman supported school vouchers and was a cosponsor
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of an antibilingual education measure that California voters had approved. In
other words, there should be no reason why Democrats would be less likely to
support Eastin compared to Democratic candidates for other statewide parti-
san offices and vice versa for Republicans and Tuchman. Yet, that is exactly
what we found. People appeared to either be guessing or using less reliable
cues when making their vote choices.

Furthermore, nonpartisan elections have the potential to undermine repre-
sentation. Schaffner, Wright, and I find that nonpartisan elections advantage
the minority party in an area because they hide a reliable cue from voters.19

“Consider a city council district where Democratic candidates tend to win 70
percent of the vote. In a partisan election, a Democratic candidate is likely to
win, based solely on the normal Democratic vote he or she can expect to
receive by being a Democrat. Likewise, a Republican in such a district faces an
uphill battle once voters learn of his or her party affiliation. However, if party
labels are removed from consideration, voters will rely on other cues or even
vote randomly. Relative to a partisan contest, this situation favors the Repub-
lican because it is more likely to put him or her on an equal footing with the
Democratic candidate. Of course, this situation can work against Republicans
just as easily.”20 There is anecdotal evidence that the minority party advantage
does allow minority party candidates to win elections that they otherwise
would have lost had their party affiliations been listed on the ballot.21

In addition to questions about the quality of voting and representation, it is
not obvious that we want partisanship to be removed from the local level.
Sure, maybe issues such as abortion or the war in Iraq have no relevance for
local government, but the notion that partisanship does not matter at the local
level is short sighted. There may not be a Democratic or Republican way to fill
a pothole, but there are certainly differences of opinion between the two par-
ties on how many and whose potholes are going to be filled. If partisanship did
not matter at the local level, then people would not care about the party
affiliation of the mayor or whether the city council was comprised of Democrats,
Republicans, Libertarians, or whatever. However, it is my experience that most
people do care about such things. If you are a Republican, you would likely
much rather have a Republican mayor than a Democratic one, and vice versa
for Democrats. If this is the case, then partisanship must matter at the local
level. For offices where it is less clear how partisanship plays a role, say the
coroner or public weigher, as noted in Chapter 3, we should not be electing
these positions anyway. The intentions of the progressives to cripple the party
machines by instituting nonpartisan elections may have been noble, but the
machines have either been destroyed or severely wounded, with no sign of
returning to the power they had in their heyday, and we are left with a host of
negative consequences. In other words, in this case the progressives’ attempt
to strengthen democracy only ended up weakening it.

A candidate’s party affiliation is not the only information that is available (or
not) on the ballot. California, for example, lists each candidate’s occupation
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and whether he or she is an incumbent. Ohio does the same for judicial races.
Other states, such as Massachusetts, Maine, and South Dakota, provide the
candidates’ hometowns. Again, these are low-cost cues that might help a voter
decide when she has little or no information about the candidates in an
election. Although they may not always be reliable cues, voters can still use
them to make assumptions about who the best candidate might be. For
instance, when voting for state treasurer, one might infer that a banker would
be more qualified for the job than a college professor. Likewise, voters may
perceive incumbents to be more qualified than challengers, since they have
already held the post. “One way to gain the appropriate skills for a job, or at
least give the impression of having gained such skills, is to have already held
that job,” writes political scientist Monika McDermott. “For voters with little
actual information about the candidates, few people could seem more qualified
than the person currently holding the office.”22

Research indicates that voters do indeed use cues, such as the candidates’
occupations or hometowns, or whether they are the incumbent.23 First, in
races when a candidate’s occupation seems related to the office for which she
is running or an incumbent is running, abstention decreases.24 Second, the
listing of occupations on the ballot not only influences whether people vote,
but who they vote for as well. One study finds that in elections to the Board of
Trustees for the Los Angeles Community College system, candidates in the
field of education did better than opponents without any experience in this
area.25 Another study uncovers evidence that when candidates have a perceived
qualification advantage based on their occupation or status as incumbents,
voters are more likely to support those candidates.26

While occupation, incumbency, or hometown may be better than nothing,
they are not necessarily reliable cues. As McDermott notes, “this does not
mean that the incumbent candidate has actually performed well in their role—
gaining requisite skills and exhibiting competence—merely that voters lacking
real information may assume they have solely because they are the incum-
bent.”27 Including candidates’ occupations, hometowns, or whether they are
incumbents makes little sense. As I argued earlier, we should not be electing
officials to most of these low-information offices. However, if we are going
to continue to do so, then these elections must be partisan because party
identification is more likely to be an accurate cue than the others mentioned.
Moreover, there is convincing evidence that when party affiliation is available
as a cue, people use it.28 Regarding other types of cues, why stop at hometown
or occupation? Why not include a candidate’s race or gender? These cues are
likely to be as reliable as a person’s hometown or occupation. How about
endorsements from interest groups? Why not include statements from the
candidates on the ballot or their positions on issues? This, too, would be useful
information, perhaps more useful than even party affiliation. The problem is
that if we do not limit the information available on the ballot, then ballots
become too long and confusing, which, as I argue momentarily, has negative
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consequences regarding voting. There are rational reasons to only include a
candidate’s party identification on the ballot. First, it is the most beneficial
shortcut for voters. Second, even if it is not the most reliable cue, parties
nominate candidates to run for office; bankers, lawyers, and people from
Peoria do not.

Incumbency status might be different from occupation, hometown, race,
or some of the other cues just mentioned, because it allows voters to make
retrospective evaluations. If people are pleased with the way government is
currently running, then it makes sense to vote for the incumbent. However,
the problem with including incumbency status on the ballot is that the
significant advantage that incumbents have in elections will likely increase.
The only candidate information that should be listed on the ballot is party
identification.

The order of candidates’ names on the ballot

It is not just the candidate information that is listed on the ballot, which can
influence the outcomes of elections, but the order in which the candidates’
names appear as well. The next time you are asked to participate in a taste test
for, say, Pepsi, I can almost guarantee which cup will contain Pepsi; it will be
the first one you drink. How do I know? Because of what is called the “primacy
effect.” The primacy effect refers to the fact that people tend to choose the first
choice offered, especially when they have little information about the decision
they must make. Pollsters, for instance, want to constantly rotate the question
stem when asking about a topic to alleviate the problem of the primacy effect.
For example, you do not want to ask every person in your sample the question,
“Do you support or oppose universal healthcare?” Instead, you want to make
“support” the first option for half of the sample and “oppose” the first option
for the other half to combat the primacy effect.

The primacy effect occurs in more than taste tests and public opinion sur-
veys; it transpires in voting as well. Research finds that candidates who are
listed on the ballot first do better than those who are not.29 According to
scholars, being listed first on the ballot has led to an advantage of anywhere
from 2.5 percent to 25 percent.30 Not surprisingly, the primacy effect is greater
in races in which voters have little information about the candidates, such as
nonpartisan elections. However, it is not simply low-information elections
where one sees the primacy effect. Political scientist Jon Krosnick and his
colleagues find evidence of the effect, even in presidential elections.31 Accord-
ing to Krosnick, when controlling for party registration, Bill Clinton’s vote
total was 4 percent higher in California Assembly districts in 1996 when his
name was listed first as opposed to last. Similar results occurred in 2000, where
George W. Bush did 9 percentage points better in California Assembly districts
where he was listed first as opposed to last.32 Krosnick and his colleagues even
speculate that the primacy effect may have allowed Bush to win the 2000
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presidential election since he was listed first on the ballot in the state of Florida
where he beat Vice-President Al Gore by only 537 votes.

As with all aspects of the ballot, the order in which the candidates’ names
appear varies by state and sometimes locality. In fact, one study listed 33
different rules that states and localities employ regarding procedures for order-
ing names!33 Some states, such as Florida, require the candidate from the
governor’s party to be listed first. Since a Republican held the Florida gover-
norship in 2000 (George Bush’s brother Jeb), Bush was listed first on the
ballot. Other states, such as Massachusetts, require that the incumbent is
placed first. This option is problematic because it gives incumbents yet another
advantage over their opponents. In some jurisdictions, the candidates who file
first are listed first; in others, names are simply put alphabetically. In some
instances, the two major parties are listed first followed by minor party and
independent candidates; in others, the Democratic candidate is always placed
first. In some places, election officials are allowed to put the candidates in any
order they please! The list goes on and on. The point is that in the overwhelm-
ing majority of elections, one candidate is always going to be advantaged by
her place on the ballot.

The solution to this problem is simple: mandatory rotation of names. With
the mandatory rotation of names the candidate listed first would vary by
precinct or, potentially, county or assembly district. This would ensure that all
candidates would have the same opportunity to appear first on the ballot.
Amazingly, only 12 states have passed laws to rotate names in at least some of
their elections.34

The major arguments against mandatory rotation of candidate names
include voter confusion, cost, and difficulty counting ballots. Ballots that list
the candidates alphabetically or always list the same party first are easier for
voters to navigate. Furthermore, “states that require name rotation invest
resources to print and distribute multiple different versions of ballots, and
counting of ballots is a bit more complex when varying name orders are used,”
write Krosnick and his colleagues. “These resources are more substantial when
different precincts use different voting methods (that is, some use paper ballots
and other use punch cards).”35

This is another example of states and localities not investing the money to
promote fair elections. Election costs could be cut numerous ways, most obvi-
ously by eliminating a number of the dates in which elections are held (see
Chapter 2). If voter confusion is a problem, then sample ballots should be
sent to registered voters in advance. Again, this idea will cost money, but as
Krosnick writes, “When it comes to our ballots, and our elections, integrity has
to come first on the list.”36 Some might question, from a cost-benefit analysis,
whether name rotation is worth it. After all, the outcomes of most elections
will not be influenced by the order the candidates’ names appear on the ballot.
Yet, there are many close elections and the outcomes of those, especially
those that occur in low-information environments, may be in question. If the
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outcome of an election is 51 percent to 49 percent and the effect of appearing
first gave the winning candidate a two-point boost, which would be at the low
end of the advantage provided by the primacy effect, then the wrong candidate
may have won. This scenario is not that unlikely.

A recent ruling by the New Hampshire Supreme Court provides some hope
that the problem of the primacy effect is being taken seriously. The Court
declared that New Hampshire’s law mandating that candidates’ names be
listed in the order of whose party had received the most votes in the preceding
election was unconstitutional. It also threw out the provision of the law that
stated candidates whose party did not contest the previous election would be
listed alphabetically. The Court based its decision on Part I, Article II of the
state constitution, which states, “Every inhabitant of the state, having the
proper qualifications, has an equal right to be elected into office.”37 However,
not every court has ruled like New Hampshire’s Supreme Court. In December
2006, a US District court ruled that Maryland’s law that puts candidates
on the ballot alphabetically was constitutional.38 In September 2007, the 4th
Circuit Court upheld the lower court’s ruling.

Ballot design

The order in which candidates’ names appear on the ballot is a concern, but so
is the design of the ballot itself. Once more, because of federalism, there are
numerous formats of ballots. On the face of it, ballot design seems to be quite
simple. After all, how complex can it be simply to list the candidates’ names
and have people check boxes indicating for whom they wish to vote? Quite
complex, actually. Confusing ballot designs can lead to frustration in the
voting booth or worse, people’s votes not being tallied correctly or at all.

If Americans were not familiar with the importance of ballot design before
the 2000 election, they certainly should be after the election. The “butterfly
ballot,” where candidates names were alternated on opposite sides of the bal-
lot, confused voters in Palm Beach County, Florida, many of whom believed
they were voting for Al Gore when they actually voted for Pat Buchanan (see
Figure 5.1). “The probable errors caused by the infamous ‘butterfly ballot,’ ”
write political scientists Richard Niemi and Paul Herrnson, “were enough
to swing the outcome in the county, state, and Electoral College from one
candidate to another.”39

Certainly the effect of the butterfly ballot in Florida is an extreme example,
but empirical studies find that complex ballot designs do lead to more
unrecorded votes.40 Directions on ballots can be confusing, especially when
voters are asked to vote for more than one candidate for the same office.
Furthermore, information that is designed to make it easier for people to
vote can make voting more difficult. For example, according to Niemi and
Herrnson, candidates’ occupations or places of residence make the ballot
unnecessarily complicated by causing too much “clutter.”41 Nevada and Rhode
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Island actually list the length of terms for the offices.42 This makes absolutely
no sense. At least with occupation or, to a lesser extent, a candidate’s home-
town, one could argue that these cues help a person decide how to vote; length
of term is irrelevant when deciding how to vote.43 The problem with clutter is
another reason why it makes sense only to include a candidate’s party affiliation
on the ballot.

Several states give voters the option of casting a “straight-ticket” vote. In
these states, including Indiana and Iowa, voters can simply check one box to
vote for all Democratic (or Republican) candidates. The straight-ticket option
is an excellent idea because it generally makes voting easier and reduces the
possibility of error. Furthermore, studies find that when a straight-ticket
option exists, voter roll-off decreases.44 The problem is that straight-ticket
options can become confusing because of nonpartisan offices—yet another
reason to do away with nonpartisan elections. For example, in Iowa, voters
“who read only the instruction for straight-ticket voting would not even real-
ize that there were nonpartisan offices and propositions on the ballot.”45 In
North Carolina and Oklahoma, voters have to make multiple straight-ticket
votes. And, in some states, like New Hampshire and Pennsylvania, voters have
the option of voting “straight ticket with exception.” In other words, a person
could check one box to vote for all Republican candidates, but then still cast a

Figure 5.1 The “butterfly ballot” used in Palm Beach County, FL during the 2000
presidential election.

Source: Smithsonian National Museum of American History.
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vote for the Democratic candidate for controller. As Niemi and Herrnson
note, the “straight ticket with exception” option can be quite confusing.46 The
straight-ticket option is a smart idea, but states must not make it unnecessarily
complicated.

There is a concern that the straight-ticket option unfairly advantages the
majority party in an area. If the majority of a state is Republican, then regis-
tered Republicans may simply vote a straight-ticket instead of considering a
viable, attractive Democratic candidate. In fact, Illinois Republicans were so
concerned about the advantages the majority party obtains from the straight-
ticket option that one of the last acts they passed while in power in the
mid-1990s was to remove the straight-ticket option from Illinois ballots. It is
certainly understandable why minority parties would be concerned by the use
of a straight-ticket voting option; their power and influence is at stake. Still,
this concern is not a strong enough reason to eliminate a law that, if the ballot
is designed correctly, makes voting easier.

Who is on the ballot, the information available on the ballot, and the design of
the ballot all have potentially significant effects on who wins elections, perhaps
as much so as who gets to vote in those elections. While the federal nature of
the US government will make this proposal unlikely to happen, voters in the
United States would benefit from a consistent ballot and candidates would
benefit from consistent ballot-access laws. To recap, ballot-access laws should
not be too stringent to keep minor party or independent candidates from
getting on the ballot, nonpartisan elections should be eliminated and party
affiliation should be the only candidate information listed on the ballot, and
states should enact laws that require the mandatory rotation of names on
ballots.

The ballot design and ballot-access laws are not the only aspects of the
mechanics of voting that vary dramatically state by state or locality by locality.
In the next chapter, I turn to the actual voting machines that are used by
people to cast votes. As with the topics discussed in this chapter, voting
machines are not usually at the top of people’s list when thinking about the
quality of electoral democracy. As recent elections illustrate, however, they
should be.
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Voting machines

Here is a startling fact. In the 2000 presidential election, roughly 2 million
people showed up on election day, but did not have a vote counted in the
election.1 Some of these people purposely did not vote in the presidential
election, but a substantial number—an estimated 1.5 million people—believed
that they had voted when in fact they had not.2 Why were their votes not
counted? Some may not have followed directions, but many people’s votes
were not counted because of problems with the voting machines they used to
cast their ballots.

Before 2000, only a handful of political scientists and practitioners paid
attention to the pros and cons of various voting machine systems. As Stephen
Ansolabehere and Charles Stewart III, two political scientists who had studied
this issue, write, “The methods used to cast and count ballots is surely one of
the most mundane aspects of elections.”3 Few people would have considered
the types of voting machines jurisdictions used to be an integral aspect of
debates over fairness of elections and the quality of electoral democracy. The
2000 presidential election, particularly in Florida, proved otherwise. The
country was captivated as election officials in several Florida counties counted
and recounted people’s ballots. Yet because of problems with the punch card
ballots used in the counties, it was unclear on many ballots what the intentions
of the voters actually were. In an election that was ultimately decided by 537
votes, it quickly became apparent that voting machines mattered. In the after-
math of that election emerged a new wave of studies examining the reliability
of different systems, most notably the Caltech/MIT Voting Technology Pro-
ject’s Voting: What Is, What Could Be and the General Accounting Office’s
Statistical Analysis of Factors That Affected Uncounted Votes in the 2000
Presidential Election.4

In this chapter, I analyze the results of some of those studies. They clearly
show that some voting machines work better than others, although some of
the findings are contradictory. Based on the results of these studies, I argue
that it is best if states move to newer technological systems and eliminate one
kind of voting system in particular, the punch card ballot discussed in the
preceding paragraph. While optical scan machines seem to be the best option
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today, electronic voting, which has received much positive and negative press
since the 2000 election, is also an enticing possibility. Most importantly,
decisions about voting machines, whichever type is employed, should be made
by states, not localities, to eliminate equal protection concerns raised by pre-
cincts using different voting machines. Finally, states should require regular
audits of elections to discover attacks or failures in the voting machines.

Different types of voting machines

Before getting into the strengths and weaknesses of various voting machines, it
is essential to define a few terms that are needed to understand how well the
systems perform. One also needs to be aware of the different types of voting
systems that exist. In general, localities use one of five voting systems or a
combination of them.

1 Paper ballot—This is the simplest, oldest, and least frequent voting sys-
tem. Candidates’ names are simply listed on a piece of paper and voters
then make their marks on the ballots. Paper ballots are counted manually.
By 2000, only 1.3 percent of people voted using a paper ballot.5

2 Mechanical lever machine—Around since the late 1800s, voters walk
into a large steel booth, make their choices, and then pull a lever to cast
their votes. The machine then tabulates the votes. Once by far the most
dominant mode of voting, the number of counties using lever machines
has dropped significantly over the last 25 years.6 In fact, lever machines
have not been manufactured since 1982.7

3 Punch cards—With punch cards, voters remove a small circle, known as a
“chad,” when voting. Voters use a stylus that, in theory, should cleanly
remove the chad. There are slightly different versions of punch card bal-
lots, including Votomatic, Pollstar, and Datavote. Votomatic punch card
ballots, for example, do not have the names of the candidates listed on
the ballot, while Datavote punch card ballots do. Once the chads are
removed, the ballot is then placed into a computer that reads the votes. In
the 2000 presidential election, the largest percentage of the voting popu-
lation used some form of a punch card.8 Because of the controversy in
Florida, fewer jurisdictions use this system today.

4 Optical scan—Students who have taken a multiple-choice test are familiar
with optical scan technology. With optical scan ballots, voters fill in an
oval with machine-readable ink (or they must connect lines). Votes are
then tabulated in optical scanning machines either at the precinct or in a
central location. In the 2000 presidential election, over 40 percent of all
counties used optical scan, more than twice the percentage of the next
most frequently used system (punch cards).9

5 Electronic voting machines—With direct recording electronic (DRE)
machines, people cast their ballots in a similar manner as they would if
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they were taking money out of an ATM. They may press a button to vote
for a candidate, or some machines allow the person to simply touch
the candidate’s name on the screen. Votes are tabulated electronically,
although some systems create what is essentially a receipt to keep a paper
trail of votes in case a recount is needed or there is concern about fraud.
The number of counties using DRE machines has grown substantially
over the past 25 years.10

6 Mixed voting systems—Some jurisdictions use a combination of the five
voting systems just mentioned.

When evaluating voting machines, a person should know the residual vote
rate, which is simply the percentage of all ballots cast in a geographical unit
that did not record a vote for a certain elected office or initiative.11 For
example, if 10 people showed up to vote, but only eight cast votes that were
tallied, the residual vote rate would be 20 percent. A vote may not be recorded
because of “overvotes,” when people cast more votes for an office than they
should have—for instance, they voted for both John Kerry and Ralph Nader
for president—or “undervotes,” when there is no vote apparent on an indi-
vidual’s ballot. Although overvotes almost always indicate voter error, the
same cannot be said for undervotes. Certainly some undervotes occur because
the machine did not tabulate the vote correctly, like if the chad was not com-
pletely removed from the ballot or because voters did not follow directions,
but often people skip an elected office or initiative either because they do not
know enough about the candidate or initiative, or because they do not care
enough about either.12 This latter type of undervote does not indicate a prob-
lem with the voting machine. Perhaps the best way to measure the residual
vote rate is to examine presidential elections because, although certainly some
people purposely do not vote in presidential elections, voter roll-off is usually
lowest in these elections, providing a better indication of the number of votes
that were not counted either because of human or machine error.

The problem with punch card ballots

As I will show over the next few pages, there is great debate and often con-
flicting results over what is the most reliable voting machine. However, one
result is remarkably clear: punch card ballots are consistently the least reliable
of the five different kinds of voting technology when it comes to residual votes.

Punch card ballots became notorious after the 2000 presidential election
because of the problems with recounts in several Florida counties. Terms like
“hanging,” “pregnant,” or “dimpled” chads became common jargon. The
problems with punch card ballots should not have been surprising since several
academic studies of voting machines find them to regularly have the highest
percentage of residual votes. Analyzing residual vote rates as a percent of all
ballots cast from 1988 to 2000, the Caltech/MIT Voting Technology Project
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found that the residual vote rate for punch cards in presidential elections was
2.5 percent, compared to 2.3 percent for DRE, 1.8 percent for paper ballot,
and 1.5 percent for optical scan and lever machines, respectively.13 The
Caltech/MIT study is just one of several studies that discovered that punch
cards are least reliable.14 Ansolabehere and Stewart estimate that had all the
jurisdictions who voted with punch cards in 2000 used optical scanners instead,
roughly 500,000 additional presidential votes would have been recorded.15

Another concern with punch card ballots is that while, contrary to con-
ventional wisdom, there is little evidence that they are used predominantly in
poorer counties,16 some people are more likely to commit errors using punch
card ballots than others. In their examination of voting in the 2000 elections in
Los Angeles County where all voters used punch card ballots, D.E. “Betsy”
Sinclair and R. Michael Alvarez find that minorities and women are more likely
to cast under or over votes than whites and males.17 Studying elections
in South Carolina and Louisiana in 2000, Michael Tomz and Robert Van
Houweling come to a similar conclusion.18

Because of worries about the accuracy of punch cards after the 2000 elec-
tion, Florida, as well as several other states and localities, moved to other
voting systems. In 2002, Congress passed the Help America Vote Act (HAVA),
a central component of which was subsidizing the replacement of punch card
systems and lever machines in favor of more modern equipment. In his study
of residual rates in the 2004 election, Stewart finds that the replacement of
such equipment led to fewer voter errors. Overall, the residual rate fell from
1.9 percent in 2000 to 1.06 percent in 2004, the equivalent of about 1 million
votes. Much of the decline in the residual rate is attributed to localities chan-
ging from punch cards to either DRE or optical scan technology.19

The pros and cons of the remaining contenders

It is clear that punch card ballots are the most prone to voter error, and this
fact has resulted in a significant decline in the number of jurisdictions using
them. Another older technology, the lever machine, actually does relatively
well regarding residual vote rates. Although performing poorly in races for
governor or senator between 1988 and 2000, lever machines, along with the
optical scan technology, had the lowest residual rate in races for president.20

Another study uncovers evidence that lever machines had the smallest percent-
age of voided ballots during the 1996 presidential election.21 Furthermore,
Tomz and Van Houweling find that lever machines lessen the racial gap in
voided ballots that is common with punch card ballots.22 Even so, while they
perform reasonably well on one measure of success for voting machines—
residual rate—they do not perform as well on another measure—getting
people through the polls quickly. Moreover, it is impossible to determine if
votes are recorded correctly and election officials cannot perform audits. As a
result, lever machines are no longer produced making them an unviable option
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as well. This leaves three possible alternatives: paper ballots, optical scan, and
DRE. Here are some of the strengths and weaknesses of all three.

Paper ballots

Paper ballots are by far the least technologically advanced of any of the voting
systems. Indeed, there is no technology involved at all. People simply make
their marks on a ballot, which are then hand-counted by an election official. It
is a system that has been in use longer than any other voting system. Perhaps it
is most surprising, then, that, according to the Caltech/MIT study, paper
ballots had the lowest percentage of residual votes in races for governor and
senator from 1988 to 2000 and performed quite competitively with other
types of equipment in presidential elections.23 Still, even with the success of
paper ballots when it comes to residual votes, a very small percentage of
counties use them.

Since paper ballots must be counted by hand, they put a large burden on
local election officials. For some people, a goal of voting technology is to
determine a winner quickly. Paper ballots perform less well on this criterion
than do either the optical scan or electronic voting machines. More import-
antly, ballot security is a worry. During the height of the party machines,
stories about “stuffing the ballot box” were common. Additionally, paper
ballots could be stolen or misplaced. There have been anecdotes of election
officials accidentally bringing ballots home with them. In a country that is
obsessed with technology, paper ballots are on their way to extinction.

Optical scan

Another voting equipment that has fared well when it comes to residual votes
is the optical scan ballots, first introduced in the 1970s. According to the
Caltech/MIT report, optical scan ballots had the lowest residual rates along
with lever machines in presidential elections (1.5 percent) and trailed only
paper ballots in races for governor and the Senate.24 A later study by Ansolabe-
here and Stewart finds optical scanned ballots to have the lowest average
residual rates in elections for president, governor, and Senate when counties
are weighted by turnout.25 These results are especially positive given the fact
that a plurality of counties uses optical scan equipment.

However, optical scan equipment is not perfect. Machines may still have
difficulty reading a ballot if, say, an oval is not perfectly filled in (a reason that
students should always check their scantron sheets with the correct answers on
a test!). Tomz and Van Houweling find that optical scan equipment widens the
racial gap in voided ballots.26 As with the paper ballots, election administration
can be difficult because of the number of ballots that must be secured. Finally,
optical scan machines are not immune from fraud. One recent study of Florida’s
optical scan voting machines finds that “someone with only brief access to a
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machine could replace a memory card with one preprogrammed to read one
candidate’s vote as counting for another, essentially switching the candidates
and showing the loser winning in that precinct.”27

DRE

The newest voting technology used on a wide basis—and, with the possible
exception of punch cards, the most controversial—is the DRE machine.
Because of its ability to record and tabulate votes quickly, DRE machines
became a popular choice of localities after the problems in the 2000 presiden-
tial election. Although controversial, there are several positive aspects of elec-
tronic voting. In addition to recording and tabulating votes quickly, it is easy
to present ballots in several different languages. Furthermore, because the font
size can change, elderly votes and the visually impaired may have less difficulty
voting than they would on the much smaller optical scan ballots. Perhaps the
most positive aspect of DRE machines is that, like the lever machines, they
keep people from overvoting by not allowing a person to select more candi-
dates than are allowed. In fact, two empirical studies find that electronic
machines can eliminate the racial gap in voided ballots because they do not
allow overvotes.28 Another plus of DRE machines is that some flash red lights
above each contest and continue flashing until a person casts a vote for that
office or initiative, so it can lessen undervoting. Yet, even with these advan-
tages, DRE machines have performed poorly with regards to residual votes.
In the Caltech/MIT study, only punch cards had a greater residual vote
percentage.29

What has led to the high residual vote percentages for electronic machines?
The problem seems to be a confusing interface that can make it difficult to
vote. According to the Caltech/MIT study:

The mechanics of voting on [DREs] are often confusing. It is often not
obvious how to undo a selection, how to check that all races have been
voted, how to distinguish between the offices, and how to register the
votes. Some interfaces are “too responsive”: a voter can push a button for
the next page and more than one page will pass by without the voter
seeing it. The formatting of the “ballot”—the presentation of choices—is
often confusing as well. It is sometimes unclear where one office (a set of
candidates to choose among) ends and the next one begins.30

While the interface of DRE machines can be confusing, certainly it can be
improved. Indeed, it appears that DRE machine manufacturers are already
doing so. In his study of residual vote rates in the 2004 election, Charles
Stewart finds that DRE machines performed quite well, and that “the adop-
tion of DREs turned out to produce the greatest drop in the residual vote
rate.”31 Moreover, voters report a positive experience with electronic voting.
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In their study of the Diebold Accu VoteTS voting system, a specific kind of
electronic voting machine, Paul Herrnson and his colleagues note that voters
were generally pleased with their experience using the machine. In a survey of
365 respondents, 81 percent said that their overall assessment of DRE was
positive; only 9 percent reported a negative experience. More than 80 percent
of respondents gave positive responses to questions regarding comfort using
the system, the readability of characters, understanding terminology on the
screen, the ease of correcting mistakes, and trusting that their vote was
recorded. In a 2002 exit poll conducted in 23 precincts located in Prince
George’s County and Montgomery County, Maryland, respondents were
even more upbeat. In this instance, 91 percent of respondents reported having
a positive experience while only 5 percent said that their experience was nega-
tive.32 Additionally, Thad Hall and Michael Alvarez find in their survey of
American attitudes about electronic voting that a plurality of respondents are
most comfortable with electronic voting machines. Not surprisingly, Gener-
ation Y voters (18–27 year-olds) like electronic voting more than those people
59 and older.33

Residual vote rates are not the biggest concern with the use of DREs, how-
ever, but the security of such machines instead. “In a paper-based election, one
might observe the ballots being counted,” writes computer scientist Earl Barr
and colleagues. “But many electronic voting systems being used today record
votes and ballot images as bits on flash card and in memory. They tally them
and report totals. An observer cannot look inside a computer’s memory to
verify that the ballots are recorded correctly or the votes tallied correctly
because the bits are not visible.”34

Likewise, DRE machines may be susceptible to software attack programs,
such as Trojan horses, that take over a voting machine and switch votes from
one candidate to the other. Recently, computer scientists from California
universities were able to hack into three electronic voting systems used in
California and several other places in the country. Some DREs have wireless
components, which make them more prone to fraud.35 Furthermore, there is
no paper trail of votes with some electronic systems, and even those machines
with a paper trail may be subject to manipulation.36 And, although they may
not have been caused because of fraud, there are numerous examples of vote
tallying errors with electronic machines, specifically those provided by Diebold
Election Systems.37

In addition to fraud and errors, opponents of electronic voting argue that,
with DRE machines, longer lines at the polls are likely since fewer machines
can be purchased because of the cost. It is true that DRE machines are more
expensive to purchase than optical scanners, but they are less expensive to
operate. Over a 20-year period, the difference in cost between DRE machines
and optical scan machines is a wash,38 although this assumes that the DRE
machines will last the duration of the 20 years. Nevertheless, the startup costs
of implementing DRE machines can be daunting for localities. Besides cost,
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the use of electronic machines requires even greater training of poll workers,
most of whom are elderly and less likely to feel comfortable with the equip-
ment. Furthermore, it may take people longer to vote because they are
unfamiliar with the machines’ interface. Finally, the machines could break,
keeping some people from voting and creating chaos at the polls.

The problems with electronic voting machines might be best documented in
the 2006 congressional race for Florida’s 13th District. In that race, in which
voters used electronic machines, Republican Vern Buchanan narrowly defeated
Democrat Christine Jennings by 369 votes. However, there were roughly
18,000 undervotes in Sarasota County, a number that seemed unusually high.
Jennings alleged that the undervotes resulted from machine malfunction, but a
panel of computer scientists appointed to study the voting software used in the
race concluded that it was not a problem with the machines that led to the
large number of undervotes, but voter error instead. According to the report,
the machines’ interface was confusing and likely led to a number of people
accidentally skipping the race. Also, the machines did not have a paper trail
making it difficult for voters to notice any errors. Perhaps even more problem-
atic was the fact that the computer scientists found several security vulner-
abilities in the programming of the machines, although there was no evidence
that any of them affected the outcome of the race.

Even with the problems associated today with DRE machines, the move to
electronic voting appears inevitable. That might not be a bad thing. As the
authors of the Caltech/MIT Voting Technology Project report write, “We see
electronic voting as an improving technology. It has great potential.”39 First, as
Stewart’s analysis shows, the number of residual votes on DRE machines
dropped noticeably in 2004. The concern raised by the results Caltech/MIT
study regarding residual votes and DRE machines may be on the wane. As
voters become more familiar with the newer technology, the number of errors
will likely continue to decrease, although the Jennings/Buchanan race does
indicate that major problems can exist when voters use the machines for the
first time. The same can be said about alleviating long lines. When people have
more experience using the equipment, voting will go faster.40

The adequate training of polling workers is a concern. Indeed, during the
2006 midterm elections, a judge ordered several precincts in Kane County,
IL, to remain open past the poll closing time because precinct workers had
difficulty powering up electronic voting machines. One can find numerous
similar examples around the country. There is no doubt that precinct workers
need to better familiarize themselves with the electronic machines, but this
problem is correctable. With time, precinct workers will become more familiar
with electronic voting.

The most persuasive argument against electronic voting, then, remains
security. It amazes me that we have not been able to do better as of yet on this
account. Americans regularly do their banking, make purchases, file their taxes,
and view their retirement and stock portfolios via the Internet. Certainly there
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have been high-profile cases of websites being hacked or people’s personal
information being stolen on the Internet, but these instances are surprisingly
rare, and I have to believe that there are more people out there who would try
to steal a credit card or bank account number than there are people who would
try to rig an election. Perhaps I have too much faith in the security of the
Internet, but it seems to me that if we can create programs that keep your bank
account or credit card information secure, we certainly should be able to create
a program that will make your vote secure.

However, perhaps the concern about voter fraud and electronic voting is
exaggerated. Some people, far more knowledgeable than I on such matters,
think so. “Hackers can do anything only in books and movies,” says computer
scientist Michael Shamos, who served as Pennyslvania’s examiner of electronic
voting systems for 20 years. “The prospect that a hacker could not only
manipulate an election but do it without employing a detectable bug is so
farfetched an idea no one has come close to showing how it might be done.”41

Former chairman of the Democratic National Committee, Joe Andrew, con-
curred. According to Andrew, “[I]t is not possible to move a constant fraction
of votes from one party to another in each jurisdiction without it being obvi-
ous that something is going on.”42 Referring back to the ability of computer
scientists to hack into voting machines in California, many criticized the exer-
cise as being unrealistic because the computer scientists did not face the safe-
guards that voting machine vendors or counties use. The testers were provided
with encrypted source codes by the companies that government employees
would not have.

It seems to me that asking whether electronic voting is secure is the wrong
question. DRE machines may not be completely secure, but neither are any of
the other voting systems mentioned previously. It is not as if paper ballots or
optical scans are totally safe. In fact, examples of “hackers” stealing ballots or
stuffing ballot boxes have been commonplace for hundreds of years. The cri-
teria for evaluating security should be which voting system is the most secure,
not which is completely secure. If the latter was the standard for voting
machines, then no voting would ever take place. Surprisingly, I have seen no
research that tests the security of electronic voting versus other types of voting
machines. I do not mean to discount completely the concern over security and
fraud, but the bigger problem with electronic voting seems to be user error or
system error, rather than any malicious attempt to influence the outcomes of
elections.

However, if jurisdictions are going to use electronic voting machines, and
more are moving in that direction, then it is important that the machines
contain a Voter-Verified Paper Trail (VVPT) that essentially gives the voter a
receipt of the votes she cast. Since voting on electronic machines is done within
a “black box,” VVPT allows voters to check that their ballots were counted
accurately. There are some issues with VVPT as well. The machines are more
expensive to purchase and there are more parts that could potentially break.
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Some VVPT receipts are too flimsy making paper jams common. Also, since
ballots are often quite long, the receipt is not as succinct as one a person might
receive from an ATM. Finally, some people are not convinced that VVPT is
immune to fraud or manipulation as well.43

Still, VVPT on electronic machines is essential because it gives election offi-
cials a nonelectronic ballot should a recount be needed. As important, with-
out a paper trail it is much more difficult for governments to conduct audits of
elections. Random audits of election results are imperative for a few reasons.
First, audits will be likely to discover fraud should it exist, or prevent it from
occurring in the first place. Second, audits will likely improve voter confidence
that their votes have been counted accurately and that the election results are
legitimate. It is imperative, however, that any audit of election results be trans-
parent. Lawrence Norden and his colleagues argue that the whole process of
the audit should be publicly observable and “ideally videotaped and
archived.”44 Currently, only 14 states require VVPT and statewide audits.45

Because of the importance of VVPT, Representative Rush Holt (D-NJ) and
Senator Diane Feinstein (D-CA) have introduced bills in the 110th Congress
that would require all electronic voting machines to include VVPT. However,
it appears as though the bill will not pass in the Senate.

A word on Internet voting

It is necessary in a chapter on voting machines to make some brief comments
about an even newer voting technology than DRE machines: Internet voting.
The Internet is increasingly essential to the lives of millions of Americans.
When I graduated as an undergraduate in 1996, I had never used the Internet
for my research papers. Today, many students do not know how to research
papers without the help of the Internet! Americans are increasingly going
online to get their news. We regularly buy all sorts of products via the Internet.
Many people have found their significant others via the Internet. With the
advent of such sites as Facebook and MySpace, people post their every move
over the Internet. It only makes sense, then, that we will eventually do all of
our voting via the Internet as well. “It seems to us inevitable,” write Michael
Alvarez and Thad Hall. “Internet voting is the future of voting in the United
States.”46 The implementation of regular Internet voting may not occur any-
time soon, but it may not be as far away as one might think. In 2000, voters in
the Arizona Democratic presidential primary had the option of remote Inter-
net voting, while, in 2004, Democrats in the Michigan caucuses had the
opportunity to do so, although both cases illustrate that some kinks need to be
worked out before Internet voting is done on a widespread basis.

There are definite advantages of Internet voting. Internet voting signifi-
cantly reduces the costs of voting (see Chapter 2) because voters no longer
have to leave their residences. In fact, they could vote from anywhere that had
Internet access. Internet voting might be especially helpful for those people

Voting machines 89



overseas, the disabled, frequent business travelers, and students—a group
that does not regularly show up at the polls. Also, because people would be
voting online, they would have access to a plethora of information that would
not be available in a traditional voting booth, which could increase the quality
of voting. People could compare the information on the websites of candi-
dates, browse the websites of interest groups for endorsements, or read articles
about the candidates. Like electronic voting, overvotes could be prohibited
and undervotes caused by error could be lessened significantly. Finally, Inter-
net voting could impose uniformity regarding voting, eliminating the equal
protection concern raised by the fact that people in a state or locality are often
voting on different machines. While the interface might be different for voters
in various states or localities, everyone would be using the same “voting
machine.” These advantages make Internet voting especially attractive.

However, there are many arguments against Internet voting. First, similar to
the claims made against liberalized absentee voting and early voting discussed
in Chapter 2, Internet voting may “further the disintegration of civic life in the
United States.”47 There are few things we do together as Americans, the
argument goes, but going to the polls on the same day to vote is one of them.
As I stated earlier, there is a trade-off between making voting easier and pro-
tecting a cherished civic rite. I sympathize with the view of protecting the
sanctity of election day, but with the increase in the number of states moving
to no-excuse-absentee voting and early voting, we are already headed away
from the concept of “one election day.” Internet voting, then, only seems to
be a logical next step.

Second, as with electronic voting, many researchers question the security of
voting over the Internet. In fact, the two major reports on Internet voting—
the California Internet Voting Task Force and the Report of the National
Workshop on Internet Voting—both argued against Internet voting because
of security reasons.48 More recently, the Brennan Center for Justice has also
questioned the security of Internet voting.49 In response to the argument that
Internet voting is not safe, Alvarez and Hall, two of the most vocal supporters
of Internet voting and the authors of the book, Point, Click, & Vote, make a
similar argument as the one I made earlier regarding security and electronic
voting. “It is impossible to create a perfectly secure voting system; the current
system of paper ballots is not completely secure, and neither would an Internet
voting system be,” write Alvarez and Hall. “However, tools exist today to
overcome the security challenges posed by Internet voting—something that
opponents of Internet voting often fail to note.”50 They continue:

Before concluding that [threats to Internet voting security are] too much
to handle, one should remember that the common threats to any Internet
voting system . . . are known threats, with known solutions and mitigation
strategies. There is no reason to think that Internet voting websites will be
any different from commercial websites—they will come under attack, and
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they must be designed to eliminate or mitigate each threat. Well-designed
networks mitigate the risk of attacks, and a well-designed Internet voting
site should do the same.51

As I argued earlier, we need to take security risks seriously, whether it is related
to Internet or electronic voting, but these are problems that can be overcome.

Although I am less concerned with the security of Internet voting or the fact
that it undermines election day, I do worry about two other issues that should
keep Internet voting from being enacted on a widespread basis anytime soon.
First, voters could become extremely frustrated by Internet voting if the sys-
tem was fraught with errors. I cannot tell you the number of times that I have
tried to buy an airplane ticket or make a hotel reservation online only to have
an error occur and then have to start the process over. Anyone who regularly
makes purchases on the Internet probably has similar experiences. Also, there
may be issues with browser compatibilities or certain operating systems mak-
ing errors more likely. Indeed, these problems plagued Internet voters in the
Arizona Democratic primary in 2000.52

If people trying to vote received an error, then there is little they could do. If
they were voting early enough before the election they might try again later,
but no doubt many would give up and, if they were voting at the last minute,
there seems to be little that could be done. In a precinct, when people receive
an error message or have a question, they can go to a precinct worker for help.
The same cannot be done with Internet voting. A help desk could be estab-
lished, similar to those on college campuses when students or faculty have
computer problems, but this would be extremely expensive, as it would have to
be staffed regularly by numerous technicians. Additionally, while help desk
technicians may be able to answer questions, it is not clear that they would be
able to fix problems immediately.

The second difficulty with implementing Internet voting today is the
trouble of the digital divide: some people have easier access to the Internet
than others. The people who are less likely to be able to access the Internet are
more likely to be poor, less educated, and nonwhite.53 Because of this fact, it is
likely that Internet voting on a widespread basis would not survive a court
challenge. The Voting Rights Act clearly states that any system that makes it
more difficult for nonwhites to participate in the political process than whites is
illegal. Even Alvarez and Hall concede this point. “Internet voting can be
implemented throughout the nation for a federal election only after the prob-
lem of unequal Internet access is addressed,” they write.54

Internet voting may not be ready for prime time today, but its time is on
the horizon. Eventually, the digital divide will lessen making Internet voting
a real possibility. The only way to eliminate the bugs in such a system is to
experiment with Internet voting. Ultimately, I agree with the conclusion of
Alvarez and Hall regarding Internet voting and its future. “There is no way to
know whether any argument regarding Internet voting is accurate unless real
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Internet voting systems are tested,” the authors write, “and they should be
tested in small-scale, scientific trials so that their successes and failures can be
evaluated.”55 “Internet voting can be implemented and studied now,” they
continue, “in meaningful, although limited and controlled, efforts before it is
used in major statewide or national elections.”56

So, what’s the solution?

There is no perfect voting machine; every system discussed in this chapter is
susceptible to residual votes, every one not completely secure. One thing is
clear: punch card ballots seem to be least reliable in accurately recording
people’s votes. As a result, they are moving toward extinction. Two other
voting systems—the lever machine and paper ballots—also seem to be on their
way out because of the lack of technology that each provides. As a result, if
states or localities are considering new voting machines, there appears to be
only two viable options: optical scan or DRE.57

The superior of these two options today looks to be the optical scan
machines. They have generally performed better regarding lessening the num-
ber of residual votes and, while it is difficult to know because of the lack of
studies on the subject, likely do at least as well if not better than DRE machines
regarding security. If localities use optical scanners, however, then they should
use ballots where voters must fill in an oval instead of ballots where voters
must connect the lines because the former is likely to be less confusing than
the latter. Moreover, optical scan ballots should be tabulated at the precinct
rather than in a centralized location because doing so reduces residual rates.58

Tabulating ballots at the precinct gives workers the opportunity to question a
voter if there is a problem with her ballot and the voter has the chance to fix a
mistake. That cannot be done when ballots are counted in a central location.

Yet, the recommendation in favor of optical scan machines is not an argument
against localities implementing electronic voting machines. DRE machines
made significant improvements in lowering residual vote rates in 2004.59 As
voters become more familiar with electronic voting, we can expect the per-
centage of residual votes to continue to decline. DRE machines are certainly
far from perfect, but they have a potentially great upside. We need to continue
to work to make DRE machines more secure, but the only way to hone
electronic voting is to continue using it. Again, if localities do use electronic
voting, then it is imperative that the machines have a VVPT and that a regular
audit of paper records occur. These actions will make the administration of
elections more transparent and alert election officials to any fraud or machine
malfunctions that might have occurred as well as improve citizens’ confidence
in the electoral process.

Finally, while I am less concerned about whether optical scan or DRE
machines should be used, it is imperative that every precinct in a state use the
same voting machine. It is unfair for voters in one precinct or county to use
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one voting machine and voters in a different precinct or county to use another.
Different voting machines have different success rates at accurately recording
a person’s vote. A central tenet of democracy is that every vote should count
equally. If different voting systems are used for statewide elections, then
some people have a greater probability of their voting counting than others.
Holding the voting machine constant helps to alleviate this problem.
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The redistricting process

In the 1990s, California’s 36th congressional district was one of the most
competitive in the country. The district spread from funky Venice in the north
down through the beach communities of Marina Del Rey, Manhattan Beach,
Hermosa Beach, Redondo Beach, the South Bay, and San Pedro. The district
was split almost equally among Democratic and Republican identifiers. It was a
fiscally conservative district, “leery of taxes,”1 but liberal on cultural issues,
such as abortion and gay rights. Jane Harman, a Democrat, who is an ardent
supporter of the defense industry—an important constituency within her dis-
trict—represented the district throughout most of the 1990s. Harman regu-
larly faced competitive elections, defeating one opponent by only 812 votes
even though she outspent her by more than two to one. When Harman
decided not to run for reelection in 1998 to pursue California’s governorship,
Republican Steve Kuykendall, another moderate politician, was elected with
only 49 percent of the vote. After her failed gubernatorial campaign, Harman
returned to barely defeat Kuykendall in 2000.

As the representative of one of the most politically competitive districts in
the country, Harman would always likely be a vulnerable incumbent and, as a
result, hold a spot at the top of the “Republican Hit List.” That was, until the
new district lines were drawn in time for the 2002 midterm elections. Demo-
crats in the state legislature moved to protect Harman by removing some of
the most heavily Republican areas from the district. In 2002, Harman defeated
her Republican opponent by more than 25 percent of the vote and she has not
been challenged seriously since.

As the Harman example illustrates, politicians are often electorally safe or vul-
nerable depending on the demographic makeup of the district, which changes
every 10 years when new district lines are drawn.2 Because of the importance of
drawing district lines and the fact that, in most states, politicians conduct the
redistricting process, redistricting is an extremely political process. It can be
used to make incumbents safe, as was done in the case of Harman, or vulnerable.
It can be used to increase minority representation or divide heavily populated
minority areas making the election of a racial or ethnic minority more difficult.
It can be used to the advantages of one political party at the expense of the other.
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Critics of the redistricting process assert that it leads to oddly drawn districts
that are spread throughout the state, which makes it more difficult for repre-
sentatives to listen to the wishes of their constituents. More important, critics
allege, is the fact that the protection of incumbents, political parties, or racial
or ethnic politicians has led to increasingly uncompetitive elections, even more
so than usual. The lack of competition in elections can have dire consequences.
Political efficacy and trust may decline; voters may be less likely to participate
in the electoral process; and Congress may become increasingly polarized and
ideological, making the policy it produces less likely to reflect the wishes of the
public it represents.

Creating an optimal redistricting process is nearly impossible, given several
worthwhile, but usually competing goals. While not a panacea for the ills of the
redistricting process, I believe that independent commissions, not state legis-
latures, should be given the authority to draw and implement new district
maps. Such commissions will lessen the conflict of interest that drives the
current redistricting method in the majority of states and be the most apt to
balance successfully the competing goals that face mapmakers. Before turning
to the goals of redistricting and how such a commission would work, it is
essential to understand the current redistricting practices in the states.

How does the process work?

The US Constitution requires that a census be taken every 10 years to deter-
mine the population of each state (and the country as a whole). Because state
populations are constantly changing and the populations of congressional dis-
tricts should be roughly equal, the reapportionment of seats becomes an issue
in the House of Representatives, as well as in state legislatures. Also, in 1929,
Congress passed a law limiting the size of the House of Representatives at 435,
meaning that as some states gained seats because of population increases,
others would lose seats.3 So, while Arizona, Florida, Georgia, and Texas each
picked up two seats after the 2000 census, New York and Pennsylvania each
lost two.

Once the census is completed and the 435 seats are divided between the
states, then the question becomes: How will the districts within the states be
drawn? For states, such as Wyoming or Delaware, which only have one repre-
sentative in the House, the redistricting process is not usually a concern.4 For
the vast majority of states, however, district lines must be determined. In all
but six states, the congressional redistricting process is quite similar to the
procedure for passing any piece of legislation: the state legislature must pass a
bill that the governor either signs into law or vetoes. If the governor vetoes the
plan, then the legislature can override the veto.5 In all states, if no agreement
can be met between the governor and the state legislature, then the process is
turned over to the courts.

That is generally how the practice works, but there are a few variations. For
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example, in North Carolina the governor does not have veto power over a
redistricting plan. Some states, like Maine and Connecticut, require that the
legislature adopt a plan with two-thirds vote. In Maryland, the governor pro-
poses a districting plan to the legislature, who then can approve it with a
majority vote. If the legislature decides to use its own proposal instead, then
the plan must pass with two-thirds vote. If the legislature cannot obtain
two-thirds vote, then the governor’s plan becomes law.6

The involvement of the state legislatures and governors makes redistricting
a contentious, political process. “[L]egislative redistricting is one of the con-
flictual forms of regular politics in the United States short of violence,” write
political scientists Andrew Gelman and Gary King.7 Incumbent House mem-
bers may want to make their seats as safe as possible by putting pressure on
local state representatives to draw favorable districts. State representatives
may have their eyes set on running for the House and want to create a district
that would be most beneficial to their candidacies. National parties may
coerce certain states’ legislatures in hopes of maximizing the party’s influence
nationally. Organizations representing racial and ethnic minorities will argue
for districts that maximize the representation of their groups. In short, noth-
ing that government does illustrates politics better than the redistricting
process.

Because of the contentious and political nature of the redistricting process,
six states (Arizona, Hawaii, Idaho, Montana, New Jersey, and Washington)
have created redistricting commissions comprised of between five and 13
people to draw district lines instead of allowing the state legislatures to do so.
For example, in Montana, where the commission has five members, majority
and minority party leaders of both houses of the legislature each select one
member who then select a fifth person to serve as chair. To lessen the likeli-
hood of a conflict of interest, members cannot be public officials and may not
run for public office for at least two years after serving on the commission.
Washington and Hawaii have essentially the same system, although Hawaii
allows legislative leaders to each appoint two people instead of one. Two
states—Connecticut and Maine—use commissions in an advisory capacity, and
Iowa delegates the districting process to a nonpartisan agency. In all three
states, however, the state legislature is the final authority on enacting a redis-
tricting proposal. As I will argue, placing the power of redistricting in the
hands of redistricting commissions is more preferential than allowing state
politicians to determine district lines. However, before discussing why redis-
tricting commissions are advantageous, it is first essential to understand the
conflicting goals that mapmakers face when drawing districts.

The goals of redistricting

When new districts are created, map drawers consider several criteria, some
of which are mandated by the courts, others of which are stated in state
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constitutions or statutes, and still others of which are merely to protect polit-
ical interests. The goals of redistricting are to:

1 establish a roughly equal number of people living within a district in a
state;

2 develop compact and contiguous districts;
3 protect minority representation;
4 create a partisan advantage;
5 protect incumbents;
6 keep communities of interest and political subdivisions intact;
7 promote electoral competition.

Roughly equal numbers of people in a district

This requirement has not always been in place. In fact, malapportionment—
when state district populations are not equal—was quite common before the
1960s, especially in the South. Often, states would simply refuse to redraw
district lines, which led to problems regarding representation. As the cities in
southern states began to grow, those districts had far more people than the
surrounding rural areas. This meant that a person living in, say, Atlanta, GA,
had less political influence than a person living in Albany, GA, because the
representative in Atlanta had many more constituents than the representative
in Albany.8 The courts were initially hesitant to get involved in battles over
redistricting, claiming that it was a political, not a constitutional issue.9 That
view changed in 1962 when the Supreme Court ruled in Baker v. Carr that the
equal protection clause of the Fourteenth Amendment guaranteed the right of
citizens to have votes given approximately the same weight regardless of where
they lived.10 In other words, Baker was the first case to establish the idea of
“one person, one vote” as a constitutional right. Yet, Baker only applied to
state legislative assemblies;11 it was not until Wesberry v. Sanders that the idea of
“one person, one vote” pertained to the House of Representatives.12

Since Wesberry, the courts have been quite strict regarding acceptable popu-
lation deviations for congressional districts.13 In Karcher v. Daggett, the Court
threw out a New Jersey redistricting plan where the districts varied by no more
than one-seventh of one percent.14 In 2002, a federal court rejected a Pennsyl-
vania plan with a deviation of 19 people.15 Fortunately, advances in technology
have made it easy to draw numerous potential plans quickly in which the
maximum population range is no more than a single person.

Compactness and contiguity

Contiguity is relatively straightforward. District lines should be touching,
although some state constitutions allow the district lines to be separated by a
body of water. There have been some districts that have pushed the “spirit” of
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the contiguity requirement, such as the Illinois 17th congressional district that
at one point is held together by a single block in Springfield in which no one
lives (see Figure 7.1), but the criteria here is clear. Compactness is an entirely
different story. District lines should not be spread throughout the state, as was
the case with the old Louisiana 4th congressional district, known as the Zorro
district, because the district started in the northwest corner of the state moving
east to the state line, jetted south to the middle of the state, and then moved
east again making a “Z” similar to the mark made by the fictional hero (see
Figure 7.2). Altogether, the district covered more than 600 miles and included
parts of every urban area in the state except for New Orleans and Lake Charles.
The problem with judging whether a district is compact, however, is that there
is no agreed-upon definition of what compactness entails, therefore there is no
generally accepted measure of it.16 It is akin to Justice Stewart’s well-known
definition of pornography: “I can’t define it, but I know it when I see it.”

Figure 7.1 District map of the current Illinois 17th congressional district.
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Likewise, some justices, such as John Paul Stevens, have questioned whether
there is any constitutional basis for compactness.17

Protect minority representation

Of all the goals of redistricting, perhaps none have caused as much controversy
as this one. Throughout much of American history, states, particularly those in
the South, drew districts lines in ways that would purposely dilute minority
representation. This process is known as “gerrymandering”—named after the
former governor of Massachusetts, Elbridge Gerry, who pushed for oddly
shaped districts to help members of his party get elected. With single-member
districts, there are two gerrymandering techniques: cracking and packing.
African American populations were being “cracked” purposely—in other
words, split up—to prevent African American representation in Congress, the
state legislatures, or city councils. Instead of allowing the African American
population to be a majority in a district, African American communities were
divided. In addition, voter disenfranchise techniques, like literacy tests and
polls taxes, made it virtually impossible for a minority candidate to be elected.

Figure 7.2 District map of Louisiana’s former 4th congressional district.
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The Voting Rights Act of 1965 was designed to eliminate the dilution of
African American political power. Under Section 5 of the Act, states targeted
under the Act had to seek preclearance to get new district lines or any changes
in voting laws approved. States could seek preclearance in one of two ways: the
plan could be permitted by the US Attorney General or by the US District
Court of the District of Columbia. Initially, only state districting plans that
threatened minority representation—those that purposely cracked racial and
ethnic minority populations—were not accepted. However, the state did not
have to draw districts designed to increase minority representation.18 In other
words, states only had to show that their redistricting plans were not dis-
criminatory; they did not have to be constructed to improve minority repre-
sentation. That changed when the Voting Rights Act was extended in 1982,
sparking what redistricting scholar Bruce Cain and his colleagues call the “vote
dilution period” of redistricting.19 No longer did states have to simply show
that they were not weakening representation by intentionally cracking minor-
ity populations; now they were encouraged to increase minority representation
by “packing” minority populations.20 Instead of districts where African Ameri-
cans would comprise roughly 30 percent of the district population consist-
ently, African Americans might make up 70 percent or more of one or two
district’s populations, but be virtually nonexistent in the other districts.
So-called majority-minority districts, the number of which increased dramatic-
ally after the 1990 census, would likely elect racial and ethnic minority candi-
dates, thereby enhancing minority representation in Congress.21 The Supreme
Court has since taken a step back regarding the drawing of majority-minority
districts. The Court has still generally held the view that purposely diluting
minority populations is unacceptable,22 but also that race cannot be the
predominant factor in drawing district lines.23 As Dennis Thompson writes,
“States must use race, but not too much.”24

Create a partisan advantage

The courts have mandated the previous three goals because of constitutional
issues. Still, redistricting is an inherently political process and political parties
and politicians often have other goals in mind. The majority party in a state’s
legislature may draw district lines in a way that they believe will benefit their
party. Partisan redistricting plans are most likely to be created when a party
holds control of both houses of the state legislature and the governor’s
mansion. The most notorious example of partisan redistricting is the recent
mid-decade redistricting conducted by Republicans in the Texas state legis-
lature. This case was downright bizarre, as several Democrats in the legislature
initially fled the state to keep a vote from going forth on the new redistricting
plan.25 What led to such strange actions by the Democrats? Republicans, who
took control of both state houses in 2002 and held the governor’s seat, took
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the unprecedented step of redrawing congressional and state legislative dis-
tricts after new district lines had already been approved, as is usually the case,
after the most recent census.26 However, Republicans, led by the majority
leader in the US House of Representatives at the time, Tom Delay, believed
they could gain several additional congressional and state legislative seats by
creating new districts. The new plan forced a few incumbent Democratic rep-
resentatives to run against each other and created several other districts that
would benefit Republican incumbents or challengers.

While the courts had ruled that a few racial gerrymanders were unconsti-
tutional, they had never done so regarding a partisan gerrymander in a con-
gressional district. In Davis v. Bandemer (1986), the Court held that partisan
gerrymandering was a justiciable issue—in other words, it can be raised in
court—but it has never found a partisan gerrymander to be so egregious that it
was unconstitutional.27 The Court ruled no differently in the Texas case. While
the Court forced one district to be redrawn because it believed the district
violated the Voting Rights Act by diluting the voting power of Latinos, it did
not find that the partisan gerrymander was unconstitutional. Perhaps more
importantly, the Court ruled that mid-decade redistricting was not unconsti-
tutional. Many redistricting scholars worried that the Court’s ruling would
open the floodgates by encouraging more mid-decade redistricting when a
party believes that new district lines can be drawn to their advantage. While it is
still too early to tell, that has not been the case thus far and the concerns are
likely overstated. The Court ruled that mid-decade was permissible under fed-
eral law, which can be changed. Indeed, there are currently efforts to pass a law
in Congress that would prohibit mid-decade redistricting, and several states
already have laws on the books that do so.

Protect incumbents

When a party controls both houses of the state legislature and the governor’s
mansion, as was the case in Texas, it is likely to engage in a partisan gerry-
mander. However, when the state government is divided where one party
controls the legislature and the other party controls the governorship or the
state legislature is divided, politicians might engage in bipartisan, or “sweet-
heart,” gerrymandering that is designed to protect incumbents. Parties often
view incumbent gerrymandering as an acceptable compromise to maintain
their party’s strength. However, incumbent gerrymandering does not only
occur under divided government. The Californian example mentioned at the
beginning of this chapter was actually a bipartisan, not a partisan, gerrymander.
Even though Democrats held majorities in both houses of the state legislature
and the governorship, they worked to make some of their incumbents, like
Harman, safer in exchange for doing the same for some vulnerable Republican
incumbents. California was not alone in protecting incumbents during the latest
round of redistricting. According to redistricting expert Michael McDonald,
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incumbency protection maps were adopted in 20 states, which affected 231
districts.28 While bipartisan gerrymanders are controversial, because many
scholars believe that they entrench incumbents, in several redistricting cases
the Supreme Court has named incumbent protection as a legitimate state
interest.29

Keep communities of interest intact

Nineteen states require or encourage the protection of communities of interest
in congressional of state legislative redistricting. What exactly constitutes a
community of interest, however, is generally unclear and only six states have
attempted to define the term. The concept might imply that a neighborhood
not be divided or that certain economic or cultural areas be held together.
After the Supreme Court ruled in Shaw v. Reno and its progeny that race
cannot be the predominant factor in redistricting, protecting communities of
interest became a “particularly attractive neutral criterion, especially in states
with large minority populations, since the vagueness and lack of a commonly
accepted definition allowed creative arguments on what could and should
constitute a community of interest.”30

Promote electoral competition

There is a seventh goal of redistricting that is popular with reformers and
democratic theorists, but is definitely not a concern of the political parties and
even many of the commissions drawing the districts or the courts ruling on the
constitutionality of them. That is, districts should be drawn in a way to pro-
mote electoral competition.31 “A competitive struggle for the people’s vote,”
writes political philosopher Dennis Thompson, “is for many political scientists
and political theorists the very definition of democracy.”32

As I note in Chapter 1, electoral competition is an essential aspect of a
democracy for a few reasons. First, a significant amount of research finds that
voter turnout is higher in competitive elections for offices at all levels of gov-
ernment.33 From a rational choice perspective, this result makes sense. When
elections are close, the outcome of the election may be in doubt, leading more
people to cast their ballots.34 More importantly, close elections receive more
media coverage,35 which can significantly lessen the costs of voting. Addition-
ally, political parties are more likely to engage in voter mobilization efforts
when races are close, which can lead to greater voter turnout.36

Second, electoral competition is important for translating the wishes of the
people into public policy. Competition may require incumbents to moderate
their positions on issues to appeal to the median voter. If a congressperson has
just emerged from a close election, she might think twice about taking posi-
tions on issues that are more ideologically extreme than her constituents. If
that congressperson knows that she will not have a competitive upcoming race,
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she may be more willing to take positions that are ideologically to the left or
right of her constituents. Literature on the decline of competition in the US
House has raised red flags regarding the ability of citizens to keep their repre-
sentatives in check. For example, Monica Bauer and John Hibbing write, “The
level of competition in congressional elections has declined and should be a
source of concern to those who value electoral accountability.”37

Third, electoral competition will minimize the amount of corruption in
Congress by holding corrupt members accountable. Because they are virtually
guaranteed reelection given the way the district lines are drawn, some mem-
bers of Congress become too comfortable in office and, as a result, bend
the rules or engage in activities that they otherwise would not if they had the
potential to face a legitimate challenge. Rep. Rahm Emanuel (D-IL), the
chairman of the Democratic caucus and whose job it is to help his party
win elections, believes that “competition is the best disinfectant” for
corruption.38

To say that there has been little electoral competition in recent races for the
House of Representatives would be an understatement. As Alan Abramowitz
and his colleagues note, “In the 2004 U.S. House elections, only five chal-
lengers in the entire nation succeeded in defeating an incumbent. Of the 435
seats in the House, only 22 were decided by a margin of less than 10 percent-
age points.”39 The 2006 midterm elections were more competitive than 2004
where 63 seats were decided by a margin of less than 10 percentage points and
21 incumbents were defeated in the general election. Still, even in a more
competitive election season, less than 15 percent of House races were decided
by less than 10 percent of the vote. It has not just been the previous two
election cycles where little electoral competition has existed. Congressional
scholar Gary Jacobson documents a decline in the number of competitive
House elections over a 50-year period.40

The question is: What is responsible for the lack of competitive House elec-
tions? The popular choice today, especially in the media, is the partisan redis-
tricting process. Respected columnists David Broder of the Washington Post
and Ronald Brownstein of the Los Angeles Times are just two of many who
blame the lack of competitive House elections at least partially on the redis-
tricting process.41 As Brownstein writes, “[The lack of uncompetitive seats as a
result of redistricting] will make governing tough. Governing will get even
tougher as more House members represent seats so safe that they don’t have to
consider the views of voters outside their own base. That allows—indeed
encourages—them to embrace purist ideological positions, which impedes
compromise.”42 Election reform groups, such as Common Cause, Demos, and
the League of Women Voters, believe that redistricting is the culprit for
uncompetitive House elections as well. Additionally, some empirical studies
provide evidence for this claim.43 It is easy to see why redistricting bears so
much of the blame for the scarcity of competitive elections. While members of
Congress do not have a direct say in the drawing of district lines, they do have
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an indirect influence by lobbying members of the legislature and, in some
cases, they actually create their own district plans. Certainly they do not have
an incentive to draw competitive districts!

However, it would be a mistake to place too much of the blame for the lack
of competitive elections on redistricting, and some people argue that it is not
responsible at all. First, while some empirical works find that redistricting
decreases electoral competition, other research determines that it has no
effect.44 For example, Abramowitz and his colleagues find that the growing
financial advantage enjoyed by incumbents as well as the fact that Americans
are increasingly living in homogenous communities are responsible for the
decrease in electoral competition, not redistricting.45 Even if one wanted to, it
is often not possible to draw competitive districts because of the homogeneity
of many communities. Second, most Senate elections are also uncompetitive
and redistricting cannot be blamed for that fact. Similarly, while there is no
doubt that Democrats and Republicans in the House of Representatives have
become increasingly polarized, the same trend has occurred in the Senate,
indicating that redistricting cannot be the main culprit.

Regarding partisan gerrymandering in relation to electoral responsiveness,
not everyone is convinced that outright partisan gerrymandering has negative
consequences for democracy. In their often-cited article on redistricting,
Gelman and King find that partisan or bipartisan redistricting actually increases
electoral responsiveness, which they define as “the degree to which the parti-
san composition of the legislature responds to changes in voter preferences.”46

If a party is trying to draw district lines to its advantage, the two scholars argue,
then the party is going to have to remove some partisans from safe districts and
place them in districts that are currently competitive. In other words, “incum-
bents are often forced to give up votes (hence electoral safety) in order to
increase the number of legislative seats their party is likely to capture.”47

Although partisan gerrymandering may lead to more competitive districts, the
number of incumbents who actually lose may decrease. Instead of having two
districts where incumbent A wins 80 percent to 20 percent and incumbent B
loses 60 percent to 40 percent, the outcomes under the new district plans
might be incumbent A winning 60 percent to 40 percent and incumbent B
winning by the same margin. Under the new districts, both elections are more
competitive, but neither incumbent loses.

Redistricting scholar Thomas Brunell argues that packing partisans in a dis-
trict should be encouraged to purposely decrease electoral competition because
a greater number of people will be satisfied with the outcome of the election.
In a congressional district whose winner barely captures 50 percent of the vote,
roughly half of the district will be upset by the outcome. Conversely, if a
candidate wins with, say, 80 percent of the vote, then only 20 percent of the
district will be upset by the outcome. Brunell writes that “map makers ought
to ‘pack’ districts with as many like-minded partisans as possible. Trying to
draw ‘competitive’ districts effectively cracks ideologically congruent voters
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into separate districts, which has the effect of increasing the absolute number
of voters who will be unhappy with the outcome and dissatisfied with their
representative.”48 Indeed, my research with Matt Barreto finds that, while the
opposite was once true, today, people who vote in competitive House elec-
tions are actually less efficacious and trusting of government than those who
live in safe districts.49

Not only does Brunell question whether drawing competitive districts makes
sense because of voter attitudes, he questions whether competitive districts
improve representation. If districts are perfectly competitive, Brunell notes,
then small changes in citizen voting could lead to enormous changes in the
electoral system. “The goal of redistricting is not to maximize the number of
seats that switch from one party to the other every two years,” Brunell writes,
“rather the goal of redistricting is for the House to pass legislation in such a
way that policy preferences among the electorate are reflected in policy out-
puts. Drawing districts on the basis of ideology satisfies this goal, while draw-
ing competitive districts does not.”50 He continues, “The implied threat of
competition, especially at the primary level, is sufficient to keep our elected
officials faithful to our opinions.”51

Whether electoral competition is a criterion that mapmakers should concern
themselves with is a subject I return to momentarily. What is important for the
time being is that the courts have not considered the promotion of competi-
tion to be an essential goal of redistricting, and in fact have made rulings that
actually would decrease competition in a district. Moreover, state constitutions
and statutes virtually ignore competition as a goal as well. Only Arizona’s
constitution and Washington state’s statute require electoral competition, and,
as Cain and his colleagues note, Washington’s statute is essentially unenforce-
able because a bipartisan commission draws the districts and bipartisan plans
are generally not challenged in court.52

What should be the goals of redistricting?

Clearly, the goals of redistricting can conflict. The courts have made clear that
districts must be equally populated, but that can come at the expense of many
of the other goals, such as protecting communities of interest. Gerrymandered
districts, whether to benefit racial or ethnic minorities, political parties, or
incumbents, are often spread out for hundreds of miles in all sorts of strange
geographical shapes. Likewise, gerrymandered districts rarely are competitive.
Protecting communities of interest that are homogenous will not likely pro-
mote competition, which requires diversity of opinion. “In order to draw
competitive districts,” write Cain and his colleagues, “large communities of
interest must be split and diametrically opposed communities must be grouped
together.”53 If an incumbent is a member of the opposing party, then it is
difficult to protect the incumbent and draw districts that will benefit your
party. Conversely, an incumbent may have to give up votes for the good of the
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party. Drawing districts to benefit a party may keep minority representatives
from being elected since the party may benefit more by spreading out minority
voters.

The trade-offs that must be made when drawing districts requires a person
to be clear regarding which of the goals previously listed should be emphasized
most, and whether some should be ignored. The goals of greatest importance
will also help determine the best procedure for redistricting.

In my mind, the first criterion that mapmakers must consider when drawing
districts is equal population, or as close to equal as possible. Equally populated
districts are most consistent with the notion of one person, one vote, although
this is not perfect, because districts with equal populations will have different
voting age populations or numbers of eligible or registered voters.54 Studies
find that representation is enhanced when district populations are equal. For
instance, Steven Ansolabehere and his colleagues find that the elimination of
malapportionment has resulted in the redistribution of roughly $7 billion to
more populous counties.55 When districts were malapportioned, less popu-
lated communities often had more representatives than more populated com-
munities, which gave the representatives in less populated communities great
power to bring back more pork barrel projects than they otherwise should
have.56 Since the 1960s, the courts have ruled that one person, one vote is not
negotiable, and rightly so.

Second, consistent with the Voting Rights Act and its extensions, racial and
ethnic minority representation should not be diluted since these groups were
historically disenfranchised. However, this does not mean that mapmakers
must draw majority-minority districts, which have the potential of reinforcing
racial stereotypes as the Court noted in Shaw. Here is an area where the
Court’s rulings have improved over time. No longer does the Court require
that district plans maximize the number of majority-minority districts or the
percentage of racial or ethnic minorities living in those districts. Instead, in the
2003 case of Georgia v. Ashcroft, the Court ruled that districts in which minor-
ities did not necessarily control the outcome but where they had significant
influence were permitted, although admittedly there does not seem to be a
consensus on what illustrates “significant influence.”57 While the ruling did
not receive universal support, 44 of the 45 black Georgia state legislators and
civil rights activist and congressman John Lewis, supported the Georgia dis-
tricting plan as protecting African American interests. This ruling will ultim-
ately prove to increase both the descriptive representation—the idea that an
elected body should mirror demographically the population it represents—and
substantive representation—when a legislator consciously acts for people and
their interests, whether or not the person is a member of that group—of
African Americans.58 Minority representation in Congress has not lessened
with the dismantling of majority-minority districts. Only one representative
who previously represented a majority-minority district has not been re-
elected.59 That representative, Cleo Fields, decided not to run for reelection in

The redistricting process 109



the new district and instead pursued an unsuccessful bid for governor.60 Minor-
ity representatives reap the advantages of incumbency just like white represen-
tatives, which has allowed them to retain their seats. Lessening the number of
majority-minority districts will also improve the substantive representation of
racial or ethnic minorities. Moreover, non-majority-minority districts will be
more compatible with the goals of creating competitive districts as well as
compact districts since majority-minority districts historically have been geo-
graphically large.

After the goals of equal population and the nondilution of racial and ethnic
minorities, things get a little dicey because the drawing of competitive districts,
the drawing of compact districts, and keeping communities of interest intact
are all worthwhile but competing goals. It is likely, although not a certainty,
that districts drawn around communities of interest will be compact. It does
depend on how one defines a community of interest. If by community of
interest one means specific neighborhoods, then district lines will look less
strange. If by community of interest one means, say, blue-collar workers, then
compactness is not guaranteed. In Illinois, for example, such a district might
comprise parts of Springfield, Peoria, the Quad Cities, and Rockford, making
it far from compact. My general feeling is that communities of interest should
be defined by geography (for example, housing developments, neighbor-
hoods, small towns) rather than by demographics (for example, blue-collar
workers, farmers). It is important that, when possible, communities and
neighborhoods not be divided because they do share common interests. It
would make absolutely no sense for my hometown of Malta, IL (population of
roughly 1,000), to be split into two or more congressional districts. Whatever
the case, it is important that state constitutions or statutes clearly and, in my
opinion, narrowly define “community of interest,” otherwise the term could
be used to justify any districting plan.

Compact congressional districts that protect communities of interest seemed
to be a priority of many of the founding fathers, who wanted representatives
to be close to their constituents. In fact, of all the goals of redistricting, one
could make an argument that compact districts were most consistent with the
founders’ views. Some might claim that compactness is a goal that is less
important today than at the time of the founding, because of advances in
technology like phones, fax machines, and email. It is true that it is easier to
contact a member of Congress today than it was 100 years ago, but there is still
something to be said for having a community or a few communities comprise a
congressional district. If compactness is not important today, then it is not
clear why we even need districts. States might as well eliminate congressional
districts and simply have all of its members of Congress represent the entire
state. To most, that idea sounds absurd. And, it should. The purpose of the
House of Representatives is to have local representation in Congress. That
cannot happen as effectively if a member of Congress is representing a district
that is several hundred miles long. In reality, there will be several large districts
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because of sparse populations in some areas; no matter how hard one tries,
creating compact districts will be difficult in a state like Idaho. Even heavily
populated states like California and Texas have areas that are sparsely popu-
lated and require larger districts. However, whenever mapmakers can draw
districts that keep communities together and are not spread over most of
the state, they should do so. Districts whose borders are connected at points
by a few blocks, as the current Illinois 17th congressional district is, or
by a lane on a highway, as the old North Carolina 12th congressional district
was, in order to protect an incumbent or political party should not be
permitted.

Of course, creating compact districts and protecting communities under-
mines another worthwhile goal of redistricting: promoting electoral competi-
tion. Competitive electoral districts are more likely to produce more moderate
candidates,61 which could reduce polarization in Congress and create condi-
tions for compromise. Moreover, competitive elections make it easier for
constituents to hold their representatives accountable and increase policy
responsiveness.62 Earlier, I mentioned Brunell’s argument that we should elim-
inate competitive districts in favor of plans that pack as many partisans into
one district as possible. Brunell believes that his proposal would not under-
mine accountability because candidates must still be nominated in a primary.
Members of Congress might face token opposition in the general election,
but, according to Brunell, they could not get too out of line with district
opinion because of the threat of a primary challenge. The problem with this
argument is that there is little evidence that the primary process works the way
Brunell says it does. Few incumbents are challenged in the primary and those
who are normally win with ease.63 And, it is unclear exactly how independents
fit into a plan that purposely packs partisans and relies so heavily on primaries.
What about states that hold closed primaries where only registered partisans
can participate? They are effectively disenfranchised. Some might argue that
independents could register with the dominant party to participate in the
primary, but why should they have to affiliate with a political party that does
not reflect their wishes?64

The results of my research with Matt Barreto indicate potential negative
aspects of competition and might comport with Brunell’s argument regarding
people being more satisfied with government in less competitive districts.
Again, we find that competitive districts lead to less trust in government and
lower levels of political efficacy. Yet, I am not sure that these are necessarily
negative findings. First, a healthy dose of distrust in government is probably a
good thing. Too much satisfaction with government can make the people
complacent. Second, while low levels of political efficacy are not necessarily
positive, it does not seem to keep people from participating in the political
process. As noted, a long line of research finds that the more competitive the
district, the higher the voter turnout.

This is not to say that drawing competitive districts should trump all other
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goals. In fact, too many competitive districts could have negative con-
sequences as well. As Dennis Thompson aptly writes:

Too little competition may make legislators less accountable than they
should be. Too little turnover may block necessary and desirable change.
But too much competition may distract legislators from the business
of government. Too much turnover in office may deprive government
of the benefits of experience, and discourage leaders from pursuing just
but unpopular causes. The goal should be not to maximize compe-
tition, but to find the optimal level for sustaining a just democratic
process.65

Finding that “optimal level” may not be easy, in fact it is not entirely clear how
competitiveness should be measured, but it is a sensible goal. Indeed, one of
the criteria that the Arizona redistricting commission must follow is “[t]o the
extent practicable, competitive districts should be favored where to do so
would create no significant detriment to the other goals.”66 Meeting this goal
is not simple, but it is certainly a worthwhile aspiration.

That leaves us with two remaining goals, neither of which I have much
sympathy for. First, the objective of redistricting should not be to create a
partisan advantage, but to devise the best set of districts that promote account-
ability and effective representation. This is not to say that a heavily partisan
area should be purposely divided. In fact, drawing districts to maintain com-
munities of interest will often keep heavily partisan areas together. But redis-
tricting plans designed solely to benefit a party, such as most recently the
mid-decade Texas redistricting, should not be approved.

Some people might argue that partisan politics in the redistricting process is
no different than partisan politics in other aspects of government. As Thomp-
son asks, “What is wrong with partisan gerrymandering? In some circum-
stances, arguably nothing. Control over redistricting is one of the fruits of
political victory, and a party’s using the control to its advantage is no more
objectionable than its using majority power to appoint permanent judges,
enact laws with long-term effects, or commit the government to binding con-
tracts.”67 But Thompson argues that partisan redistricting has to be done in a
way where the out-of-power party has the ability to become the party in
power. This is exactly the problem. While admittedly partisan gerrymanders do
not always lead to the intended outcomes, the goal is to permanently weaken
the other party. Furthermore, there is no reason that redistricting should be
one of the “fruits of political victory.” The Constitution requires that the Sen-
ate confirm judges and that Congress pass laws making these inherently polit-
ical processes. There are few other alternatives here. That is not the case with
redistricting. As I argue momentarily, there are options that severely con-
strain partisan posturing in the redistricting process. Finally, partisan gerry-
mandering only further exacerbates the public’s belief that politicians are
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self-interested actors who are out to protect their own interests, instead of
working for the best interests of the country.

Incumbency gerrymanders are just as bad as partisan ones. Here is a case
where bipartisan is not a positive. Protecting incumbents severely undermines
electoral competition—an essential component of a sound democracy. The
Supreme Court has actually held that protecting incumbents may be in a
state’s best interest. A representative who has been in Congress for an eternity
has likely gained positions on powerful committees that may benefit the dis-
trict or state. However, it is hard to fathom that protecting incumbents is a
more compelling interest than promoting competitive elections. Certainly, a
Congress that constantly turned over all of its members every two years would
be problematic, but even with the drawing of more competitive districts it is
unlikely that more than about one-quarter of incumbents will be defeated.
Furthermore, incumbents already have several advantages over challengers
whether it is name recognition, fundraising, the ability to bring home pork
or perform casework, the franking privilege, the list goes on and on. Even
without favorable gerrymanders, most incumbents would still win easily.

What process best achieves the goals
of redistricting?

Given where I stand on the goals of promoting partisan or incumbent gerry-
manders, it is clear that the job of drawing district maps should not rest with
the state legislatures. An unnecessary conflict of interest exists that promotes
the welfare of the party or the politician above that of the district, state, or
country. It seems clear to me that the best solution is to take the politics out of
the redistricting process by putting the authority to draw districts in the hands
of a redistricting commission.

However, not just any commission will do. Several of the state redistricting
commissions that are in place are nonpartisan in name only, not in spirit.
Legislative leaders who have partisan interests to protect choose commission
members. Some commissions require supermajorities to pass a redistricting
plan, which often simply leads to bipartisan gerrymanders so all sides will be
happy. Yet, Arizona has enacted a new model for redistricting commissions
that, while perhaps not ideal, has substantial upside. Worthy of noting, the
commission was enacted through the initiative process—one example of the
potential advantages of the initiative (see Chapter 4). The Arizona plan will not
solve all of the problems with the redistricting process and because it has only
gone through one redistricting it is still unclear how successful the model will
be, but initial results are encouraging and there is certainly no reason to believe
that this model will lead to any worse results than the process in place in the
majority of the states.

In Arizona, “the commission on appellate court nominees creates a pool of
25 nominees, ten from each of the two largest parties and five not from either
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of the two largest parties. The highest ranking officer of the house appoints
one from the pool, then the minority leader of the house appoints one, then
the highest ranking officer of the Senate appoints one, then the minority lead-
ers of the Senate appoints one. These four appoint a fifth from the pool, not a
member of any party already represented on the commission, as chair. If the
four deadlock, the commission on appellate court appointments appoints the
chair.”68 Democrats and Republicans still sit on the commission, and there is
no reason to argue that they should not, but an impartial body puts the list of
possible candidates together. Unlike with some of the other redistricting
commissions, it is harder in Arizona for legislative leaders to simply appoint
their friends.

What’s more, the commission is guided by explicit standards and pro-
cedures spelled out in the state’s constitution:

The independent redistricting commission shall establish congressional
and legislative districts. The commencement of the mapping process
for both the congressional and legislative districts shall be the creation
of districts of equal population in a grid-like pattern across the state.
Adjustments to the grid shall then be made as necessary to accommodate
the goals as set forth below:

A. Districts shall comply with the United States Constitution and the
United States Voting Rights Act;

B. Congressional districts shall have equal population to the extent
practicable, and state legislative districts shall have equal population to
the extent practicable;

C. Districts shall be geographically compact and contiguous to the
extent practicable;

D. District boundaries shall respect communities of interest to the
extent practicable;

E. To the extent practicable, district lines shall use visible geographic
features, city, town, and county boundaries, and undivided census tracts;

F. To the extent practicable, competitive districts should be favored
where to do so would create no significant detriment to the other goals.

(15) Party registration and voting history data shall be excluded from
the initial phase of the mapping process but may be used to test maps for
compliance with the above goals. The places of residence of incumbents
or candidates shall not be identified or considered.69

Surely, the criteria do not eliminate the conflict over the goals—and “com-
munities of interest,” is not defined, which is problematic—but they do
provide a starting point for drawing maps. More importantly, they make it
clear that partisan or incumbent gerrymanders are not acceptable. The use of
party registration and voting history data are allowed, but such information is
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crucial if the commission is to draw competitive districts. Additionally, the
process is transparent. Not only are plans not concocted behind closed doors,
but public input is encouraged. Finally, support of only a majority of
the commission is required, which lessens the likelihood of a bipartisan
gerrymander.

I do not want to overstate the effects of the Arizona redistricting commis-
sion. As noted, it is still too early to really evaluate the system and it is possible
that what works in Arizona may not in a state with a different demographic
makeup; in other words, one size might not fit all when it comes to the rules
of redistricting commissions.70 Also, it would be naïve to believe that, if all
states adopted the Arizona system tomorrow, competitive congressional
elections would be the norm and party polarization in the House of Represen-
tatives would disappear. As I argued earlier, redistricting may have contributed
to fewer competitive districts, but it is not the main culprit. In Chapter 10, I
argue that the current system of campaign finance shoulders far more of the
blame. But the Arizona commission seems to be a marked improvement over
the process used in other states and appears to be the best system for promot-
ing electoral accountability and effective representation.
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Presidential primaries

One of the great spectacles of American politics is the presidential election
process. Every four years people who pay only minimal attention to politics
find themselves glued in front of a television watching states on electoral maps
turn blue or red. It is the political equivalent of the Super Bowl. Yet, as shown
in the next two chapters, the presidential election process is unique to say the
least. In the next chapter, I discuss the Electoral College and its problems.
However, the Electoral College may not be the strangest aspect of presidential
elections. The process to choose the major parties’ nominees is severely flawed,
leading to an unnecessarily long and complicated election season. “Hardly
anyone is a fan of the current presidential nominating process,” writes noted
scholar and journalist Rhodes Cook. “The feedback one hears is sometimes
colorful, nearly always critical, and ranges from a sense of exasperation to
hopelessness that the process can ever be changed for the better.”1

The presidential nomination process is vastly different than the nomination
process for other offices. If a candidate is running in a gubernatorial or con-
gressional primary, all voters in the state or district go to the polls on the same
day; at the end of the day the party’s nominee will be apparent.2 In the presi-
dential nomination process, on the other hand, it can take weeks before the
party’s candidate is known.3 Unlike in other primaries, voters in presidential
primaries or caucuses—a gathering of party members who debate the pros and
cons of each candidate and then vote in the open—do not directly vote for a
candidate. Instead, they vote for delegates, usually local political activists, who
pledge to that candidate. The elected delegates then convene at the party’s
national convention in the summer to formally nominate the party’s candi-
date.4 A candidate must receive a majority of the delegates to win the
nomination.

In this chapter, I argue that major reforms are needed in presidential primar-
ies, specifically all party primaries should be open, delegates should be allo-
cated proportionally, and, most importantly, a national primary should be
instituted that would significantly shorten the nomination season. First, a brief
history of the presidential nomination process is needed to better understand
how we have ended up with the system in place today.

Chapter 8



King Caucus and the smoke-filled rooms

The presidential nomination process of today is quite different than the process
at the time of the country’s founding. Initially, nominating party candidates
was not a concern because there were no parties. It was clear that George
Washington would be the first president; in fact, the founders conceived
the position specifically for him. However, almost immediately the country
split into two parties: the Federalists, led by Alexander Hamilton and John
Adams, and the Democratic–Republicans, led by Thomas Jefferson and James
Madison. All of a sudden, how parties should nominate candidates became
an issue.

Initially, the nomination process was undemocratic—rank-and-file members
of the party had no say over who the party’s candidate would be. Instead,
congressional leaders chose party nominees; this period is sometimes referred
to as “King Caucus.” As the Federalists collapsed in the early 1800s and the
Democratic–Republicans became the party of power in the country, people
began to feel that the nomination of presidential candidates by political parties
was too elitist. Rhodes Cook writes, “To its critics, the caucus was too small in
number, too elitist in character, and often too secretive in its deliberations.”5

With the increasing democratic sentiment in the country and the contro-
versy surrounding the election of 1824 where Andrew Jackson won both a
plurality of the popular and electoral vote but ultimately lost to John Quincy
Adams, King Caucus gave way to the infamous “smoke-filled room” nominat-
ing conventions in which delegates from each state, chosen generally by state
party leaders, determined the party’s nominee. The convention process was
slightly more democratic than under King Caucus, but critics argued that the
conventions were dominated increasingly by party bosses and special interests
who cut deals out of the eyes of the general public, or the convention as a
whole for that matter.

Not surprisingly, around the turn of the twentieth century the progressives
started calling for a more open, democratic nomination process. The proposal
advocated by the progressives was the direct primary. In primaries, rank-and-
file members of the party, not party elites, choose delegates to go to the
national convention. By 1916, 20 states, many of them heavily populated, had
instituted a primary, but the decline of the progressive movement and the
concern by party officials that the nomination process was being taken out of
their hands quickly brought to an end this brief period of democratization
in the nomination process. Although many states continued to hold primaries,
they became a sideshow as the real nomination decisions were once again made
by the party elites. Estes Kefauver won virtually every Democratic primary in
1952, only to lose the party’s nomination to Adlai Stevenson. In fact, running
in primaries was considered a sign of weakness for presidential aspirants.

As the 1960s began, hope for meaningful primaries was on the horizon.
John F. Kennedy took his case directly to the people in states such as Wisconsin

Presidential primaries 117



and West Virginia and persuaded many voters that he would not be beholden
to the views of the Pope. Without convincing performances in these states,
Kennedy might not have won the Democratic nomination in 1960. The rise of
television also added intrigue to the primaries as the major networks started
covering election night results. It appeared that primaries would play a signifi-
cant role in the 1968 Democratic nomination as well. Senators Eugene
McCarthy and Robert Kennedy actively campaigned against the Vietnam War
in the primaries, and President Lyndon Johnson’s poor showing in the New
Hampshire primary against McCarthy was one reason Johnson decided not to
run for reelection.6 However, the rising importance of the primaries quickly
came crashing down that year at the Democratic National Convention in
Chicago. With television coverage of Vietnam protesters being beaten by
police outside the convention hall, inside the hall the party nominated Vice-
President Hubert Humphrey, a defender of US involvement in Vietnam, over
McCarthy. Humphrey had not participated in a single primary.

The controversy over the 1968 Democratic nomination sparked the nom-
ination process we have today. The problems at the 1968 convention led the
Democrats to institute the McGovern–Fraser reforms, which, among other
things, passed rules giving “teeth” to the primaries in the delegate selection
process and pushed for delegates to reflect the demographics of the party’s
rank-and-file in a state. The McGovern–Fraser Reforms did not simply affect
the Democratic Party; the Republican Party followed suit regarding the pro-
liferation of the importance of primaries in the nomination process. Today, it is
virtually impossible for a candidate to earn a party’s nomination without the
support of rank-and-file members.

Reforms to the presidential primary process

The rise in the number of primaries has made the nomination process far more
democratic than was the case under the old systems. However, the increased
significance of primaries raises several questions. In the remainder of this
chapter I focus on three:

1 Who should be able to participate in a party’s primary?
2 How should delegates be allocated?
3 What should the primary schedule look like?

Who should be able to participate in a party’s primary?

Perhaps the first question that one must address when considering the ideal
presidential nomination process is who should be able to participate in that
process? Should voting be open only to party members? Should independents
be able to vote? What about members of one party voting in the primary of
another?
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The rules of who can participate in a party primary vary by state. For
example, some states hold closed primaries where only registered members of
the party are allowed to vote. Others have semiclosed primaries that are open
to members of the party and those who are not registered with another party.
Finally, some states have open primaries in which any registered voter can
participate in a party’s primary. One variation of the open primary is the semi-
open primary in which voters must declare their partisanship at the time they
vote. Not surprisingly, parties prefer closed primaries to keep independents
and members of other parties from influencing who their nominee will be. In
2000, for instance, John McCain won the Republican primaries in New
Hampshire and Michigan, both of which had open primaries. In each case, the
majority of McCain’s support came from independents and Democrats;
Republicans in both states overwhelmingly supported George W. Bush.

The decision regarding who should be able to participate in a primary
is more complex than it may seem. From a democratic standpoint, open pri-
maries are best because people have the greatest opportunity to participate and
turnout is higher than in closed primaries.7 If a person is registered as a
Democrat but really likes a Republican, or, conversely, if that person is regis-
tered as a Republican and is enamored with a Democrat, should she
have the opportunity to help that candidate make it into the general election?
Political parties would generally say “no.” Open primaries may make it easier to
nominate a person who is unacceptable to the rank-and-file party members,
even though this candidate may be more electable in a general election. More-
over, the possibility of one party’s members sabotaging another’s primary is a
concern for some. For example, if a Democratic candidate for Congress is
running unopposed in the Democratic primary, but a competitive race exists
on the Republican side, under open rules Democrats may skip their primary to
vote for the candidate in the Republican primary who would be least electable
in the general election.

As with the other issues I discuss in this chapter, there is a definite conflict
between the states, which generally want open primaries because they are
perceived as more democratic, and the parties, who generally want closed
primaries for the reasons listed above. The courts have usually ruled on the side
of the parties. Most notably, in Nader v. Shaffer (1976), the Supreme Court
upheld the constitutionality of closed primaries.8 Two residents of Con-
necticut challenged the state’s closed primary law as a denial of equal protec-
tion, freedom of association, and the right to vote.9 The Court ruled that “the
requirements were not sufficiently onerous to preclude [the plaintiffs] from
registering as members of a major party and thereby being allowed to partici-
pate in the party’s primary. The plaintiffs could, the Court said, register with
a party but still make campaign donations or sign petitions for candidates
outside the party for which they were registered.”10 What is most important
here is that the Court rejected the plaintiffs’ claims that their freedom of
association was violated, instead ruling that it was the political party’s freedom
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of association that mattered. The ruling was in the best interest of the party,
not the citizen.

The Supreme Court also sided with political parties regarding the consti-
tutionality of a different type of open primary, called the blanket primary, in
which all candidates’ names for an office are listed on one ballot. In 1996,
voters in California passed Proposition 198, which instituted the blanket pri-
mary in the state. Alaska and Washington were already using similar versions of
the blanket primary. Several Californian political parties, including both the
state Democratic and Republican parties, challenged Proposition 198 on the
grounds that it violated a party’s right to freedom of association, or, actually in
this case, the freedom not to associate. The state contended that, among other
things, a blanket primary would elect officials who are more representative of
the general public and increase voter turnout. In California Democratic Party
v. Jones (2000), the Court ruled on the side of the political parties arguing that
the parties’ freedom of association trumped the benefits of the blanket primary
argued by the state.11 As a result of the ruling, California went back to a closed
primary. In Alaska, the state legislature voted in 2001 to abandon the blanket
primary, while in Washington the Ninth Circuit Court of Appeals used the
precedent set in the Jones case to declare the state’s blanket primary to be
unconstitutional.12

It is understandable why parties believe so strongly in freedom of associ-
ation, but their concerns about the open primary are misguided. It seems
highly unlikely that supporters of one political party would raid another party’s
primary by supporting an unelectable candidate. Indeed, I can think of no case
when this has occurred. If anything, a party benefits from open primaries
because they may nominate a candidate that is more electable in the general
election. In fact, the electability of Dwight Eisenhower was one reason why
Republicans nominated him in 1952 over Robert Taft, even though Taft may
have been the “truer” Republican. The goal of political parties is to win elec-
tions. They cannot do this with ideological candidates who appeal only to
partisans.

How should the delegates be allocated?

Who gets to participate in the nomination process is one debate; how the
delegates should be allocated is another. Whether delegates should determine
the nominee in the first place is questionable, as I will discuss shortly, but if
delegates are going to do so, and there is no evidence that this will change
anytime soon, then delegates must be allocated fairly.

The Democratic Party mandates that a state’s delegates be allocated pro-
portionally, either by the state as a whole or by congressional district. Under a
statewide proportional plan, if Candidate A receives 50 percent of the vote,
Candidate B 30 percent of the vote, and Candidate C 20 percent of the vote,
and there are 10 delegates at stake, then Candidate A would win five delegates
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while Candidates B and C would win three and two delegates, respectively.
The same rationale applies under a district proportional system, sometimes
called a “winner-take-more” system, except that the winner of the congres-
sional district also receives a bonus delegate. However, a candidate must
receive at least 15 percent of the vote, either in the state or the district, depend-
ing on the rules, to win delegates.13 If a candidate earned only 10 percent of
the votes, her votes would be discarded and the delegates would be allocated
based on the remaining votes. To use another hypothetical example, pretend
that of 100 people voting in a primary, 60 voted for Candidate A, 30 for
Candidate B, and 10 for Candidate C, and there were nine delegates at stake.
Candidate C’s votes would not be counted because she did not reach the 15
percent threshold. This leaves 90 votes, of which Candidate A received two-
thirds and Candidate B received one-third. Candidate A would then win six
delegates and Candidate B three.

The Republican Party does not mandate national guidelines for their state
parties, which leads to many different primary and caucus rules. Most notably,
some Republican primaries and caucuses are winner-take-all by state; in other
words, if a candidate wins by just one vote, she wins all of the state’s delegates.
Other state Republican primaries and caucuses use a winner-take-all by con-
gressional district format, called a “loophole” primary, with bonus delegates
going to the statewide winner. And, like the Democrats, some allocate their
delegates proportionally, either by state or district.

The argument in favor of a winner-take-all system is that, theoretically, a
nominee should emerge earlier in the primary process, something that parties
prefer because they can begin the healing process of a potentially divisive pri-
mary season and focus on the general election. Under proportional allocation,
a candidate that wins 30 percent of the vote consistently could remain in the
race longer because an upset win could put her within “striking distance” of
the frontrunner. Under the winner-take-all scenario, this candidate would
likely have received no delegates, making it likely that she would drop out of
the race. Writing before the election of Bill Clinton, Emmett H. Buell, Jr. and
Lee Sigelman argued that proportional representation prolongs divisive races
“well beyond the point of achieving meaningful unity at the nominating con-
vention and may have contributed to Democratic losses in every election
except two since 1968.”14

However, there is minimal evidence at best that nominees emerge earlier in
winner-take-all systems. For example, the 2000 Democratic and Republican
nominations were determined on the same day (March 9th) even though the
parties operated under different rules. Moreover, the winner-take-all format
could breathe life into a campaign if the candidate is able to pull an upset, as
happened in the 1976 Republican nomination race between Gerald Ford and
Ronald Reagan. Reagan was able to obtain victories in California, Georgia,
Montana, and Texas, several of which had a large number of delegates. His
victories in these states prolonged the nomination season. Meanwhile, on the
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Democratic side, Jimmy Carter’s status as the frontrunner was not threatened
after losing primaries in Massachusetts and New York to Henry “Scoop”
Jackson. Because of proportional allocation, Carter still won a substantial
number of delegates, which kept him as the Democratic candidate to beat.
Overall, according to political scientist Larry Bartels, Carter was essentially
guaranteed the nomination after the California primary 20 weeks into the
nomination season. Ford, on the other hand, still had not obtained the nom-
ination at the same point. In other words, under a proportional system Carter
secured the nomination more quickly than Ford did under mostly winner-
take-all rules.15 Furthermore, in the past when Democratic candidates have
remained in the race well into June (for example, Jesse Jackson in 1988 or
Jerry Brown in 1992), it was not the proportional allocation of delegates that
kept them in the race, but a belief that they had a message that needed to be
heard. Whether delegates were allocated proportionally or by winner-take-all,
these candidates would have continued their campaigns.

Allocating delegates proportionally—either by district or by state—more
accurately reflects the wishes of voters and, as a result, should be adopted by
the parties in all primaries and caucuses.16 As I discuss in the chapter on the
Electoral College, winner-take-all systems exaggerate the mandate of the win-
ner. For example, “in 1998, George H.W. Bush won 59 percent of the popular
vote in states holding some type of winner-take-all voting on Super Tuesday
but won 97 percent of the delegates.”17 As long as a threshold exists, the
delegate allocation will never be perfectly proportional to the vote total
because votes for the candidates who fail to meet the threshold will not be
counted; but it is far more so than under a winner-take-all system. Further-
more, parties actually benefit from allocating delegates proportionally because
they nominate candidates who will likely have broader support in the general
election under these rules.18

What should the primary schedule look like?

Even if proportional allocation of delegates keeps a frontrunner from emer-
ging, a simple, smart reform would alleviate this problem. The current sched-
ule of presidential primaries and caucuses needs to be scrapped; instead, we
should nominate a party’s presidential candidate as we do for almost all other
offices in almost all other elections, on a single day.19 In other words, we
should move to a national primary.

Perhaps the strangest aspect of the presidential nomination process is the
schedule in which the primaries and caucuses take place. Instead of deciding
the nomination in one day, the current system spreads the nomination process
over several weeks. Each state determines when their presidential primary or
caucus will be. Some states combine the presidential primary with primaries for
other offices; other states do not. As I discuss in greater detail momentarily,
there is a mad rush for states to move their primaries or caucuses earlier in the
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election season to keep from being shut out of the nomination process. How-
ever, one tradition remains: Iowa and New Hampshire always come first.

Since 1952, New Hampshire has held the first primary; in fact, the state
constitution mandates that this be the case. Iowa conducts its caucus even
before the New Hampshire primary. Initially, going first was not a big deal. As
noted, primaries were essentially irrelevant. That changed after the McGovern–
Fraser Reforms gave the primaries and caucuses more control over the nom-
ination process. Now, going first mattered, and it mattered a lot. Nowhere is
this better illustrated than with the Democratic nomination of Georgia gov-
ernor Jimmy Carter in 1976. Carter was perceived as an outsider from the
beginning. He was running in a saturated field of much better known candi-
dates, including governor George Wallace, senators Henry Jackson, Fred
Harris, and Birch Bayh, and representative Mo Udall. Hubert Humphrey,
perhaps the best known of the lot, was not officially running, but indicated
that he would accept the nomination. In a poll conducted in December of
1975, Carter was carrying less than 5 percent of the vote nationwide.20

Carter’s campaign understood the importance of the Iowa caucuses. He
spent a considerable amount of time in the state, building a well-organized
campaign. His rural background appealed to many Iowans. As a result, he
pulled a surprise victory on the night of the caucus easily defeating his main
competition, Bayh, by two to one. Immediately, thereafter, Carter was labeled
as a frontrunner by the press.21 While Carter held his own or won caucuses in
Mississippi, Maine, and Oklahoma, the next major test for his candidacy was
the New Hampshire primary, where he pulled an upset victory. With impres-
sive victories in Florida, Illinois, and North Carolina, the rest of the field
dwindled, eventually giving Carter the nomination.

The 1976 Carter case is the main reason why some people believe that the
presidential primary process should be spread over the course of several
months. The Iowa caucus took place on January 21st; Carter did not receive
the delegates needed to win the nomination until the Ohio primary on June
8th. The length of the primary season allowed Carter to spend much of his
early efforts in Iowa and New Hampshire. By doing well there, he emerged as a
serious candidate. Because the primaries and caucuses occurred over several
months, voters had the opportunity to really “vet” Carter, to learn more about
a candidate who was previously virtually unknown nationwide.

Under a nomination system that takes place over several months, outsider
candidates have time to build a fundraising base. People give money to candi-
dates who have a legitimate shot at winning. Few people saw Carter as a serious
candidate before Iowa. His success is Iowa made him viable, and with viability
came money. Had Carter run in a national primary, he would have likely never
emerged as a serious candidate; therefore, he would have had great difficulty
raising money. “[The Carter campaign] did have enough money to wage a
vigorous campaign in Iowa and New Hampshire,” write Andrew Busch and
William Mayer, “and if successful there, they believed, they could then raise
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the money necessary to contest the next round of primaries, which, if they kept
winning, would allow them to raise more money for still later primaries, and so
on through the final primaries and on into the convention.”22

Another advantage of an expansive primary season is that it encourages
“retail politics.” If you live in Iowa or New Hampshire, there is a good chance
that you will have met several of the candidates personally. Candidates do not
win in Iowa or New Hampshire by advertising on television; they win by
talking with people in local diners, fire halls, and living rooms.23 This gives
voters in Iowa and New Hampshire the opportunity to get to know the candi-
dates better than one can in a 30-second spot on television. Moreover, Iowans
and New Hampshirites take their job evaluating the candidates seriously.
There is great state pride in being the first primary or caucus. These states
certainly benefit from going first as well. As Busch and Mayer note, in addition
to the obvious perks of having influence over the nomination and getting
attention from candidates, the states reap economic benefits from going first
and may receive special policy concessions (for example, generous federal
ethanol subsidies).24

Other states have not sat by idly and allowed Iowa and New Hampshire—
two states that do not represent the rest of the country demographically—to
have the nomination spotlight all to themselves. Perhaps the greatest con-
sequence of the McGovern–Fraser Reforms has been the frontloading of
primaries. There has been a mad rush by many states to move their primaries or
caucuses earlier in the season, especially in recent elections. Heavily populated
states, such as California, New York, Florida, Illinois, Texas, and New Jersey,
tired of having little influence over the party’s nomination. Many of these
states initially held their primaries in June when the nomination was essentially
already determined or at least the field had been significantly winnowed. The
only way to fix this problem is to schedule the primary earlier. For example, in
1996, California moved its primary to March 26th, but was still kept from
having an influence over who the Republican Party’s nominee would be.25 By
the time of the primary, already 65 percent of the delegates had been allo-
cated.26 So, four years later the state moved its primary to the first Tuesday in
March (the 7th). In 2004, the primary took place on March 2nd. Even with
the earlier primary dates, California’s primaries had no impact on the nom-
ination process. In 2004, for instance, my wife told me that she was planning
to vote after work for John Edwards (we lived in California at the time). By the
time she got off work that day, Edwards had already dropped out of the race
based on his performances in primaries held earlier that day. In other words,
California had not finished voting, but John Kerry had already secured the
nomination. Because of concerns over increased frontloading, the parties
attempted to stem the tide by offering bonus delegates to states that held their
primaries or caucuses after a certain date; there were few takers because the
bonus delegates were not enough to overcome the advantages of holding a
primary or caucus earlier in the nomination season.
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Frontloading in the 2008 nomination is out of control, even more so than
ever before. In an attempt to stem the tide of frontloading, the Democratic
and Republican parties passed a rule mandating that no state caucus or primary
could be held before February 5th. The Democrats made exceptions for Iowa
and New Hampshire, and also for Nevada and South Carolina. According to
the Democratic rules, any non-exempt state that held its primary or caucus
before February 5th would be stripped of its delegates. The Republican Party
made no exceptions to the February 5th rule, but would only eliminate half of
the delegates from states that violated the provision.

The February 5th rule has not had the intended effect. On the Republican
side, Wyoming, Michigan, Nevada, South Carolina, and Florida have all
scheduled their primaries or caucuses before February 5th and New Hamp-
shire is scheduled to do so (remember, it is the state, not the party that sets
the dates of elections). The Republican Iowa caucus is scheduled for January
3rd, but the state will not be punished as the caucus is non-binding. On the
Democratic side, most notably Michigan (January 15th) and Florida (Jan-
uary 29th) have scheduled their primaries in violation of party rules, and it
appears that these elections will be nothing more than “beauty primaries”
since the Democratic Party has threatened to seat no delegates from these
states.

A number of other states have abided by the parties’ rules, but have moved
their primaries or caucuses to February 5th. States including California,
Illinois, New Jersey, and New York passed laws moving their primaries to the
5th, which sparked another wave of states to push up the date of their primar-
ies or caucuses. In fact, New Jersey, which had previously held its primary in
June, initially moved its primary for 2008 to February 26th only to vote again
to schedule the primary on the 5th after California and New York scheduled
their primaries on that day. Altogether, as it stands now, voters in 24 states
will go to the polls on the 5th; the nominees for both parties will be deter-
mined on that day. The states have basically enacted a de facto national
primary.

Because of the concern over frontloading, scholars and practitioners have
proposed numerous reforms to the current system. They range from holding a
national primary to drawing states out of a hat to determine the order in which
they would vote. Since there are so many possibilities, I will focus on the three
most prominent reforms offered: regional primaries, the Delaware Plan, and a
national primary.

Regional primaries

One possible solution to the problem of frontloading would be to enact a
series of regional primaries, a plan that has been endorsed by the National
Association of Secretaries of State. This idea was first tested in 1988 when 20
states, most of which were located in the South, held their primaries and
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caucuses on the same day in early March. While there are slight variations of
this proposal, the country would be split into four regions (or six under some
proposals). All states in that region would hold their primaries and caucuses on
the same day. The four election dates would be scheduled about a month apart
giving candidates enough time to campaign in all regions. The regions would
be rotated so that if, say, the South went first in 2008, it would go last in 2012,
third in 2016, and so on. The advantage of the regional primary would be
that it would keep the same states from having the most influence year after
year, although many regional primary proposals still exclude Iowa and New
Hampshire allowing them to continue their first-in-the-nation status. Costs of
campaigning might decrease as well, since candidates will be in the same region
for a month. They will not, for example, have to jet off from California, to New
York, and then to Florida. Two separate bills have been introduced in the
110th Congress that would enact a regional primary; however, neither bill has
gained much traction as of yet.

The idea for regional primaries has come close to being enacted informally,
but it has never received much support from party leaders. I have already
mentioned the Super Tuesday primaries in 1988, which were comprised pri-
marily of southern states. New England states, with the exception of New
Hampshire, have generally held their primaries on the same date, as have sev-
eral of the Industrial Midwest states. However, increased frontloading may
make these “informal” regional primaries obsolete.

While the regional primary eliminates the problem of frontloading it does
raise the problem that a candidate from the region whose primaries go first
could be unfairly advantaged. A regional plan would allocate roughly 25
percent of the delegates each election day, assuming there are four regions,
so a candidate from, for example, the South, might already have a firm grasp
on the nomination if southern states held their primaries and caucuses first.
Conversely, a candidate whose home residence is from outside of the first
region could be doomed. Additionally, because both parties usually only have
primaries when there is no incumbent, there is no guarantee that when a
region goes first, that partisans in a region will get to vote first. For example, if
there is a Democratic president in 2012 and the South goes first, it will be four
cycles again before Democrats in that region get to influence the process. A
further problem with the regional primaries plan is that it would not shorten
the nomination season. The process would take place over several months.

The Delaware Plan

Another idea which did gain some traction among Republicans is the “Delaware
Plan.” Under this proposal, state primaries and caucuses would be held in
ascending order, based on the state’s population. Again, there would likely be
four primary dates with the least populated states going first and the most
populated states last. This would essentially “backload” the delegate selection
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process. Because the largest states come last, no candidate could wrap up the
nomination until all four groups of states had voted. In other words, a greater
number of people would have a voice under the Delaware Plan than is the case
under the current system or even under a series of regional primaries.

At the 2000 Republican National Convention, it looked as though the
Delaware Plan might pass and be implemented in 2004. The plan, called the
Delaware Plan because the Delaware Republican Party created it, was sup-
ported by a GOP commission studying reform of the nomination process. It
later received the backing of the Republican National Committee. Yet, the
Delaware Plan did not have universal support. Not surprisingly, heavily popu-
lated states balked at the idea, claiming that their ability to influence the party’s
nomination was hindered. Even though the nomination may not have been
secured under the Delaware Plan by the time the most heavily populated states
voted, the field could be significantly winnowed. Fearing an intense fight at the
Republican National Convention in 2000 over the plan, George W. Bush came
out against the plan, which effectively brought to an end any hope of its
passage. Democrats have long been skeptical of a proposal like the Delaware
Plan because many of the least populated states are racially and ethnically
homogenous. In other words, the states with initial input would not look
demographically like the party as a whole.

A national primary

Perhaps the most common proposal put forth—and the most popular in the
eyes of the public—is to hold a national primary. As with the general election,
everyone would vote on the same date. There could be two possible national
primary plans. One would be to eliminate delegates altogether and simply have
the candidate who received the most votes obtain the nomination. The second
plan, which would technically be a national primary and caucus, keeps the
delegate selection process as it is now, but would have all states hold their
primaries and caucuses on the same day. With this plan, states like Iowa and
Nevada could retain the caucuses in which they believe so strongly. To me,
either of these plans makes more sense than the current system.

An important benefit of a national primary is that turnout would likely
increase because everyone would have a voice in who the nominee would be.
The current nomination system encourages voter disengagement and dis-
enfranchisement. In 2000, turnout in the Republican and Democratic New
Hampshire primaries was 52 percent and 40 percent, respectively. In those 23
Republican primaries and 22 Democratic primaries held after March 9th, when
the two parties’ nominees were already known, turnout was only 16 percent.27

In the 2004 Idaho Democratic primary, only 379 people turned out to vote!28

Another advantage of a national primary is that it would significantly
shorten the campaign season. Campaigns in the United States, especially for
president, are far longer than in other countries. Because of frontloading, it is
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possible in the near future that a state will hold a primary or a caucus in the year
before the general election! Presidential hopefuls must begin contemplating a
campaign almost immediately after the last presidential election. The length of
the campaign season has the potential to make voters fatigued and discourage
the candidacies of attractive aspirants who do not want to go through the
grueling process. Indeed, as I write, more than seven months before the Iowa
caucus, citizens are already inundated daily with news on the presidential elec-
tion. At the beginning of May 2007, candidates had already held or scheduled
more than 500 events in Iowa, Nevada, New Hampshire, and South Carolina.29

By the beginning of June 2007, Republicans had held three nationally
televised debates and the Democrats, two.

With a national primary, the election could be held some time in, say, June,
preferably in conjunction with primaries for other offices to reduce the number
of times people are asked to vote. This would shorten the campaign season by
several months, but still give the parties a chance to hold their national conven-
tions and allow people enough time to assess the candidates in the general
election. A further strength of the national primary is that it would bring
national issues to the forefront, instead of issues that are popular in Iowa and
New Hampshire. As Stephen Wayne writes, “Candidates for the nation’s high-
est office would be forced to discuss the problems they would most likely
address during the general election campaign and would most likely confront
as president.”30 Additionally, a national primary proposal that removes dele-
gates from the process is the reform that is most consistent with the principle
of “one person, one vote.”31

There are several arguments against a national primary, most of which are
flawed and many of which are becoming irrelevant given the current front-
loaded calendar. One claim against a national primary is that it will unfairly
benefit establishment candidates; the Jimmy Carters of the world will not have
a chance to build momentum with an early-upset victory. Thomas Patterson
goes so far as to write, “The election would be a cakewalk for a well-known,
well-funded candidate backed by party leaders.”32 Well-known, well-funded
candidates backed by party leaders have already done quite well under the
current system. In fact, supporters of the anti-establishment candidate argu-
ment can only find one example of such a candidate winning, and that was
more than 20 years ago; Jimmy Carter is the exception, not the rule.

Between 1976 and 2000, some years in which frontloading was prominent
and some in which it was less so, no candidate who has neither led in the last
national poll prior to the Iowa caucus nor raised the most money prior to the
election year has won his party’s nomination.33 In 2004, Howard Dean out-
raised his opponents during the previous year and looked poised to win in
Iowa. Instead, he lost the nomination to Senator John Kerry. However, it is
hard to argue that Kerry was the anti-establishment candidate; he had been a
senator for 20 years. Furthermore, the two major parties have a provision that
makes it unlikely that a candidate supported by most party leaders will not get
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the nomination. Beginning in 1984, Democrats created “superdelegates,”—
present or former elected officials who get to vote for the party’s nominee.
In 2004, superdelegates comprised 19 percent of all Democratic delegates,
which makes it almost impossible for an anti-establishment candidate to win a
majority of the delegates. Republicans created similar delegates in 2004. Even
under the current system, anti-establishment candidates have the cards stacked
against them.

Opponents of a national primary are also concerned that voters will not have
enough time to learn about the candidates; the nomination process will be
over just as soon as it starts. Because of the large number of presidential aspir-
ants in the two major parties, the argument goes, an extended primary season
allows the voters to vet the candidates. I have never understood this argument.
While it is true that more candidates enter presidential primaries than primaries
for other offices, the field is almost always quickly narrowed to three or four
legitimate candidates. Even with a national primary, campaigning would still
begin several months beforehand, giving voters plenty of time to assess the
candidates’ strengths and weaknesses. There is no reason why a few states’
residents who hold their primaries and caucuses early, and do not reflect
the rest of the country demographically, should determine the choices for
residents of states who hold their primaries or caucuses later in the year.

In addition to keeping anti-establishment candidates from emerging and
giving voters enough time to vet the candidates, critics argue that a national
primary will increase the cost of campaigns that are already spiraling out of
control. Under a regional primary system, for example, travel costs would be
cut because candidates could remain in one geographic area. However, it is
hard to believe that any plan will stem the wave of candidate spending. In the
arms race for campaign money, no candidate can have enough. A different
primary schedule is not going to lessen the need to fundraise constantly.

Another issue that could arise under a national primary is that ideological
candidates who are unelectable in the general election would be more likely to
win the nomination. If there are six or seven legitimate candidates, the theory
goes, then a candidate who is strongly supported by a small faction in the party
could win. However, this becomes less of a concern if open primaries are
used. Also, empirical research indicates that parties have learned not to repeat
the Goldwater or McGovern mistakes from previous nominations. Indeed,
voters in primaries often act as “sophisticated voters,” choosing the candidate
with the best chance to win in the general election not the candidate that
most closely reflects their interests.34 This may have been one reason why the
Democrats chose to nominate John Kerry instead of Howard Dean in 2004.

Additionally, the worry about an extreme ideological candidate emerging
from the primaries can easily be addressed by the rules of the primaries. If the
national primary plan eliminates delegates—and most proposals do—then a
rule can be instituted to require that a candidate receive a majority of the vote
to be nominated. If no candidate receives a majority of the vote—certainly a
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possibility given the fact that there are likely to be three or four viable candi-
dates—then there are two options. First, parties could hold a runoff primary
between the candidates receiving the two highest vote totals. This concept is
regularly used in several states’ primaries, including Louisiana and Georgia, as
well as in many local elections. There are three problems with holding a runoff.
First, it will make voters have to go to the polls once more, and, as I argued in
Chapter 2, Americans are already asked to vote too often. Second, the costs of
elections increase, both in terms of campaigning and election administration.
Third, by holding another election, the campaign season must be extended.

However, there is a runoff option that gets around these problems; that is,
an instant runoff can be held. Instant runoff voting (IRV) is used in some local
elections, including those in San Francisco. The Vermont Senate has passed a
bill that would apply IRV to its US Senate and House elections; the Vermont
House is currently debating the bill.35 A number of other states are exploring
the possibility of IRV as well. Admittedly, IRV has not been tried on as grand a
scale as a presidential election, but it does appear that it may become a more
common voting system at the state and, especially, local level in the future.

Here is a hypothetical example of how IRV works. Instead of voting for
only one candidate, voters can rank order their candidates. Pretend that after
tallying everyone’s first vote choice, the results are as follows:

Candidate A 100 votes (40%)
Candidate B 75 votes (30%)
Candidate C 40 votes (16%)
Candidate D 35 votes (14%)

Since no candidate receives a majority of the vote, Candidate D is removed
from the race because of her last place finish. We then look at the second
choice of the 35 people who voted for Candidate D. Say 30 of them supported
Candidate A as their second choice and the remaining 5 votes supported
Candidate B. The updated tally is:

Candidate A 130 votes (52%)
Candidate B 80 votes (32%)
Candidate C 40 votes (16%)

Candidate A now has a majority of the votes, so she would win the nomin-
ation. If after the second round, Candidate A still did not have a majority,
Candidate C would be dropped and the process would continue until some-
one held a majority of the vote.

In addition to lessening the possibility of voter fatigue and lowering the
costs of elections, IRV is positive because it allows voters to express their true
preferences. No longer is a vote wasted. There is a belief that IRV will
discourage negative campaigning because coalition building becomes more
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important. In our hypothetical example, Candidate A is not going to want to
upset Candidate D’s voters because she may need them to win a majority.
However, I have seen no empirical studies to indicate whether IRV does pro-
mote more positive campaigns, and it is not clear to me that the elimination of
negative advertising is positive.36 Because IRV is a possible reform to the
Electoral College as well, I turn more to the strengths and weaknesses of it in
the next chapter. For now, I want to make the point that an unacceptable
candidate is not likely to emerge from a national primary.

Finally, opponents of a national primary argue that it will make the parties’
national conventions irrelevant. This argument makes no sense. If the point of
a national convention is to choose the party’s nominee, then no convention in
the last several presidential election cycles has been relevant. Because of the
importance of the primaries and caucuses in choosing delegates, we know well
in advance of the convention who the parties’ nominees will be and, in the past
few presidential elections, who the running mate will be as well. The delegate
roll call is nothing more than a symbolic event.

If delegates were eliminated from the presidential selection process, the
conventions could still serve as an important launching point of a presidential
campaign. States could continue to send delegates to vote on the party plat-
form as well. One possibility, however, that I mentioned previously is that
delegates could still be elected the same way they are currently, even under a
national primary. If this was the case, then it is likely that the convention would
be more important than at any time in the last 40 years because the nomination
may no longer be a foregone conclusion. Each party requires that their nom-
inee receive a majority of delegates. Under a national primary, it would be
harder for one candidate to do so because she would not be able to obtain
momentum the same way that she currently can. For example, a win in Iowa
could not provide a boost in Nevada. Instead, we would be more likely to see
the old brokered conventions of the past where negotiations occur and the
party’s candidate is actually nominated at the convention. Parties would not
want such a plan, however, because it would undermine their ability to appear
united.

I have never much cared that conventions are not responsible for the nom-
ination of presidential candidates in anymore than a symbolic way. Even
though the nominations are foregone conclusions at today’s conventions, they
are not meaningless. Conventions allow parties to debate and pass their party’s
platform. More importantly, they present the greatest opportunity in the
campaign season for the party’s nominee to present him/herself to the voters.
The importance of these factors would not change under a national primary.

I should briefly mention one other option to reforming presidential primar-
ies, which is eliminating the process altogether. There are some benefits to
having party leaders choose the party’s nominees instead of rank-and-file
members. First, it would reduce the number of times in which people are asked
to vote, which is consistent with my argument about making democracy less
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burdensome. Second, enormous amounts of money would be saved because
candidates would no longer have to raise money the same way they do now. In
some cases, such as in Georgia, election administration costs would be saved as
well because the state holds its presidential primary on a different date than its
primaries for other offices. Third, from a party’s point of view, eliminating
primaries would solve the problems of nonparty members potentially influ-
encing who the party’s nominee will be. Fourth, allowing party leaders to
choose their nominee would appease those who believe that conventions are
no longer relevant.

The problem with such a move, however, is that the process no longer is
transparent—another criterion that is important in a model electoral dem-
ocracy. Deals are more likely to be made outside of the public’s eye. Moreover,
allowing the party leaders to determine the party’s nominee is not democratic;
rank-and-file members should have a voice in who will represent the party in
the general election. There are often significant differences regarding the posi-
tions on issues candidates of the same party take as well as personal character-
istics, such as leadership abilities and experience. Rudy Giuliani is not Fred
Thompson; Hillary Clinton is not Barack Obama. The party-in-the-electorate,
the people who identify with a political party, is an integral part of a political
party. Without them, there would be no party; therefore, they should have a
voice in who represents the party.37

Because of the enormous coordination obstacles between parties at all levels of
government and the states, radically reformulating the presidential nominating
process is a challenge. Discussing the prospects for major change, Rhodes
Cook writes, “[D]on’t bet on it. The smart money is not on any radical
change, but a continuation of the gradually evolving system that is already in
place—where the parties set the basic ground rules, the states have plenty of
flexibility, and most of the voters have a role that is marginal at best.”38 Cook is
probably correct that radical change may not be on the horizon, but it may not
be as unlikely as was once thought. If the current circus of states moving up
their primaries only to move up their primaries again (for example, Florida and
New Jersey) continues, something will need to be done.

In this chapter I have argued that the presidential nomination process needs
to be significantly overhauled. Primaries should be open and held on the same
day. If delegates are going to continue to be selected, then they should be
allocated on a proportional basis. While the presidential nomination process is
far from perfect, neither is the institution in which we elect our presidents. I
now turn to the question of the Electoral College.
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The Electoral College

Any book assessing the state of American electoral democracy would be
incomplete without a discussion of one of the most controversial and unique
aspects of American democracy: the Electoral College. Supporters of many of
the other subjects covered in this book, including the frequency of elections,
voting for numerous offices, and direct democracy, do so because they believe
those aspects of the American electoral system promote more democracy. To
its critics, however, the Electoral College is inherently undemocratic. First,
there is no guarantee that the majority, or even the plurality, winner of the
popular vote will become president. Second, according to the Constitution,
there is not even a guarantee that the people will get to vote for president!
Each state determines how it will choose its electors. They can do so through a
popular vote, as all states currently do, but there is nothing that requires direct
citizen input. If a state legislature decides it wants to appoint electors, as many
state legislatures did immediately after the ratification of the Constitution,
it is free to do so (although it would certainly face massive opposition from
the public). As a result, perhaps no aspect of the Constitution receives more
criticism than the Electoral College.

And, it should. In this chapter, I examine the arguments made in favor of
the Electoral College and point out the flaws with those claims. I then outline
the various reforms to the Electoral College that scholars and practitioners
have suggested and look at their strengths and weaknesses. In particular, I
argue in favor of a plurality election with an instant runoff. However, since the
Electoral College seems to be here for the foreseeable future, two reforms are
needed to improve the current system: the elimination of both “faithless elec-
tors” and the House contingency plan to select a president if no candidate
receives a majority of the electoral vote. Before laying out my argument, a brief
history of how we ended up with such a unique system is in order.

What is the Electoral College? Why do we have it?

When you vote in a presidential election you are casting your vote not for a
presidential candidate, but for an elector(s) pledged to support that candidate;
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this is similar to the delegate selection process discussed in the previous chap-
ter. Each state gets a number of electoral votes, equal to their representation
in the House of Representatives, plus two bonus electoral votes for Senate
representation. So, for instance, California has 55 electoral votes today, while
Wyoming has three. The ratification of the Twenty-third Amendment in 1961
gave the District of Columbia three electoral votes as well. With the exception
of Maine and Nebraska, each state then normally pledges all of its electoral
votes to the person who wins the most votes in the state (as I discuss shortly,
Maine and Nebraska divide their electoral votes by congressional district, and
the winner of the state gets the two remaining electoral votes). The first person
to 270 electoral votes (a bare majority) wins.

If no candidate reaches 270 votes, then the election is sent to the House of
Representatives. Once in the House, each state gets to vote for one of the three
candidates who won the most electoral votes.1 A candidate must receive votes
from a majority of states to be elected. This contingency plan gives the less
populated states enormous power because Wyoming has the same influence as
California. The Wyoming representative has massive sway because, since
Wyoming only has one representative, her vote decides how the state votes; in
California, a representative would be only one of 53 votes. The last time an
election was decided by the House was in the controversial election of 1824
when Andrew Jackson won both the popular and electoral vote, but failed to
win a majority of the electoral vote. Instead, the House elected John Quincy
Adams. Given the closeness of the 2000 presidential election, some people
worried that the House would decide the outcome of that election.

No other country in the world elects its executive in this manner. Once I had
the opportunity to give a talk on the Electoral College to a group of Mexican
politicians who were visiting the United States to study its democracy. As
I was explaining how the Electoral College worked, I noticed that several
of the politicians had quizzical expressions on their faces. I thought that per-
haps the translator was not translating what I was saying correctly. After I
finished the talk, one of the participants immediately raised his hand to ask a
question—or perhaps, more accurately, make a statement. “I don’t understand
how Americans can argue that their democracy is a model for others to follow,”
the politician said, “when they have a process such as this to elect their presi-
dent.” I quickly realized that there was not a problem with the translation
after all.

The question is how did the United States end up with a system as distinct
as the Electoral College? One might expect that the Electoral College was one
of the great debates among the founders at the constitutional convention. In
reality, the Electoral College was almost an afterthought. The founders were
much more concerned with questions related to states’ rights and representa-
tion in the legislative branch than they were with the selection of the president.

This is not to imply that the Electoral College was the only proposal put forth
regarding the presidential selection process. In fact, other ideas were vigorously
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debated well before the idea of the Electoral College even emerged.2 Some of
the participants at the convention believed that the Congress should choose
the executive, a proposal that convention participants initially passed.3 After
more thought, James Madison, Gouverneur Morris, and James Wilson, in par-
ticular, were concerned that Congress selecting the executive would violate the
systems of checks and balances and separation of powers that they so strongly
supported. “He [the executive] will be the mere creature of the legislature if
appointed and impeachable by that body,” argued Morris.4 Eventually, the rest
of the convention agreed and the Congress selection plan was overturned.5

Wilson believed that the people should vote directly for the executive.
This idea was met with skepticism because there was concern that the average
American was not capable of making such an important decision. “The people
‘will never be sufficiently informed of characters’ to make a good choice,”
claimed Roger Sherman.6 Moreover, a direct election did not appeal to less
populated states that were concerned that they would be irrelevant in electing
the president. Only Pennsylvania (Wilson’s home state) ultimately voted for
the direct election of the president.7

After much frustration and many proposals, the convention finally settled on
the Electoral College, initially proposed by Wilson, just two weeks before
finally adjourning. While ultimately adopted, the Electoral College was con-
troversial from the start. Historians Christopher Collier and James Lincoln
Collier refer to it as “a Rube Goldberg machine.” They write that the Electoral
College was “jerry-rigged out of odds and ends of parliamentary junk pressed
together by contending interests.”8 Donald Lutz and his colleagues state that
“the Convention delegates ‘backed into’ the final solution,” and that “no
coherent theory supported this solution.”9 While not a flawless system, the
convention delegates assumed that George Washington would be elected to as
many terms as he wanted. Again, they were more concerned with the long-
term effects of other issues.10 And, the Electoral College was an acceptable
compromise for both more populated and less populated states. The most
populated states benefited from the proposal because they would have the
greatest number of electoral votes, but the least populated states received more
influence than they otherwise would have under other proposals because of the
two “bonus” electors that each state received. Perhaps the even bigger advan-
tage of the Electoral College from the point of view of the less populated states
was that the House, again with each state getting one vote, would ultimately
decide the election if no candidate received a majority of the electoral vote.
Because parties did not exist at the time of the creation of the Electoral College,
many delegates believed that the House would regularly decide presidential
elections, whenever, of course, Washington decided not to run, because several
candidates would likely throw their hats into the ring making it difficult for any
one candidate to receive a majority of the electoral vote.
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Arguments in favor of the Electoral College
and why they are flawed

Supporters of the Electoral College generally put forth four main arguments in
favor of the institution:

1 It is consistent with the federal nature of the Constitution.
2 It forces candidates to receive broad support, hence protecting less popu-

lated states.
3 It reduces fraud and produces a clear winner in a short period of time.
4 It protects the American two-party system.

I now address each of these claims:

The Electoral College is consistent with
and preserves federalism

Though the Electoral College may have found its way into the Constitution
through the back door, proponents of the system argue that it is grounded in
principles advocated at the convention: mainly federalism and separation of
powers. I have already noted the founders’ concerns about giving Congress
the power to choose the executive, but supporters believe that the Electoral
College fits nicely with the founders’ emphasis on creating a federal, rather
than national, system of government as well. It allows states to determine their
own rules regarding the selection of electors. Paul Schumaker and Burdett
Loomis write:

By distributing 436 electors to the states (and the District) on the basis of
their populations, it gives great weight to the idea that we are a nation of
individual citizens, who should all count equally in holding our presidents
accountable through votes. By allocating 102 electors to the states (and
the District) simply because they are states, it also recognizes that we are a
nation of states, each of which should also count equally in the presiden-
tial election process. Arguments that the Electoral College is unfair in
giving more value to the votes of citizens of small states are therefore
problematic because they assume that we are simply a nation of individual
citizens. As a nation of states, each state has a role to play in the process of
electing the most powerful national authority.11

The problem with this argument is that the founders did not adopt the
Electoral College because they believed it had a federal nature; they adopted it
as a compromise between large and small states, slave and free states, and
because neither the option of the people or the Congress deciding the presi-
dent was appealing to the majority of delegates.12 “The chief virtue of the
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Electoral College,” writes historian Jack Rakove, “was that it replicated other
political compromises that the Constitutional Convention had already made,”
not that it promoted federalism.13

Furthermore, it is unclear exactly what the presidency has to do with federal-
ism since it is the only truly national office that is elected; it is congressional
representation that is more in line with the notion of federalism. Finally, were
the Electoral College abolished, it is tough to see how federalism would be
threatened. Electoral College scholar Neil Peirce sums up this view: “The
vitality of federalism rests chiefly on the constitutionally mandated system of
congressional representation and the will and capacity of state and local gov-
ernments to address compelling problems,” writes Peirce, “not on the hocus-
pocus of an eighteenth-century vote count system.”14

The Electoral College forces candidates to earn
broad support

Another argument in favor of the institution is that the Electoral College
forces candidates to have broad support from a variety of states, not just the
backing of people in the country’s urban centers. “The Electoral College is an
‘alloy’ of popular will,” writes political theorist Gary Glenn. “That means
popular election of the president through the Electoral College makes popular
election fairer to the interests of geographical minorities (small states), and
hence elects presidents by broader and more diverse interests than would dir-
ect national election. It produces presidents more likely to govern for ‘the
general good’ instead of the will of ‘more’ of the national popular vote.”15

Yet, there is scant empirical evidence that the Electoral College does
what Glenn says it does. Candidates do not win presidential elections by
racking up wins in a number of small states; they win by carrying a number of
battleground states. A quick look at where presidential candidates campaign
undermines the “broad support” argument. In 2004, presidential and vice
presidential candidates skipped 20 states entirely, and eight others received
three visits or fewer (mostly by the vice presidential candidates).16 On the other
hand, candidates made 84 trips to Florida, 63 to Ohio, 40 to Wisconsin, and
36 to Pennsylvania.17 In 2000, presidential and vice-presidential candidates
visited Florida 61 times, Michigan 43 times, and Pennsylvania 42 times; they
never visited Alaska, North Dakota, South Dakota, Montana, Rhode Island,
Hawaii, Nebraska, Utah, Kansas, Oklahoma, South Carolina and Virginia.
Three other states received only one visit and the candidates visited five other
states three times or fewer.18 In 1996, Bill Clinton did not visit 19 of the 50
states, while Bob Dole skipped 29 states.19 It is hard to argue that this is
evidence of broad support.

In fact, abolishing the Electoral College in favor of a popular vote election
might actually make candidates visit states that they otherwise ignore. Take
Virginia, for instance, a medium-populated state that rarely receives visits from
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presidential contenders.20 The reason Virginia is not a frequent stop during a
presidential campaign is clear; the state is not in play. The Republican candi-
date will win the state, so there is no reason for either party’s candidate to visit.
It does not matter if the Republican candidate wins the state with 55 percent of
the vote or 75 percent of the vote; he is going to win all 13 of the state’s
electoral votes. In a popular vote election, it does matter if the Republican
candidate wins 55 percent or 75 percent of the vote because all votes are
counted in the same pool; every vote matters, so there is incentive to campaign
for every vote. Even the Democratic candidate might visit Virginia in hopes of
picking up extra votes.

Along with making candidates win broad support, proponents of the Elect-
oral College argue that it protects the interest of small states. The argument
goes that because each state gets two bonus electors, the small states have more
influence than they would have under a popular vote election; therefore, less
populated states cannot be ignored and their interests can be protected. I just
showed that small states can be ignored under the Electoral College, but let’s
assume for a minute that they are not. It is unclear to me exactly what a “small”
state interest is. As presidential scholar George Edwards notes, even the least
populated states have significant diversity;21 after all, Montana, a “conservative”
state elected a Democratic governor, and Massachusetts, a “liberal” state elected
three straight Republican governors. The list of examples such as these is long.

Furthermore, it is difficult to think of a common interest between less
populated states. It is not clear what a state like Wyoming or Rhode Island
have in common besides their small populations. Indeed, these states regularly
support opposing presidential candidates, indicating that they are more differ-
ent than alike. If we were going to try to find a common interest between less
populated states, I guess one might say that it is agriculture, because most of
these states are predominantly rural. It is hard to argue that agriculture inter-
ests would suffer, though, if the Electoral College were abandoned. “The
market value of the agricultural production of California, Texas, Florida, and
Illinois exceeds that of all seventeen of the smallest states combined.”22

Even if there is such a thing as a small state interest, it is not taking a part in
presidential elections even under the Electoral College. “[N]owhere in the
vast literature on voting in presidential elections has anyone found that voters
choose candidates on the basis of their stands on state and local issues,” writes
Edwards. “Indeed, candidates avoid such issues, because they do not want to
be seen in the rest of the country as pandering to special interests.”23

And, why is it that we are only concerned about protecting local interests in
presidential elections? If local interests need protection anywhere, it would be
in gubernatorial elections. Do you think people in Centralia, IL have the same
concerns as the people in Chicago? Yet, residents of Centralia are forced to
accept the outcome of gubernatorial elections that are basically decided by a
block of voters in Chicago. No doubt, just about every state in the Union has a
similar example.
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Finally, I am not sure why we are so concerned about protecting less popu-
lated states in the presidential selection process; they are more than repre-
sented in the US Senate. Because of the filibuster and the fact that any bill that
is signed into law has to be approved by the Senate, less populated states can
hold legislation hostage. There is a reason why Delaware is “the first state;”
Delaware’s legislature knew that they were getting a good deal under the
Constitution. Interestingly, senators from less populated states rarely vote as a
bloc, indicating that there probably are not issues that unite them.

Founding Father James Wilson, one of the strongest advocates at the time of
a direct vote, said it best: “Can we forget for whom we are forming a govern-
ment? Is it for men, or for the imaginary beings called States?”24 Indeed, the
founders chose to begin the Preamble to the Constitution with “We the
People,” not “We the 13 states.”

The Electoral College reduces fraud

Another advantage of the Electoral College, according to advocates, is that
it reduces fraud and ensures that a national recount crisis will not occur.
Imagine if what happened in Florida in 2000 happened on a national stage.
The Electoral College makes a national recount moot because it is not the
popular vote that matters but the electoral vote. In addition, because so few
states influence the outcome of the election, candidates do not ask for
recounts, meaning that fraud is contained at the local level. Writing about the
possibility of a national recount, Norman Ornstein states “[T]hree (or four)
crises out of more than 50 presidential elections is remarkably small. And the
drive for reform, based on the actual crises or the threat of another precipitated
by the Electoral College, tends to ignore the crises that could be generated by
direct national popular vote for the president.”25

If anything, fraud and concerns over recounts are heightened because of the
Electoral College. “Direct election would create a disincentive for fraud,”
claims Edwards, “because altering an election outcome through fraud would
require an organized effort of proportions never witnessed in the United
States. And because no one in any state could know that his or her efforts at
fraud would make a difference in the election, there would be little reason to
risk trying.”26 Furthermore, it is more likely that a state will require a
recount than the nation as a whole. A recount was needed in Florida because
537 votes separated Bush and Gore. Recounts could have occurred in Iowa,
New Mexico, and Wisconsin as well, because only a few hundred votes separ-
ated the candidates. Yet, there was no need for a recount nationwide since
Gore had more than a 537,000-vote lead over Bush.
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The Electoral College protects the two-party system

If you are a supporter of a two-party system, proponents of the Electoral Col-
lege assert, then you must back the Electoral College because its abolishment
would lead to the rise of competitive third parties. There is no doubt that,
because of the winner-take-all allocation of electors, the Electoral College
benefits the two major parties. Eliminating it, however, is not going to lead to
the demise of the two-party system in the United States. In elections for other
federal, state, and local offices the two-party system remains entrenched; an
Electoral College elects none of those offices. There are too many institutional
and cultural barriers to a third-party system in the US (see Chapter 11), the
Electoral College is but one. There is “no reliable, convincing evidence to
suggest that changing the presidential election system, in and of itself, would
alter significantly the party system in a predictable manner,” writes Allan Cigler
and his colleagues. “There are simply too many other factors that reinforce our
system of two-party dominance beside Electoral College rules.”27

If anything, third parties may wreak more havoc under the Electoral College.
If a strong regional candidate, such as George Wallace, can win enough elect-
oral votes to throw the election into the House, then that candidate will have
enormous negotiating power. Wallace won 46 electoral votes in 1968. Had he
won a few other southern states and/or Hubert Humphrey defeated Nixon in
one or two others, the House would have decided the election.

A dated argument

There is one argument in favor of the Electoral College that my students
regularly make that definitely no longer holds water. They often reference the
founders’ concerns that the people would be incapable of making such an
important decision as choosing the president. It is problematic to compare
the capabilities of today’s voters with those at the time of the founding.
Information is far more readily available now than it was back then and empir-
ical evidence indicates that people are capable of casting informed votes in
presidential elections.28 But, let us assume that people are not casting informed
votes. The Electoral College no longer provides a buffer because all states
today choose their electors via popular vote; informed, engaged elites are not
responsible for selecting electors as some founders had initially envisioned.29

The reasons for change

The most obvious defect with the Electoral College is the fact that, as we saw
in 2000, a national popular vote winner may not win a majority of the electoral
vote. Al Gore defeated George W. Bush by more than 537,000 popular votes,
but lost the electoral vote 271–266. Before 2000, the popular vote winner
failed to win the electoral vote three other times (1824, 1876, and 1888), but
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it has almost happened several other times including 1960 and 1976.30 If a
democracy is supposed to be “government by the people,” then it is problem-
atic when the choice of the plurality of voters is not elected as is the case in
every other election—federal, state, or local.

Critics of this argument, most notably public choice theorists, claim that it is
impossible to measure the national popular will. As I noted in Chapter 5, ballot
access requirements may screen out attractive candidates or the rigors of run-
ning for the presidency may do so. In other words, the choices the voters have
may not represent who they really want. Furthermore, not everyone votes in
an election, meaning that the wishes of nonvoters are not represented in the
“popular will.” Both of these claims are true, but they are also true for every
other office in which Americans are asked to vote. No one seems to question
whether senators, governors, or representatives reflect the popular will of the
people; therefore, I am not sure the argument should apply to the president.
The popular vote in presidential elections reflects the public will of voters
based on the choices with which they were presented, no different than any
other elected office in the country.

Moreover, the Electoral College is inconsistent with the cherished principle
of “one person, one vote.” Under the Electoral College, not everyone’s vote
counts equally on a national level. Because of the two bonus electors, electors
in Rhode Island represent fewer people than electors in New York. Politically
engaged citizens in heavily populated states, then, are disadvantaged simply on
the basis of where they live. Furthermore, some people’s votes count more
than others because turnout is not constant in the states. A vote will count less
in a state like Wisconsin or Minnesota where turnout is traditionally high than
a vote in a similarly populated state like Georgia where turnout is generally
low. “States have no interest, as states, in the election of a president,” writes
Rakove, “only citizens do, and the vote of a citizen in Coeur d’Alene should
count equally with one in Detroit.”31

The idea of “one person, one vote” has appeared several times in this book.
Interestingly, the US Senate violates this notion inherently since representa-
tion is equal. Why not argue then that the Senate is undemocratic? Some
people do,32 but one does not have to abolish the Senate to defend the princi-
pal of “one person, one vote” for president. Again, George Edwards best sums
up the response to the argument comparing “one person, one vote” in Senate
and presidential elections. “The Senate is explicitly designed to represent states
and the interests within them,” writes Edwards. “The presidency is designed to
do something quite different. The president is to rise above parochial interests
and represent the nation as a whole, not one part of it.”33

Another problem with the Electoral College is that with the current winner-
take-all rules used in 48 states and the District of Columbia, the Electoral
College discourages participation. The state of Indiana, for example, has voted
for the Republican candidate in every election since 1964, when all but the
Deep South and Arizona voted for Democrat Lyndon Johnson. As a result,
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Indiana is ignored in presidential elections. Voters are not encouraged to go to
the polls there the same way that they would be in the neighboring state of
Ohio, whose electoral votes are usually up for grabs. Recall that in the Calculus
of Voting equation, discussed in Chapter 1, potential voters consider the prob-
ability that their votes will matter when deciding whether to participate. In
Indiana and many other states in the Union, the presidential election is not
in play, so the incentive to vote is minimal. In a competitive popular vote
election, the votes of people in uncompetitive presidential election states will
matter, giving people a reason to participate.34

Finally, again because of the winner-take-all rules, the Electoral College
exaggerates the winning candidate’s victory. In 1980, Ronald Reagan barely
won 50 percent of the vote, but carried more than 90 percent of the electoral
votes. Clearly the electoral count is not a true reflection of public support.
Advocates of the Electoral College argue that an exaggerated electoral vote
victory is positive, because it gives the president a better opportunity to claim a
mandate. The problem is that there is little evidence that presidents who win
the electoral vote count in a landslide are anymore successful than presidents
who win by a closer margin; or, conversely, that presidents who win the elect-
oral vote count by a slim margin are less successful than those with a significant
electoral vote victory.35

A brief word must be said about one argument made by people, mostly
Democrats, who support abolishing the Electoral College, which does not pass
muster. Many Democrats have long believed that the Electoral College was
biased in favor of Republicans; the fact that Al Gore won the popular vote but
lost the electoral vote further solidified this feeling. It is true that Republican
candidates generally win more states than Democratic candidates, but Bill
Clinton did quite well under the Electoral College. Moreover, had George W.
Bush lost Ohio in 2004, we would have seen 2000 all over again, only with
the results reversed. Bush would have won the popular vote, but lost the
electoral vote. In other words, the Electoral College would have benefited
the Democratic candidate. Even in the 2000 presidential election that renewed
the controversy over the Electoral College, preelection polls made it appear that
George Bush would win the popular vote, but lose the election (the opposite
of what actually happened). In sum, there is not compelling evidence that the
Electoral College favors one of the major parties over the other.

Attempts to reform the Electoral College

Because of the issues just raised, no aspect of the Constitution has received
more calls for amendment than the Electoral College. The controversy sur-
rounding the Electoral College has led to more than 700 separate proposals
for either amending or entirely abolishing the institution.36 It would obviously
be impossible to discuss every plan, and many of them are redundant, but I will
examine the strengths and weaknesses of some of the most prominent ideas.37
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Amending the Electoral College

There are many scholars and practitioners who believe that the basic frame-
work of the Electoral College is sound, but that the institution needs some
tweaking. Perhaps the most common reform for amending the Electoral Col-
lege is the district plan. Indeed, two states—Maine and Nebraska—already use
this system for allocating their electors.38 Under the district plan, supported by
James Madison at the Constitutional Convention, the candidate who wins the
plurality vote in each congressional district obtains that district’s electoral vote
and the candidate who wins the statewide vote receives the two bonus electoral
votes given to each state because of senatorial representation. The rest of the
Electoral College remains intact. The argument in favor of the district plan is
that it makes the Electoral College more reflective of the nationwide vote.39

There are heavily Republican areas in California (a state where a proposal to
enact a district plan is currently being considered), for instance, as are there
strongly Democratic districts in Texas. Under the current winner-take-all sys-
tem, these areas do not matter. It makes little sense for a presidential candidate
to campaign in a state that he knows he is going to lose. Under the district
plan, a candidate might actually visit states that he otherwise would ignore
because certain congressional districts are competitive or benefit the candi-
date’s party.

One problem with the district plan, however, is that it does not eliminate the
possibility that the plurality vote winner could lose the election. Indeed, if the
district system had been in place nationwide in 1960, Richard Nixon would
have defeated John Kennedy, the popular vote winner, by 33 electoral votes
instead of losing to him by 84 electoral votes.40 Al Gore would have lost the
electoral vote by an even larger margin in 2000 under a district system, while
still winning the popular vote.41 Moreover, allocating electors by congressional
district would make the redistricting process discussed in Chapter 7 even more
political as parties would push for drawing districts that would benefit their
presidential candidates.

A similar reform as the district plan is the proportional plan, which was
rejected by voters in Colorado in 2004. Under this proposal, again, the crux of
the Electoral College remains in place, but electoral votes would be allocated
proportionally, based on the popular vote in a state.42 In other words, if a state
has 10 electoral votes and Candidate A receives 60 percent of the vote and
Candidate B the remaining 40 percent, then Candidate A wins 6 electoral
votes while candidate B wins 4; under the current system Candidate A wins
all 10 votes. This is a clear example, but not all election results would be as
clean. Pretend Candidate A won 65 percent of the vote and Candidate B won
35 percent. Would Candidate A then win 6.5 electoral votes? Would you
round up or down? If so, then Candidate A would receive 7 electoral votes
and Candidate B 4, but there are only 10 electoral votes. You can see how
complex such a system could be. While it would be complicated to allocate
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the electors in a proportional system, certainly it can be done. As I stated in
the previous chapter, delegates during presidential primaries are often allocated
proportionally.

The most obvious advantage of the proportional plan is that the electoral
vote would be more reflective of the popular vote, even more so than under a
district plan. As under the district plan, a proportional plan might encourage
candidates to visit states they otherwise would not. For example, now it would
matter if a candidate won 40 percent of the vote in a state instead of 30
percent. And, candidates would no longer just visit competitive congressional
districts as they would under the district plan.

While these are positive aspects of the proportional plan, there is one major
problem. Allocating electoral votes proportionally would make it extremely
difficult for a candidate to receive a majority of the electoral votes because
minor party candidates would no longer be shut out. A third-party candidate
who receives 10 percent of the vote in a state would receive 10 percent of the
state’s electoral votes, which in a close race could be enough to throw the
election into the House of Representatives. If electors were allocated pro-
portionally, then half of the presidential elections between 1956 and 2000
would have ended up in the House.43 This percentage likely would have been
even greater because, in reality, third-party candidates were hurt by the winner-
take-all rules. If a proportional system had been in place, then minor party
candidates would have done better because people would be less likely to feel
that they were wasting their votes. This would make it even more difficult for
one candidate to receive a majority of the electoral vote.

Having a candidate fail to win a majority of the electoral vote leads to one of
two undesirable results. First, a third party can essentially hijack an election
unless one of the two major party candidates meets its needs. For example,
in 1968, George Wallace could have received significant concessions from
either Hubert Humphrey or Richard Nixon in return for support from
Wallace’s electors. A fringe candidate then would have determined the out-
come of an election and received who knows what kinds of promises from the
incoming administration. If a third-party candidate did not instruct his elect-
ors to support one of the two major party candidates, then, as I noted earlier,
the election would be decided in the House of Representatives where each
state receives one vote, regardless of its population. It is hard to think of a less
democratic solution than Wyoming and Delaware having as much influence
as California and Texas in determining who the president will be. If a pro-
portional plan were to be enacted, then states should require a threshold that
candidates must pass to win electoral votes, as the Democrats do in their
presidential primaries and caucuses. The problem is that once a threshold is
implemented, then the vote is not a true reflection of the people thereby
eliminating the main advantage of the proportional plan.
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Abolishing the Electoral College

While the district and proportional plans each have some positives, ultimately
they still keep the thrust of the Electoral College intact. Under each plan, the
notion of “one person, one vote” would still be violated. Therefore, the only
acceptable solution is to abolish the Electoral College. The question is: if the
Electoral College is abolished, then what would replace it? The obvious answer
is a popular vote election that is used in all other federal elections, but there is
considerable debate among advocates of eliminating the Electoral College
regarding the rules of a popular vote election.

One possibility would be for the candidate with the most votes to win the
election. This election would look no different than most of the elections in
the United States. An advantage of a plurality vote winner election is that it is
most consistent with the principle of “one person, one vote;” every person’s
vote counts equally. From a democratic standpoint then, this suggestion might
be fairest. The problem with the plurality vote winner proposal, however, is
that a candidate could win the election with the support of a small fraction of
the public. If several viable candidates decided to run, then a candidate who
receives one-third or even one-quarter of the vote could win. This could result
in the election of an extremely polarizing figure who has strong support
among a minority of voters. The chance of a fringe candidate being elected is a
concern, but I am not convinced that the possibilities of such a candidate being
elected are as great as some have argued. With the exception of Louisiana,
every gubernatorial election in the country uses this system and it works well.
Parties keep the number of viable candidates to a minimum, and rarely do you
see a gubernatorial candidate elected without significant support. Moreover,
the Electoral College does not ensure a majority vote winner. Not only can a
candidate win the electoral vote but lose the popular vote, candidates who win
the electoral vote can be elected with far less than a majority of the popular
vote. Bill Clinton only carried 43 percent of the popular vote when elected in
1992; Abraham Lincoln won less than 40 percent of the vote on his way to
victory in 1860. In fact, in 39 percent of the presidential elections since 1824
the winning candidate did not receive a majority of the vote.

One way to get around the problem of popular vote winners not receiving a
majority is to hold a runoff election. I discussed this possibility as it relates to
the reform of the presidential nomination process in the previous chapter.
Under such a system—used in the state of Louisiana for example—the top two
vote winners would face each other in another election several weeks later. The
advantage of a runoff would be that, like under the plurality vote system, all
votes would be counted equally, but the winner could also claim support from
the majority of voters. However, the downside with this reform is that it would
extend an already too long election season and infuse even more money into
presidential elections. Two candidates would likely have to spend obscene
amounts of money three times during the year (to win the primary, to get into
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a runoff, and to win the runoff). Often, the runoff would simply be a repeat
election of the previous election held, because there are almost always only two
candidates who have a legitimate chance of winning, although it is possible
that more legitimate candidates would emerge since the Electoral College
would be abolished. For example, in 2000 the runoff would have been a repeat
of the race between Al Gore and George W. Bush. In other words, voters
would have been exposed to another month of campaign commercials and
stump speeches from the same candidates who they had probably already
heard too much from.44 As noted in the preceding paragraph, winning presi-
dential candidates often do not receive a majority of the vote, making the
possibility of a runoff likely.

One solution to this problem is to hold an instant runoff vote (IRV) as I
discussed in the last chapter. Again, under this system a candidate would have
to win a majority of the vote to be elected, just as she would under the
previous proposal mentioned, but a separate runoff election would not take
place. Instead, voters would have the opportunity to rank-order their prefer-
ences and vote totals would be recalculated until one candidate emerged with a
majority of the vote.45 There are potential problems with an IRV as well. First,
IRV might be more confusing to voters who are not used to casting a ballot for
more than one candidate for an office. The information costs of voting might
increase as well because an IRV would likely encourage more candidates to run
for office, as would the two previous reforms, meaning that instead of studying
the positions of two candidates, voters might have to consider the positions of
three, four, five, or more candidates. Another concern with IRV is that some of
the voting systems discussed in Chapter 6 might not be compatible with allow-
ing people to rank-order their candidate preferences; and even if they are
compatible, they still would be more likely to confuse voters. One final con-
cern among some people with IRV, as well as a plurality election or a regular
runoff, is that it would undermine the two-party system. The winner-take-all
rules of the Electoral College virtually guarantee that only a Democrat or
Republican can win. IRV would encourage more third-party candidates or
candidates of the two major parties who did not win the nomination, but
choose to run as independents, because no longer would a person’s vote be
wasted. For example, people could comfortably vote for Ralph Nader because
Al Gore would not be hurt by their vote (assuming they voted Gore as their
second choice).

Of these potential problems, the only one that concerns me is the compati-
bility of voting systems. IRV may initially confuse some voters, but it is not
an overly difficult concept to understand. The number of candidates may
increase, but I am not sure to an unmanageable amount. Again, party loyalty
would keep some candidates from running and most elections, even ones such
as the 2003 California gubernatorial recall that had 134 candidates listed on
the ballot, would be quickly parsed down to only a few legitimate contenders.
As I noted earlier, the two-party system would not be affected because of the
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other institutional and cultural barriers to competitive third parties. Ralph
Nader might have won more votes in 2000 had IRV been in place, but not
enough to undermine the two-party system. The compatibility of some voting
machines is a concern, but it is not an obstacle that cannot be overcome. For
example, states, including Louisiana, South Carolina, and Arkansas, currently
use IRV for overseas voting. North Carolina used IRV for statewide judicial
elections in 2007.

IRV is advantageous because it will eliminate wasted votes, may bring more
people to the polls, and, because a majority winner will occur, is a better
reflection of the popular will. Furthermore, because a majority is needed to win,
IRV will keep extremist candidates from ascending to the presidency. Some
scholars even argue that the system will make fraud much more complicated to
carry out.46

The future of the Electoral College

While IRV has some definite benefits and is gaining traction in states and
localities around the country, the chances of it being enacted to select the
president are remote. In fact, the abolishment of the Electoral College at all
seems highly unlikely. As controversial as the Electoral College is, one must go
all the way back to 1803 to find an amendment simply modifying the Electoral
College. To enact any one of the abolishment reforms would require a consti-
tutional amendment. In other words, two-thirds of both the House and the
Senate would have to support such a proposal and then three-fourths of the
state legislatures must do so. This is simply not going to happen; too many
states benefit from the current system and opposition in only 13 of the 99 state
legislatures would be enough to block an amendment.47 Because of the two
bonus electors, less populated states believe—even if it is not true—that they
are represented more than they otherwise would be under a popular vote or
runoff. Furthermore, more heavily populated, politically competitive states—
battleground states—would resist abolishing the Electoral College because
they are so important under the current system. Look at the attention that
states like Florida, Ohio, Pennsylvania, and Michigan have received in previous
presidential elections. Certainly these states would not be ignored in a popular
vote election, but they would not garner as much attention as they currently
do. Heavily populated, politically uncompetitive states, such as California,
Texas, New York, and Illinois, which are ignored under the Electoral College
would become just as important, if not more so, in a popular vote election
than the current battleground states. Quickly doing the math makes it clear
that three-fourths of the states would not be on board with abolishing the
Electoral College because they benefit too much from it. After 2000, many
people thought that it spelled the end for the Electoral College. Even with
a popular vote winner losing the election, it was never close to being elimin-
ated. If the Electoral College was not abolished after the issues surrounding
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the 2000 election, then it is difficult to see a scenario that would lead to its
demise.

Recently, a new proposal to “amend” the Electoral College has received
some support. I put the word “amend” in quotations because the proposal is
essentially a backdoor way to abolish the Electoral College without having to
change the Constitution. An organization named FairVote, which has former
presidential candidates John Anderson and Birch Bayh among other known
politicians on their advisory board, has pushed an interesting plan—if you are
opposed to the Electoral College—to enact a national popular vote. Briefly,
this is how the plan works. Remember that the Constitution mandates that
state legislatures determine how electors will be selected. Every state but
Maine and Nebraska relies on the popular vote within the state to determine
which candidate’s electors are seated. Under FairVote’s plan, the state legis-
lature would ignore the state popular vote and choose electors based on the
national popular vote. Let’s use the 2000 presidential election as an example.
Pretend that the state of Florida adopted FairVote’s plans. The controversy
surrounding the Florida election would be moot since Al Gore won the
national popular vote. Instead of choosing Bush electors, because he won the
popular vote in the state, Florida would have chosen Gore electors, because he
won the popular vote nationally. This would have allowed Gore to win the
electoral vote and, hence, the election.

The aspect of FairVote’s plan that is so unique is that, as I said earlier, the
Electoral College will not be abolished; therefore the proposal does not require
a constitutional amendment. If FairVote can get enough states to pass the
policy, then it will guarantee that a popular vote winner will not lose the
electoral vote. In a sense, the Electoral College is abolished while still remain-
ing on the books.

Not surprisingly, supporters of the Electoral College have criticized Fair-
Vote’s proposal, but the organization has had some success pushing their plan.
At the time of this writing, one state (Maryland) has already signed the pro-
posal into law. In another (Hawaii), the proposal had passed both houses in
the legislature and was vetoed by the governor, but it appears that the state
legislature will likely override the governor’s veto. In Illinois, both houses
approved the proposal, but the governor has yet to act on the legislation. In
four other states, including California, the proposal has passed one body in the
state legislature and bills have been introduced in almost every other state. The
chances of FairVote’s plan passing, however, is remote. As I noted, there are
several states that benefit too much under the Electoral College to enact this
plan; legislators will likely see it as what it is—a backdoor way to abolish the
Electoral College. Also, even in Maryland where the plan has passed, it will
only go into effect if enough other states comprising 270 electoral votes
approve the legislation; again, this is unlikely to happen. Finally, it is not clear
that just because Maryland (or any state) has adopted the legislation that it
could be forced to follow through on its commitment.
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Since the Electoral College will not be abolished, there are two amendments
that must be made to it. First, the Constitution gives electors the freedom to
vote as they see fit; they do not have to pledge to vote for the popular vote
winner in a state. These so-called “faithless electors” have voted against the
wishes of a state (or the District of Columbia) only a handful of times in the
course of the country’s history and have never influenced the outcome of an
election. The last time an elector did not follow the wishes of the popular vote
was in 2000 when an elector from the District of Columbia submitted a blank
ballot instead of voting for Al Gore to protest the area’s lack of representation
in Congress. Even though faithless electors have never turned an election,
there is no reason to give one person such power. Moreover, if an election ever
was decided by a faithless elector’s vote, the legitimacy of the election would
be completely undermined.

Not everyone is convinced that faithless electors are problematic. “[O]ur
political system has always had a place of honor for the maverick—the free-
thinking human who refuses to succumb to the party line or popular pres-
sure,” write Paul Schumaker and Burdett Loomis. “For example, the decision
of Vermont Senator James Jeffords to change his party affiliation from Repub-
lican to Independent in May 2001, and thus change control of the Senate from
Republican to Democratic, resembles the action of a rogue elector. For many
of us, politics is a human endeavor and humans should exercise individual
judgment.”48 However, the Jeffords example is a weak analogy. Residents of
Vermont could vote Jeffords out of office when he came up for reelection if
they were upset with his decision (Jeffords retired before voters had the
chance), but there is no opportunity for voters to punish a faithless elector.
Furthermore, the voters of Vermont likely recognized Jeffords’ maverick ten-
dencies when they elected (and reelected) him; no one knows enough about
the electors—indeed the overwhelming majority of people have no idea who
they even are—to know if the elector might exercise her own judgment. Lastly,
one person should not have the ability to determine the outcome of an elec-
tion for an entire country, especially considering that electors are not necessar-
ily the “cream of the crop” as the founders had envisioned, but the most loyally
partisan and biggest donors instead. Simply because a person gives a substan-
tial amount of money to a political party should not give him the right to vote
however he wants as an elector. Because of concern over faithless electors, 16
states plus the District of Columbia “force” an elector to vote for the state’s
popular vote winner. However, these faithless elector laws are not likely to hold
up in court if challenged and, indeed, seem difficult to enforce given the
faithless elector in the District of Columbia in 2000. Admittedly, the chances
of a faithless elector determining the outcome of an election are extremely
miniscule, but there is no reason to allow the possibility, however remote it
may be.

The second reform that is needed if the Electoral College is to remain in
place is that each state in the House of Representatives should not be given one
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vote to determine the winner of a presidential election if no candidate receives
a majority of the electoral vote. Prominent constitutional scholar Sanford
Levinson refers to this provision as “the most dubious feature of the Constitu-
tion.”49 Again, it is rare that no candidate receives a majority of the electoral
vote; in fact, it has only occurred twice and not since 1824. Still, it has come
close in some recent elections (1948, 1960, 2000)50 and if the proportional
allocation of delegates mentioned previously is enacted in some states, it would
be more commonplace. It simply makes no sense to give Wyoming as much of
a say as California or Rhode Island as much of a voice as Texas. The seven states
that have one representative can provide 27 percent of the votes needed to be
president. Moreover, this contingency violates the principle of separation of
powers by giving the House the power to determine the president. And, since
the Senate gets to choose the vice-president if no candidate receives a majority
of the electoral vote, there is a possibility that the president could be a member
of one party and the vice-president a member of the other; certainly not the
best condition for governing.51

The easiest way to get around this problem would simply be to eliminate the
requirement that a candidate receive a majority of the electoral vote. This
might undermine a president elect’s mandate, but no more so than if the
candidate did not win the popular vote, but is elected president. If one insists
on giving the House the final say, then each member should receive a vote
instead of each delegation. However, the chances of eliminating the House
contingency provision are admittedly small. A small number of states can
thwart a constitutional amendment, and I cannot see a reason why Wyoming,
the Dakotas, Delaware, Rhode Island, and other less populated states would
want to give up the power they would have should an election be decided in
the House.

In sum, however frustrating the Electoral College may be to it detractors,
it seems extremely unlikely that substantial reform will be made to it
anytime soon.
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Campaign finance

Have you ever thought about running for office? If so, you either better be
independently wealthy or able to raise a heck of a lot of money. It does not
matter how much leadership ability or integrity you have or how intelligent,
qualified, experienced, charismatic, or good-looking you are, if your campaign
does not have money then you simply cannot win. Mark Hanna, the famous
political consultant, once quipped, “There are two things that are important in
politics. The first is money and I can’t remember what the second one is.”1

While Hanna was speaking about politics during the early twentieth century,
his words ring true even more so today. Without money, campaigns cannot
buy airtime (either radio or television), send direct mail, hire consultants, or
conduct polls. Voter mobilization efforts become more difficult. Without
money, it even becomes hard to raise money.

Because of the importance of money to campaigns, not surprisingly we see a
lot of it spent at all levels of government by candidates, political parties, and
other political organizations. The amount of money entering the system has
alarmed campaign reformers who feel that money buys elections for candidates
and buys influence for organizations such as labor or big business. As a result,
they have pushed to the limit the amount of money that can be spent by
campaigns, the amount of money that can be donated to campaigns, and the
amount of advertising that is done by political groups. Others claim that these
measures are not enough. Instead, they believe that elections should be pub-
licly funded. Without candidates having to raise money, the argument goes,
the chance for corruption declines significantly and elections become fairer
because the incumbent fundraising advantage is eliminated.

Throughout this book I have often sided with the views of reformers. I
supported same-day voter registration, the elimination of judicial elections and
the Electoral College, and a nonpartisan redistricting process to name only
a few examples. In this case, however, I do not side with the “traditional
reformers.” In this chapter I argue for reform to campaign finance law as well,
but not for the reforms that are normally proposed. Instead of adding more
restrictions to campaign finance, I argue that we should consider eliminating
all restrictions with the exception of disclosure. Money is needed to win
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elections, but it does not guarantee victory. Moreover, eliminating campaign
finance restrictions might actually help challengers by making elections fairer
and will significantly shorten campaign seasons that are already way too long.
Before making my case and discussing the flaws of the traditional campaign
finance reforms, I give a brief history in order to help us understand how we
got the system we have in place today.

A brief history of campaign finance reform

Although campaign finance laws have been on the books for some time,
serious attempts to control the role of money in elections are barely 30 years
old.2 Before the 1970s, there was virtually no regulation of money in federal
elections.3 Individuals could donate as much money as they wanted to a candi-
date’s campaign and loopholes allowed candidates to ignore the requirement
to disclose from where their campaign contributions came. In 1971, Congress
took the first steps to “put teeth” into campaign finance laws and alleviate the
role of money in federal elections by passing the Federal Election Campaign
Act (FECA) and the Revenue Act. Among other things, FECA limited candi-
date spending on media advertisements and permitted the creation of political
action committees (PACs), who could solicit individual donations that could
then be contributed to federal campaigns. The Revenue Act established the
public financing system for presidential elections that will be discussed in greater
detail shortly.

After the Watergate scandal, Congress decided that it had to go further to
combat the real—or perceived—corruption that was caused by money in fed-
eral elections, and, in 1974, amended FECA. The amendments were designed
to keep wealthy donors from unduly influencing an election by donating mil-
lions of dollars to a candidate. There was widespread concern that presidential
and congressional candidates were for sale. The feeling was that a significant
individual donation to a candidate might be enough to buy a politician’s vote
or influence the issue agenda.

As a result, the FECA amendments limited individual contributions to all
federal candidates and political parties. Individuals could donate no more than
$1,000 to a candidate during each primary and general election, and could
contribute no more than $25,000 per calendar year to candidates, political
parties, and PACs.4 However, the FECA amendments did not stop with simply
restricting individual donations. They enacted mandatory spending limits
for congressional campaigns and restricted the amount of money that candi-
dates for federal office could donate to their own campaigns. In addition,
the amendments limited the amount of money that individuals could spend,
independently of a candidate or party, to try to influence the outcome of an
election. The 1974 amendments also created the Federal Election Commis-
sion (FEC) to administer and enforce FECA and its amendments and required
the disclosure of campaign donations of more than $250.
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Not surprisingly, the amendments were controversial as many citizens viewed
them as an assault on free speech. In their eyes, money was a form of speech.
Campaign donations were considered an expression of support for a candidate.
Moreover, the limits on individual spending were also viewed as restricting a
person’s freedom. Almost immediately after the amendments were signed into
law, they were challenged in court, ironically by one of the most conservative
members of Congress—Senator James L. Buckley of New York—and previ-
ously one of the most liberal members of Congress—former Minnesota sen-
ator Eugene McCarthy. The lawsuit resulted in what remains today as the
most influential court decision regarding campaign finance law: Buckley v.
Valeo.5 In Buckley, the Supreme Court upheld some of the FECA amendments,
but declared others to be unconstitutional.

At stake in Buckley was a battle between protecting free speech and eliminat-
ing corruption, or at least the appearance of it. The ruling frustrated both
reformers and those challenging the law. The Court distinguished between
limiting direct political contributions to candidates and limiting political
expenditures by candidates and individuals. According to the Court, capping
individual contributions to a candidate was constitutional because it could
stem corruption, or simply the appearance of corruption, in the electoral pro-
cess.6 With regard to freedom of expression, the Court argued that it was
the act of contributing itself, not the amount that was contributed, which
was the important expression of free speech. Therefore, as long as individuals
could donate money to candidates, the amount of their contributions could
be restricted to a level reasonably calculated to avoid vote buying in Congress.
Furthermore, individual contributions could be limited because there were
still other outlets for people to express their views, such as independent
advocacy on behalf of ideas or candidates.

The Court took the opposite stance regarding the spending limits for con-
gressional campaigns as well as the restrictions placed on independent spend-
ing by individuals or associations and a candidate’s ability to donate money
to her campaign. Here, the Court reasoned that the goal of curtailing corrup-
tion did not logically justify limits on expenditures. It ruled that campaign-
spending limits were unconstitutional because such restrictions directly limited
the ability of a candidate to speak and diminished the marketplace of ideas. For
candidates to get their views heard, they need money to promote those views.
If a campaign is restricted in terms of how much it can spend, then the voters
lose out because their ability to learn about a candidate is hampered. Likewise,
individuals who did not coordinate their spending with a candidate—called an
“independent expenditure”—were free to spend unlimited personal funds to
express their own views on policy and candidates. The absence of coordin-
ation removed the opportunity for quid pro quo between the spender and a
candidate, the Court held, and the Court struck limits on candidates’ use of
personal funds because candidates cannot “corrupt” themselves. According to
the Court:
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A restriction on the amount of money a person or group can spend on
political communication during a campaign necessarily reduces the quan-
tity of expression by restricting the number of issues discussed, the depth
of their exploration, and the size of the audience reached. This is because
virtually every means of communicating in today’s mass society requires
the expenditure of money.7

Finally, Buckley created the controversial distinction between express advo-
cacy and issue advocacy ads that, as we will see, have become an important part
of the current debate regarding campaign finance reform. For an ad to be
considered “express advocacy,” it must contain so-called “magic words,” such
as “vote for,” “elect,” “Jones for Congress,” “vote against,” “defeat,” and the
like. In other words, the ad must explicitly attempt to persuade a person to
vote a certain way. Issue advocacy ads may mention a candidate, but do not
contain any specific call for the election or defeat of that person. In theory,
they discuss public policy and may mention a public official who is involved in
making the policy. Over time, issue advocacy developed into subtle election-
related messages, such as an ad about environmental policy that ends with a
phrase along the lines of “Call Congressman Jones’ office and tell him that you
find his environmental record to be deplorable.” The intent of the ad is clear,
but no magic words are actually used. According to the Court in Buckley, only
express advocacy ads fell under the jurisdiction of the FEC; therefore, only
express advocacy ads could be regulated.

In 1979, Congress once again amended the FECA by including a provision
that would eventually lead to significant amounts of unregulated money enter-
ing campaigns. As an attempt to strengthen state and local party organizations
that were thought to be on the wane, Congress passed a statute allowing
parties to accept and spend what came to be known as “soft money.” Soft
money is individual, corporate, or union gifts that parties could use for grass-
roots party building activities such as voter registration or get-out-the-vote
drives, but not to support specific candidates or campaigns. Most importantly,
soft money was unregulated and unlimited. So, while a person was limited by
the amount of hard money—regulated money donated directly to parties or
candidates—she could donate, she could now give potentially millions of
dollars in soft money to the political parties.

While unintentional, soft money opened a huge loophole in campaign
finance rules. Individuals limited to a $1,000 contribution to candidates could
now funnel considerably more money through the political parties under the
guise of soft money. Parties would then turn around and spend this money on
issue advocacy ads and argued that such ads constituted party building activity
because they promoted the party. The amount of soft money raised by the
parties went through the roof. In the 1991–1992 election cycle, soft money
accounted for roughly 16 percent of the funds raised by both parties. By the
2001–2002 cycle, soft money comprised 53 percent and 36 percent of the
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money raised by the Democratic and Republican parties, respectively; in all,
the two major parties raised slightly less than $500 million in soft money
donations.8

The infusion of soft money into the system along with increased independ-
ent spending by interest groups again brought campaign finance reform to the
forefront in the late 1990s. In order to close some of the loopholes, senators
John McCain (R-AZ) and Russell Feingold (D-WI) introduced a bill that
would eliminate soft money from the parties and severely restrict issue ads and
electioneering by independent groups. While the bill passed the Senate, a
similar version languished in the House. Then, with the scandals surrounding
corporations like Enron and Worldcom who donated millions of dollars to
candidates from both parties, the public, who had supported campaign finance
reform but never put it high on its list of most important issues, clamored
for the passage of the so-called McCain–Feingold bill (or Shays–Meehan as
the House version was known after sponsors Republican Christopher Shays
and Democrat Marty Meehan). Using a little-known technique called a dis-
charge petition, House Democrats were able to dislodge the bill from commit-
tee and bring it to a vote on the floor. Ultimately, the bill, titled the Bipartisan
Campaign Reform Act (BCRA), passed and was signed into law by a reluctant
President Bush in 2002.

While there were several provisions in BCRA, the most commonly dis-
cussed aspects dealt with soft money, nonparty electioneering and issue ads,
and individual donation limits. Most notably, BCRA eliminated national
party soft money, limited the use of issue advocacy ads within 60 days
before a general election or 30 days before a primary except where the ad is
funded by federally regulated hard money, and raised individual donation
limits to $2,000 per election (primary, general, and runoff) to be adjusted
for inflation.9 In addition, the donation limits to political parties as well as
combined donation caps to parties and candidates increased.10 Proponents
argued that the law would shift more political money from unregulated
issue ads and soft money to hard, regulated dollars fully disclosed to the
public.

As with the 1974 FECA amendments, BCRA was immediately challenged in
court again on First Amendment grounds. In McConnell v. Federal Election
Commission, a divided 5–4 Supreme Court upheld all of the major provisions of
BCRA.11 Again, the majority judges were concerned about corruption, or the
appearance of corruption, because of soft money donations to the candidates’
political parties that would be spent in support of those candidates. Regarding
the ban on issue advocacy ads—referred to in BCRA as “electioneering com-
munications”—the Court held that the ads were “ ‘functionally equivalent’ to
express advocacy advertising and helped undermine public confidence in the
electoral process.”12 Not surprisingly, the minority argued that there is no hard
evidence of corruption and cited First Amendment protections in their dissent.
Justice Scalia was most enraged:
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This is a sad day for the freedom of speech. Who could have imagined that
the same court, which within the past four years, has sternly disapproved
of restrictions on such inconsequential forms of expression as virtual child
pornography, tobacco advertising, dissemination of illegally intercepted
communication, and sexually explicit cable programming would smile
with favor upon a law that cuts to the heart of what the First Amendment
is meant to protect: the right to criticize government. For that is what
the most offensive provisions of this legislation are all about. We are gov-
erned by Congress, and the legislation prohibits the criticism of members
of Congress by those entities most capable of giving such criticism loud
voice.13

Although BCRA and the McConnell verdict were major victories for
reformers, only two election cycles after its passage seem to offer enough
evidence that the law has failed. Even the justices in the majority in the
McConnell decision did not believe that the law would fundamentally change
the role of money in elections. “Money, like water, will always find an outlet,”
wrote Justices Stevens and O’Connor. “What problems will arise, and how
Congress will respond are concerns for another day.”14

Indeed, immediately after the passage of BCRA, new loopholes were evident.
If you followed the 2004 presidential election, then you are probably familiar
with a group called Swift Boat Veterans for Truth. This group questioned
whether John Kerry deserved the medals of honor he received for his service
in Vietnam. Swift Boat Veterans for Truth is a political group called a “527,”
which comes from the provision in the US tax code that affords a tax-
exemption for political organizations. Some political organizations register
with the Internal Revenue Service under section 527, but structure their polit-
ical activities in a way that avoids regulation by FECA and the Federal Election
Commission. This allows the groups to raise and spend unlimited money on
issue ads in support of campaigns as long as they do not expressly advocate the
election or defeat of a candidate, coordinate with a candidate’s campaign, or
accept corporate or labor contributions.15 Swift Boat Veterans for Truth was
not the only 527 to emerge and spend millions of dollars in the presidential
campaign. On the left, Americans Coming Together and MoveOn.org Voter
Fund and, on the right, Progress for America, spent millions on advertising
and voter mobilization efforts in the presidential election. Altogether, federal
527s spent $405 million on the 2004 presidential election.16 In addition, more
than a quarter of the funds raised by the 527s came from only 15 individuals
who combined gave over $125 million.17 In 2007, the FEC ruled that several
of these organizations’ ads had crossed the line from issue advocacy to express
advocacy and that the organizations had violated BCRA. As a result, several
527s, including Swift Boat Veterans, paid hefty fines.

The 527 organizations are not the only groups to exert more power in
federal elections. While 527s have to disclose their donors, other tax-exempt
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organizations called “501(c),” again named after a provision in the tax code,
do not. 501(c) groups were estimated to spend between $70 and $100 million
in connection with the 2004 election.18 Like water, political speech found
other outlets indeed.

Additionally, the constitutional future of BCRA is in doubt. In the summer
of 2007, a more conservative Supreme Court, with the addition of Chief
Justice John Roberts and Justice Samuel Alito, significantly curtailed restric-
tions on the use of issue advocacy ads that it had upheld in McConnell.19

Although McConnell had upheld BCRA’s ban on electioneering communica-
tions funded with unregulated corporate and labor contributions within 60
days of an election, in Federal Election Commission v. Wisconsin Right to Life
Inc., a 5–4 block of the Court narrowed what constitutes an electioneering
communication. The Court held that Wisconsin Right to Life could run
corporate-funded ads telling Wisconsin voters to contact Senator Russ Fein-
gold to urge him to end a filibuster against the president’s judicial nominees.
Although the ruling only applied to the issue advocacy provision in BCRA,
some legal scholars predict that other aspects of the law might soon be discarded
piece-by-piece for constitutional reasons as well.

The concerns of campaign finance reformers

The Court’s ruling in Federal Election Commission v. Wisconsin Right to
Life, Inc., has obviously alarmed campaign finance reformers who have several
concerns regarding the role of money in elections.

The amount of money in the system

Most simply, reformers believe that too much money is entering the political
arena. In the 2004 presidential election alone, candidates, political parties, and
independent organizations combined to spend roughly $2 billion.20 In the
same year, candidate spending in congressional races totaled $1.2 billion.21

The average member of the US Senate spent $6.6 million on his or her cam-
paign. According to political scientist Marjorie Randon Hershey, “If you were
that senator, and even if you started raising money the very day after your last
election, you would still need to collect more than $21,000 every week of your
six-year term, on average, to raise that sum. If you went a week without asking
for money, then you’d need to raise $42,000 the following week.”22 In 2006,
the average candidate for the House of Representatives spent approximately
$650,000 while the average candidate for the Senate spent roughly $3.3
million.23 Because such large amounts of money are needed to run for office,
reformers worry that candidates must spend too much of their time raising
money and not enough time solving problems and passing policy. According
to one well-known study of congressional candidate Brian Baird’s campaign in
1998, Baird spent 35 percent of his time between July and October fundraising,
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more than double the amount of time he spent on any other activity.24 In
addition to the amount of time candidates must spend fundraising, reformers
worry that the candidate pool is weakened because quality potential candidates
who do not want to engage in the unpleasant activity of fundraising decide not
to run. In other words, the amount of fundraising required means that Ameri-
cans are getting to choose among the best fundraisers, not the people with the
best ideas for the country.

An increasing incumbency advantage

The amount of money entering the political system raises an additional prob-
lem because challenger and incumbent spending is not even. For example, in
2006 the average senator raised $11.3 million compared to only $1.8 million
for the average challenger; in the House those figures were $1.3 million and
$283,025, respectively.25 It is extremely difficult, then, for most challengers to
compete with already established incumbents who have superior name recog-
nition. In Chapter 7, I discussed the view that redistricting is to blame for the
lack of competitive elections in the House. Political scientist Alan Abramowitz
disagrees. According to Abramowitz, it is the discrepancy in spending between
incumbents and challengers that shoulders the majority of the blame. He
believes the best way to increase competition in the House is not to change
the redistricting process, but to provide challengers with substantially more
money to spend on their campaigns.26

Money buys elections

The prevalent view among many citizens is that, if you have enough money,
you can buy yourself a seat in the city council, the state legislature, Congress,
or wherever. I remember getting a phone call from my dad immediately after
the 2000 election. He was incensed about the outcome of an election, but not
the one that I would have thought. Unlike many Americans who were dis-
pleased with the fact that a presidential popular vote winner lost the election,
my dad was miffed by the outcome of the US Senate election in New Jersey. In
that election, Democrat Jon Corzine spent more than $60 million of his own
money on his campaign. In the Democratic primary, he refused to debate
the former governor of the state, Jim Florio, and instead plastered commercials
all over the airwaves. In the general election, he outspent his Republican
opponent, Bob Franks, by roughly 10 to 1 and only defeated Franks by
3 percentage points in a heavily Democratic state. In my dad’s eyes, Corzine’s
wealth bought the election. Again, the worry is that the better fundraiser or
the person who can spend the most on his campaign wins, not the best
candidate.27
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Concern over corruption

The American public does not view politicians too positively. In fact, in one
comparison of the honesty and ethical standards of people in various fields,
members of Congress ranked only slightly above car salesmen and below law-
yers and business executives.28 The belief is that politicians’ votes are for sale. A
special interest group gives money to candidates who need that money in
exchange for the candidates’ support of one of the interest group’s bills. Con-
versely, if an interest group does not want a bill to pass, then their contribu-
tions will keep that bill from passing. Even some politicians subscribe to this
view. Former Arkansas senator Dale Bumpers was once quoted as saying,
“Every Senator knows I speak the truth when I say bill after bill after bill
has been defeated in this body because of campaign money.”29 Indeed, in
their rulings on constitutionality of campaign finance laws, the courts have
regularly relied on the “combating corruption or the appearance of corrup-
tion” argument when upholding aspects of the laws.

Lack of political equality

A final concern of campaign finance reformers is that the current campaign
finance system leads to inequalities between those with money to give and
those who cannot. According to campaign finance reformers, the current sys-
tem violates the principle of “one person, one vote” by giving some people
more of a voice in the policymaking process than others. Campaign finance
scholar Victoria Farrar-Myers sums up this view nicely:

The electoral process is an important representational mechanism by
which public officials are chosen and some sense of the public will is
expressed. Underlying the views of regulation advocates are assumptions
that each person in the nation has an equal interest in the public will and
that the public will is an aggregation of those interests. The elected repre-
sentative’s job is to serve the interests of each of his or her electoral con-
stituents equally. Regulation advocates’ conception of representation,
therefore, is, or may be, corrupted by individuals and groups that spend
great amounts of money. Certainly, providing a quid pro quo in exchange
for a campaign contribution distorts this representational process. But
perhaps more significant is that the flow of money results in elected offi-
cials putting more emphasis, or at least appearing to put more emphasis,
on the interests, wishes, and concerns of large contributions over other
voters—that is, not all interests are served equally. Thus, the notion of
equality so crucial for representation in the American political system is
lacking without constraints on money in elections.30
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The favorite solution: publicly financed elections

Because of the above apprehensions, campaign finance reformers continue to
push new ideas to lessen the influence of money. The most prominent solution
floated by reformers today is to publicly finance all federal elections.31 This
system is currently in place, at least partially, at the presidential level, and
several states, such as Arizona, Maine, and Connecticut, have implemented so-
called “Clean Election Laws” that provide public financing for state legislative
elections. In Chapter 3, I noted that public financing of judicial elections has
been enacted in Wisconsin, North Carolina, and, most recently, New Mexico.
Occasionally, bills have been introduced in Congress that would approve pub-
lic financing for all federal elections, but none have been signed into law.
According to proponents of public funding, such a system would eliminate—or,
at the very least, alleviate—many of the problems mentioned previously.

How does public financing of elections work? There are numerous models
and it is important to distinguish between the public financing of presidential
elections and proposals for congressional elections. In the case of presidential
elections, different systems are in place for the primaries and the general elec-
tion. In the primaries, major party presidential candidates can qualify for
matching funds.32 To do so, beginning in January of the year before the presi-
dential election, they must raise at least $5,000 in 20 states in contributions of
$250 or less. While this requirement is not overly onerous, it does encourage
candidates to begin raising money early, thereby extending the campaign sea-
son. If a candidate qualifies, then the first $250 of each contribution the candi-
date receives will be matched by the federal government. In other words, if a
candidate qualifies for matching funds and I give that person a $100 contribu-
tion, the federal government will also donate $100 to the campaign. However,
there is a big catch if candidates accept matching funds. If they do so, then they
are limited in the amount of their own money they can spend on campaigns.
Perhaps more importantly, they are limited regarding how much money in
total they can spend during the nomination process, and spending in each state
is capped as well. In 2004, the limit was roughly $45 million, with an add-
itional amount that could be used for fundraising expenses. In 2008, candi-
dates who accept matching funds are limited to spending, for example, roughly
$1.5 million in Iowa, $2.2 million in South Carolina, and $1.2 million in
Nevada. To continue receiving matching funds, a candidate must win at least
10 percent of the vote in two consecutive primaries.33 The general election
is more straightforward. The Democratic and Republican candidates each
receive the same amount (in 2004, roughly $75 million), and they cannot raise
private contributions.34

Because no system is in place for congressional elections, it is impossible to
know what the rules would be. However, a bill that was introduced in the
Senate in the late 1990s gives us some idea. To qualify for federal funds under
that bill, a candidate would have to receive either 1,000 $5 donations or a
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number of $5 contributions equal to one-quarter of 1 percent of the state’s
voting-age population, whichever is greater.35 The amount of money provided
to a candidate would depend on the state’s population in which the candidate
is running.

On paper, the idea of public financing is intriguing. Candidates would no
longer have to spend massive amounts of time fundraising, the campaign sea-
son might be shorter, the influence of special interest groups might be less,
and the significant fundraising advantage held by incumbents likely would be
eliminated. However, not everyone is enamored with public financing and
some argue that it might actually make elections even less competitive than
they already are. First, I will discuss the problems with the current presidential
election funding system, then I will mention some concerns scholars and
practitioners have regarding a possible congressional public funding system.

Simply put, the public financing system for presidential campaigns is broken
and any fix will require an enormous increase in money from an already
strapped election fund. In Buckley, the Court made it clear that mandatory
spending limits, both at the presidential and congressional levels, were uncon-
stitutional. As a result, it is entirely voluntary for presidential candidates to opt
to obtain matching funds in the primary or public financing in the general
election. For several election cycles, virtually every serious presidential candi-
date accepted the matching funds and every Republican and Democratic presi-
dential candidate took the federal money in the general election. Today, this is
no longer the case. In fact, accepting either the matching or general election
funds is a sign of a weak candidate.

The problem began in 1996 when Republican Steve Forbes, the editor-in-
chief of Forbes magazine, chose to forego matching funds because of his
enormous personal wealth. In 1996, Forbes spent roughly $38 million of his
money on his campaign (in 2000, he spent more than $48 million). In each
case, it did not make sense for him to accept the matching funds because
the amount of money Forbes donated to his campaign was greater than the
spending limit imposed by the matching fund.

Because of his personal wealth, Forbes might have been seen as an outlier.
Candidates who did not have the money of Forbes still relied on the matching
funds. That changed in 2000. After Bob Dole’s loss to Bill Clinton in 1996,
prominent Republicans immediately began to coalesce around George W.
Bush, the governor of Texas at the time, to be their party’s nominee in 2000.
The Bush fundraising machine was unlike anything anyone had seen before
and easily surpassed the spending limit that would have been placed on him in
the primaries, had he accepted matching funds. From there, it has only gotten
worse. In 2004, Bush and Democrats John Kerry and Howard Dean all opted
out of matching funds because they could raise more on their own. In 2008, it
appears that several of the leading contenders will not accept matching funds,
and, for the first time, may not accept public financing in the general election
either because of their fundraising prowess. Many election observers expect
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the two major parties’ candidates to raise in excess of $500 million each, more
than five times the amount they would receive under public financing.

It is clear that the only way the public financing system for presidential
campaigns will be able to survive is if the amount of money provided to candi-
dates increases substantially. Serious candidates can raise far more money on
their own than they will obtain if they accept matching funds or public finan-
cing in the general election. Unless a considerable alteration is made regarding
how presidential campaigns are financed, it is not realistic to think that the
kind of change needed to make public financing attractive to presidential can-
didates is possible. The current system is financed by citizens who check a box
on their tax returns to make a $3 donation to an election fund. The system is
already woefully underfinanced, as only approximately 10 percent of the public
checks the box. In the 2004 election, a total of about $400 million was avail-
able in the election fund for both the primaries and the general election. That
amount will likely be outraised by one of the major party’s nominees in 2008.

The public financing of congressional elections will suffer from the same
problem as the presidential system; unless the government supplies money, the
system will be woefully underfunded. However, even if funding is provided, it
is not clear that public funding of congressional elections would improve dem-
ocracy. The traditional argument in favor of publicly funded congressional
elections is that it would help level the playing field between incumbents
and challengers. Incumbents have several advantages over challengers, one of
which is that they are able to raise money more easily. Incumbents already have
a campaign staff in place and a list of previous donors that are not available to
most challengers. Moreover, since incumbents are likely to win, donors may be
more apt to give money to their campaigns. Public financing alleviates these
problems.36

Public financing could make congressional elections more competitive,
although the evidence for this at the state legislative level is decidedly mixed,37

and it is possible that it would have the opposite effect.38 Most incumbents
enter an election with a huge advantage over their opponents; they have
greater name recognition. The only way for challengers to increase their name
recognition is to spend money. If a public financing system is in place that too
severely constrains spending, then challengers will not be able to compete with
incumbents. In fact, Abramowitz argues that a public financing system with
low spending ceilings would likely decrease competition for House seats.39

In order for public financing of congressional elections to improve competi-
tion, they would have to be funded at a level that seems unrealistic. First, such
a system would have to benefit incumbents enough for them to decide to opt
into the system. Because of the Court’s ruling in Buckley, candidates cannot be
forced to accept public funding. It would make no sense for incumbents who
can raise a few million dollars to opt into a system that gives them less. Second,
it is difficult to see what incentive incumbents, who would have to pass such a
law, would have for setting a high level of funding. Why would the majority
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support something that could ultimately end up costing them their jobs?
Third, while the public generally supports the concept of public funding, it
would likely bristle at the costs of an effective system, especially if that system
forced cuts in spending to other popular programs.

Finally, while public financing is attractive because it essentially eliminates
the need for candidates to fundraise, which might encourage qualified people
who are turned off by the prospect of having to raise money to run, two studies
at the state level find that public financing did not increase the number of
challengers.40 Moreover, it does not eliminate or even significantly curtail
independent spending. If anything, independent spending is only likely to
increase as recent presidential elections illustrate. One might argue that public
financing lessens the concern about corruption because interest groups will
not be able to contribute directly to candidates. If politicians are influenced by
campaign contributions, then it is tough to believe that independent spending,
even though an indirect influence, does not affect politicians. Likewise, it is
tough to believe that a $5,000 contribution, which is the current donation cap
on political action committees, would be enough money to influence a member
of Congress in the first place.

A controversial solution

The problem with most of the campaign finance reforms that scholars and
practitioners have proposed is that they either do little to improve many of the
serious problems with campaign finance—and, in some cases, may make the
problems worse—or are based on faulty assumptions. BCRA’s lack of success
illustrates the futility of the current paradigm of campaign finance reform;
tweaking here or there will not change much.

It seems to me that we are attacking the problem from the wrong end.
Instead of placing further restrictions on campaign donations to candidates,
parties, and other political organizations, we should consider eliminating con-
tribution restrictions entirely. Under my proposed law, individuals or organ-
izations who wish to donate money to candidates, political parties, or political
action committees must disclose any contributions of, say, greater than
$250—that’s it.41 Further, I would eliminate the distinction between express
advocacy and issue advocacy. The sponsor of any commercial that clearly iden-
tifies a candidate for office should be required to disclose the source(s) of the
funding for the ad, but the commercial can be broadcast at any time whether it
is 60 days before the election or on election day. While most campaign reform-
ers will cringe (or worse) when reading this paragraph, I am not alone in
suggesting that contribution restrictions should be eliminated.42

Before getting into the advantages of lifting the contribution restrictions,
let me first justify why the disclosure requirement is so important. First, it
makes the process transparent, something that is essential in a well-functioning
democracy. As I will argue momentarily, concerns about vote buying are
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overstated, but disclosure makes this problem even less of a concern. Second,
disclosure provides voters with valuable information when evaluating cam-
paign ads or deciding how to vote. The first thing I tell my students when
teaching them critical thinking skills is to consider the source of the argument.
Knowing the source (or who is funding the source) goes a long way in helping
a person evaluate the credibility of the claim. Additionally, being aware of who
donates to what candidates or organizations is an important cue when voting.
If I am antiunion but I know that unions have contributed heavily to a con-
gressional candidate’s campaign, then I can be reasonably sure that I would
not support that candidate.

Not everyone agrees with the view that disclosure should be required. After
all, the Federalist Papers—the most important set of essays in American his-
tory—were written anonymously under a pseudonym. A disclosure require-
ment may limit speech by keeping people who would have otherwise spoken
(or donated money) anonymously from doing so. In my mind, this possibility
does not trump the advantages of requiring disclosure. Given the importance
of a transparent electoral process, I would argue that government has a com-
pelling interest to require disclosure. Moreover, the decision is not between
transparency and speech—people can still say whatever they want—but
between transparency and anonymous speech. Limiting freedom of expression
to promote transparency is a tough call; limiting anonymous freedom of
expression to promote transparency is not.

Now that I have defended the disclosure requirement, let us turn to how
removing campaign contribution limits could potentially make American elec-
tions more democratic. Recall that in Chapter 1 I argued that democracy is
enhanced by competitive elections and when citizens are not constantly bar-
raged by excessively long campaign seasons. Removing contribution restric-
tions would likely make campaigns more competitive and not require candidates
to start fundraising for their next campaign immediately after they are sworn
into office.

At different points in this book, I have discussed reasons why the over-
whelming majority of today’s elections for Congress are so uncompetitive;
front and center is the inherent fundraising advantage that incumbents have
over challengers, which is only exacerbated by contribution restrictions. Why
do contribution restrictions benefit incumbents at the expense of challengers?
Incumbents have a list of donors already in place, who they can immediately
call on for help; few challengers have such a luxury. As I noted when discussing
public financing of elections, most challengers have to overcome an enormous
hurdle that most incumbents do not: name recognition. The only way to
efficiently increase name recognition is by spending money. Challengers face a
problem, though, because most have little chance of defeating an incumbent.
As a result, it is difficult for them to convince a large number of people to
contribute to their campaigns. A vicious cycle occurs. Challengers cannot raise
money because they are unlikely to win; they are unlikely to win because they
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have trouble raising the necessary money. The $2,300 individual contribution
limit and the $5,000 PAC contribution limit aggravate this problem because
challengers have to convince many people, not just a few, that their candidacy
is viable. If the contribution limits were eliminated, challengers would be able
to raise more money more quickly. A few donors who believe strongly in a
challenger could essentially finance her campaign. Some may argue that a can-
didate who cannot raise money from a significant number of voters is not
electable to begin with, but elections are decided by the number of votes a
candidate receives, not the number of donations. Strong candidates who
receive significant financial support from a small number of donors will be able
to get their message to the people, which will likely translate into a large
number of votes.

However, one could raise a logical question. It is certainly possible that a
donor to a challenger would give significantly more money if no contribution
limit existed, but couldn’t the same be said for donors to incumbents? In fact,
the probability of incumbents receiving a large donation is greater because
they have more donors to begin with. What is interesting, though, is that the
incumbency advantage has grown since regulations were enacted.43 Further-
more, additional spending by incumbents is likely to have only a marginal
effect on the election; the law of diminishing returns sets in. Think of it this
way. The Coca Cola Company has universal name recognition among con-
sumers. Coke has to advertise to remain in the minds of consumers, but new
advertisements for Coke will not increase consumer recognition of the prod-
uct. On the other hand, SoBe does not have nearly the recognition among
consumers that Coke has, so advertisements for SoBe will improve consumer
recognition. In other words, SoBe gets more bang for their buck in advertising
than Coke does. The same goes for challengers and incumbents. In fact, stud-
ies find that increased incumbent spending has virtually no impact on the
outcome of an election, evidence that, while candidates must have money to
win, having money cannot simply buy an election.44

A rallying cry of reformers is that too much money is spent on elections.
It is odd that reformers would make such a claim when empirical studies clearly
indicate that voters’ knowledge about an election increases as spending
increases.45 This argument becomes even stranger when one considers that
the reformers are trying to level the playing field between incumbents and
challengers. The problem is not that too much money is in the system; the
problem is that too little money is being spent by most challengers. Recall
the discrepancies in incumbent and challenger spending that I noted earlier
in the chapter. “Competitive campaigns are unavoidably expensive,” writes
congressional scholar Gary Jacobson. “There is simply no way for most non-
incumbent candidates to capture the attention of enough voters to make a
contest of it without spending substantial sums of money.”46

However, I do not want to overstate the argument regarding competition.
Eliminating campaign donations will not guarantee competitive elections,

Campaign finance 165



only make them more likely than under the current campaign finance rules.
Also, my argument here is more theoretical than empirical. It is difficult to
know exactly how eliminating contribution restrictions would affect the com-
petitiveness of elections because we currently have restrictions in congressional
elections. A systematic study of campaign spending in state legislative elections
that compares states without contribution limits to those with caps would be
useful, but, to my knowledge, none exist.

A second advantage of eliminating restrictions on campaign contributions is
that the campaign season would shorten considerably. With the current limits,
congressional candidates are forced to fundraise virtually nonstop and presi-
dential candidates have to show fundraising viability years before the first vote
is actually cast in a primary or caucus. The ability to raise more money quickly
means that incumbents and challengers will not have to begin fundraising so
early. As a result, voters will likely become less fatigued with the length of
campaigns. Furthermore, the ability of candidates to raise money quickly will
lessen the amount of time that candidates must spend on fundraising, allowing
them to concern themselves with actually solving problems facing the country.

Even if all of this is true—that no contribution limits will lessen the incum-
bency advantage, shorten the campaign season, and allow incumbents and
challengers to focus on substantive issues—reformers would ask: at what
cost? Two arguments in particular drive the efforts of reformers: combating
corruption and promoting political equality.

Campaign finance reform is needed to combat corruption

Perhaps the strongest argument in favor of contribution limits—simply because
it is the argument that the Supreme Court has used to defend the constitution-
ality of such limits—is that donations to candidates can be capped to prevent
corruption or the appearance of corruption. With the number of times I have
heard people claim that money buys politicians’ votes, it must be true. Only it
is not.

Although the institution of Congress is portrayed as a body whose mem-
bers’ votes are for sale, the fact is that cases of corruption, related to campaign
finance donations, are few and far between. That is not to say that no politician
has never traded votes for dollars, but to assume that all of Congress is corrupt
because one or two members have been corrupt is analogous to assuming that
because I have caught one or two students plagiarizing their papers, the entire
class must have done so. Recently, concern about corruption in Congress
has once again made headlines with the convictions of former Congressmen
Randy “Duke” Cunningham and Bob Ney and the indictment of Congress-
man William Jefferson. These cases were about personal bribes, however, not
corruption because of campaign contributions.

Moreover, to show that money influences a politician’s vote, one would
have to find evidence that contributions cause legislators to vote in ways that
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they otherwise would not have—for example, a congressman who is ideologic-
ally opposed to raising the minimum wage but votes in favor of an increase
because he received a contribution from the Committee on Political Educa-
tion (COPE), the AFL-CIO’s political action committee. Yet, empirical research
finds little evidence that campaign contributions influence the votes of mem-
bers of Congress.47 Instead, members’ personal preferences as well as those of
their constituents or political parties drown out the effects of campaign contri-
butions.48 The fact that contributions have little influence on a member of
Congress should not be surprising, given that most individuals and organiza-
tions donate to candidates who have similar ideological beliefs. EMILY’s List
is simply not going to donate money to prolife candidates with the hopes of
persuading them to back abortion rights. Likewise, the NRA’s PAC will refuse
to give donations to candidates who do not support Second Amendment
rights. Some might argue the effects of campaign contributions may not be
direct, but indirect instead. In other words, money might not buy votes, but it
buys access to the member of Congress where the member could be persuaded
to support the organization’s position. But, as Bradley A. Smith, the former
chairman of the Federal Election Commission, writes, “The fact is, the vast
majority of campaign contributors never seek access, and legislators meet regu-
larly with people who have never made contributions. Nor does every con-
tributor who seeks access get it.”49 Smith also points out that while reformers
argue that corruption is rampant because of campaign contributions, they are
hard-pressed to point out any specific members of Congress who have been
corrupted by contributions. Additionally, if the influence of money was so
great, then we might expect that public policy would not reflect the wishes of
the people, but numerous studies at both the federal and state level find that
public preferences are generally translated into policy.50

A critic might respond that, “Of course corruption is not a problem in
Congress because the contribution limits in place keep corruption from occur-
ring.” If contribution restrictions are removed, then corruption will become
widespread. The only way to test such a claim is to do an analysis of campaign
contributions and corruption at the state level where some states have no
restrictions on the amount of money that a person or organization can donate
to a candidate. To my knowledge, no one has conducted such a study. Yet, I
am unaware of any widespread corruption that exists in state legislative cam-
paigns because of unlimited donations. If that were the case, one would think
the media would cover it regularly, especially given the media’s tendency to
report on such subjects. In other words, corruption certainly does not appear
to be any more pronounced or rampant at the state level where in some cases
no limitations on contributions exist than it does at the federal level where
such limitations do exist.

Finally, some readers might argue that I am inconsistent with my argu-
ments. Recall in Chapter 3 that I made the case against judicial elections, and
one of the reasons I provided was because of the conflict of interest that arises
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with such elections. However, there is a great difference between a judge who
is supposed to impartially interpret the law and a politician whose job is to
represent the wishes of her constituents. If politicians are receiving money
from individuals and organizations with similar ideological views—and, as I
said, they are—then it is difficult to argue that a conflict of interest exists.

Campaign finance reform is needed to promote
political equality

While the Court has primarily relied on the “corruption or appearance of
corruption” justification, some justices have invoked the Baker v. Carr deci-
sion and its progeny when upholding contribution restrictions. Recall that in
Baker v. Carr the Supreme Court established the notion of “one person, one
vote.” As I noted earlier, campaign finance reformers claim that unlimited
restrictions violate “one person, one vote,” because it allows some people to
have a greater voice than others.

It is easy to see why promoting political equality is such an enviable cause.
After all, who doesn’t want to protect the little guy against the “fat cats” in a
battle for political influence (except for the fat cats of course!). Indeed, I have
argued throughout this book that the idea of “one person, one vote” is essen-
tial in a model democracy. The problem is that “one person, one vote” has
nothing to do with campaign finance reform. Again, the criteria is “one
person, one vote,” not “one person, one dollar.” Equality is protected by the
fact that every person’s vote counts the same. We are not giving large donors
ten votes, small donors five votes, and nondonors one vote. Whether you have
contributed money or not, on election day your voice is equal.

Furthermore, campaign finance restrictions do nothing more than create
“faux political equality.” “The proponents of greater regulation appeal
chiefly to equality,” writes Dennis Thompson, “just as each citizen has an
equal right to vote, so each citizen should have an equal opportunity to
support a candidate. . . . To the extent that fund raising is not regulated,
economic inequalities are translated into political inequalities. Some citizens
. . . thereby gain unfair advantage over others.”51 But this argument is flawed
on two accounts. First, the current contribution cap does not guarantee
equality. Few people have the resources to donate $2,300 to one candidate,
much less multiple candidates (unless I sell a lot of books, I certainly do not).
In other words, unless you make the contribution limit low, like $5, inequal-
ities based on money are always going to exist. Second, why is it that we are
only concerned about equal opportunity as it relates to money? Some people
have more political influence than others regarding a wide range of activities.
Not every person can publish a letter to the editor or an op-ed piece. Polit-
ical pundits get a voice that the average person does not have. Some people
are asked to give political speeches, while others are not, and, of the people
who get asked, some are more persuasive than others. I could go on and on.
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In short, it is impossible to create a system where political influence is truly
equal.

Additionally, the above quote assumes that contributor money controls the
issue agenda in campaigns or in Congress, but it is far from clear that it actually
does. In the most influential study on agenda setting, John Kingdon argues
that it is the president and the media, far more so than Congress, which sets
the issue agenda.52 Moreover, why would candidates for office want to high-
light an unpopular issue with their constituents? Even if an organization raised
the profile of an issue through independent spending, it is not clear why a
candidate would take an unpopular position on the issue.

Finally, in perhaps the most cited statement of the Buckley decision, the
Supreme Court rejected the idea that the equalization of speech was a compel-
ling government interest. “The concept that the government may restrict the
speech of some elements in our society in order to enhance the relative voice of
others is wholly foreign to the First Amendment, which was designed to
secure the widest possible dissemination of information from diverse and
antagonistic views.”53

If one is concerned about the political inequity created by money, there may
be hope on the horizon. The rise of the Internet may provide those without
financial resources a strong voice in an election. The Internet, according to
election law lawyer Lee Goodman, “will serve as a powerful ‘democratizer’ of
American politics.”54 Money will never cease to matter in elections, but the
Internet may make it matter less.

Scholars and practitioners will continue to discuss and debate campaign finance
reform, but the truth is that any meaningful reform will be difficult to pass.
Even BCRA, which has done little to allay the concerns of reformers, was
passed only because a few cases of corporate corruption put campaign finance
reform on the public’s radar. Had Enron not occurred, it is likely that there
would be no BCRA. Overhauling the campaign finance system is quite difficult
because incumbents benefit from the current system and there is little incen-
tive for them to change it. Also, ideological divisions regarding the role of
money in elections undermine support for campaign finance reform. Public
financing, if funded at an appropriate level, might make elections more com-
petitive and lessen the time candidate’s spend fundraising, but conservatives
generally oppose such an idea because they believe in free markets and that
public financing infringes on a person’s right to free speech. Indeed, the Court
has agreed that forcing candidates or individuals to limit campaign spending or
independent expenditures is unconstitutional; there is no indication that the
Court will change its mind on this point any time in the near future. Liberals
usually oppose reforms such as the one that I proposed here for the reasons
already mentioned. Moreover, it would be difficult to sell the idea of eliminat-
ing contribution limits to the public as a whole, who already believe that
Congress is corrupted by such contributions. All of this is disheartening for

Campaign finance 169



those who believe in the importance of the potential for competitive elections
in a democracy. Of all the subjects mentioned in this book, none have limited
competition as much as discrepancies in campaign spending between incum-
bents and challengers. Because of disagreement over the best way to reform
the system, the incumbency advantage is likely to continue well into the future.
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Conclusion: Moving toward a
model electoral democracy

Revisiting the criteria for a model
electoral democracy

Put forth in Chapter 1 were four criteria necessary for a model democracy that
have guided my arguments throughout this book, all of which revolve around
the concept of free and fair elections. To review, they are:

1 one person, one vote
2 the potential for competitive elections
3 transparency
4 rules that are not burdensome.

In this concluding chapter, I summarize how the claims I made in earlier
chapters are consistent with these four criteria for a model democracy and
briefly look at the prospects of reform.

One person, one vote

Citizens must have equal opportunities to vote and their votes should be
weighted the same. Again, central to this criterion is the notion of “one person,
one vote.” Throughout the book I have argued in favor of reforms that are
consistent with “one person, one vote.” Crucial to upholding “one person, one
vote’ is making sure that each citizen in a state is using the same voting
machine. It is well documented that some voting systems (for example, punch
card ballots) are less accurate than others (for example, optical scanners). While
it is not possible to guarantee that the probability of a person’s vote counting
will be the same for each voter because of human error, it is possible to maxi-
mize the likelihood that such a goal occurs by standardizing voting machines
throughout the state. If people voting in a US Senate election in one city are
using punch card ballots and people voting in that same election in another city
are using optical scanners, then the votes of the former will more likely be
counted than the latter. In other words, “one person, one vote” is violated.
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Standardizing voting equipment is only one way to promote the ideal of one
person, one vote. Eliminating the Electoral College and enacting a national
primary are also consistent with such a goal. As it stands, the Electoral College
allows the votes of each person in a state to have their votes counted equally.
However, the president is the only truly national figure that Americans elect
and every person’s vote is not counted the same nationwide under the Electoral
College. Voters in states with low turnout have more influence than citizens
voting in states with high turnout. Likewise, voters in states whose outcomes
are in doubt have greater influence than states whose outcomes are clear before
election day. The only way to promote “one person, one vote” in presidential
elections, then, is to eliminate the Electoral College in favor of a popular
vote election. Under such a system, every vote would count equally regardless
of where the person lived. The same goes for a national primary. With a
national primary, people voting in states that hold their primaries earlier in the
season would not be more important than people voting in states that hold
their primaries later in the season.

Recall that when discussing Electoral College reform I did not simply advo-
cate a popular vote election, but a popular vote election with an instant runoff
instead. Critics might contend that such a system, too, is inconsistent with
“one person, one vote” because people now have the opportunity to cast
more than one vote. But, such a system would not unfairly benefit one person
at the expense of another. Every person would have the opportunity to cast the
same number of votes; whether they actually do so would be up to the
individual.

Another way to promote the idea of “one person, one vote” is to eliminate
the barriers to voting that affect some people more than others. The goal
should be to make the costs of participation as close to equal as possible. For
example, same-day voter registration would benefit young or highly mobile
people who might be disadvantaged by an early registration deadline. Likewise,
extending the hours that the polls are open would make it easier, for example,
for those with long commutes or multiple jobs to vote.

Lastly, the primary goal of redistricting should be to ensure equal popula-
tions between districts. Here is an area where the status quo promotes the idea
of “one person, one vote” because the courts have been quite rigid in ruling
that the other goals of redistricting cannot come at the expense of drawing
equally populated (or as close to equal as possible) districts.

As noted in the preceding chapter, reformers often argue that restrictions
must be placed on campaign contributions to guarantee the notion of “one
person, one vote.” I argued in favor of removing such restrictions, but do not
believe that this position is inconsistent with the idea of “one person, one
vote” because each person’s vote is weighted equally whether they contributed
to a campaign or not. For a more in-depth defense of this argument, see
Chapter 10.
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The potential for competitive elections

Again, for a democracy to function well, citizens must have genuine options
when voting. If all election outcomes are foregone conclusions, then fewer
people will vote, making government less legitimate. Moreover, noncompeti-
tive elections will likely increase polarization in government, threatening to
make policy less representative of the wishes of the people. Likewise, without
competitive elections, government accountability suffers. Accountability not
only contributes to policy responsiveness, but promotes ethics in government
as well. When accountability increases, so does honesty in government, as
politicians who are corrupt are more likely to be removed from office or avoid
corrupt practices in the first place.

I advocate two reforms in particular to generate elections that are more
competitive than under the current system. First, redistricting should be con-
ducted by a nonpartisan commission, which must follow guidelines that make
drawing competitive districts a priority. As noted in Chapter 7, drawing com-
petitive districts should not be the only goal—or even the primary goal if doing
so creates malapportioned districts—and doing so does not guarantee com-
petitive elections, but competition must be taken into consideration. As long
as partisan politicians control the process, the only goals that will be advocated
will be designed specifically to make elections uncompetitive.

Changing the redistricting process will help create more competitive dis-
tricts, but it can only go so far toward reaching that goal. Instead, the second
reform—eliminating campaign contribution limits—will likely prove to be
more effective at creating competitive elections. The greatest obstacle that
challengers must overcome is the advantage in name recognition that incum-
bents have. The most efficient way to lessen that advantage is for challengers to
spend large amounts of money. Under current campaign finance rules, the
fundraising ability of challengers is hampered. It is difficult for a challenger to
compete with an incumbent, regarding fundraising, if the challenger cannot
raise more than a few thousand dollars from an individual or political action
committee. Eliminating campaign contribution restrictions does not guaran-
tee a competitive election, but it makes one more likely because a challenger
who appeals to a few wealthy donors will have the opportunity to raise the
necessary money to wage a viable campaign.

Another reform that will create the potential for more competitive elections
is for states to pass less restrictive ballot access laws. Such legislation will not
necessarily lead to more competitive elections, but will lessen the number of
uncontested races, which will at least create the conditions to hold elected
officials accountable.1 Moreover, increasing the number of candidates in a
race creates greater uncertainty and gives voters more choices to express their
dissatisfaction with incumbents.

Truthfully, none of these reforms will make all elections competitive.
Incumbents will still have many other advantages that challengers do not. And,
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we would not want every election in the country to be competitive. Too much
competition can lead to government instability and remove a great deal of
institutional memory and experience from government. Indeed, this is one of
many reasons why term limits for politicians are harmful. For a democracy to
function properly though, more than a handful of congressional races out of
several hundred have to be in play. Nonpartisan redistricting commissions,
eliminating campaign contribution restrictions, and less restrictive ballot access
laws will help to alleviate this problem.

Transparency

As mentioned in Chapter 1, voting should be private, but other aspects of
elections should not. The reforms argued for in this book make American
electoral democracy more visible to the public, allowing it to be more informed,
thus lessening the opportunity for fraud or corruption. Chapter 6 argues for
regular audits of election results, especially in instances where jurisdictions use
electronic voting machines. Regular audits will provide important information
regarding how accurately votes are counted, as well as make it more likely that
fraud—if there is any—will be exposed.

Nonpartisan redistricting commissions also promote transparency. Instead
of deals brokered in backrooms by politicians, the districting process would be
conducted in the open and even provide the opportunity for citizen input.

If states allow for the initiative, then public hearings should be held on any
qualifying initiative and proponents should be able to offer amendments. Such
a reform would not only promote transparency, but encourage deliberation
and compromise as well.

Finally, enforcing disclosure requirements for campaign contributions will
lessen the opportunity for corruption and help citizens cast more informed
votes.

Rules that are not burdensome

Several of the arguments made in this book are designed to lessen the costs of
participating in elections. Voting for fewer elected officials and restricting the
initiative process will make voting less overwhelming. Voters would be able to
focus more extensively on a much smaller set of elections, which would hope-
fully improve their decision-making. If we are going to insist that government
accountability is threatened when the number of elected officials is lessened,
then we must make sure that the most important, reliable cue used by most
voters—a candidate’s party affiliation—is available (see Chapter 5). Eliminat-
ing nonpartisan elections will increase turnout, improve the quality of voting,
and make election outcomes more representative of the electorate.

It is not just the number of decisions that Americans are asked to make that
is problematic, but the number of times they are asked to make those decisions
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as well. Consolidating election dates (Chapter 2) will increase turnout, making
it more reflective of the eligible voting population. It will also lessen the fatigue
of citizens who might have to go to the polls several times in one year. Moving
to a national primary (Chapter 8) and making it easier for candidates to raise
money by eliminating contribution restrictions (Chapter 10) lessen fatigue as
well, because incorporating these changes will shorten the campaign season
substantially.

Other improvements to American
electoral democracy

I have focused primarily on the four criteria for a model democracy just men-
tioned, but the reforms advocated in this book have the potential to improve
American electoral democracy in other ways as well. Here are a few:

Expanding voter choice

Citizens are more apt to participate if they have a positive view of a candidate,
the probability of which increases when citizens have more candidates from
which to choose. As a result, states should pass laws making ballot access less
stringent for third-party and independent candidates. Additionally, instant
runoff voting (IRV) will allow citizens to vote both sincerely and sophisti-
catedly; people will no longer feel as though they are wasting a vote by sup-
porting a candidate who has no chance to win. Finally, competitive elections
expand voters’ options because elections will not be foregone conclusions.
Ultimately people may choose to vote for the incumbent, but they should do
so because they believe the incumbent is the best candidate, not because that
politician is the only candidate.

Critics might argue that expanding voter choice undermines the goal of
making voting less burdensome. The greater the number of candidates—
especially viable candidates—on the ballot, the more people have to research
who is the best candidate. However, an increased number of candidates on the
ballot will not be too burdensome. The number of legitimate candidates will
quickly be pared down to just a few (remember the 2003 California guber-
natorial recall). Also, given the single-member-district, first-past-the-post rules
of American elections, it is unlikely that competitive elections will have more
than two or three serious choices. We do not want election choices to be too
onerous, but we do want voters to actually have a choice! Finally, if we elimin-
ate many of the extraneous offices for which Americans are asked to vote, they
could focus more closely on the remaining elections.

Another concern of some with expanding voter choice is that it may under-
mine the two-party system of government that many scholars of American
politics believe is essential to an efficiently run government. For example, with
multiple parties holding seats in government, it could lead to what is known as
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“partyocracy”—the domination of legislatures by a number of political parties,
none of them strong enough to govern, yet none willing to let the other
govern. However, arguments stating that reforms such as easier ballot access
and IRV will weaken the US two-party system are not convincing. There
are numerous other aspects of US elections and culture that will allow the
two-party system to remain. Representation would still not be allocated
proportionally. The US does not have the kind of definite factions that exist in
many European countries; unlike in some other countries, there is virtually
universal support for capitalism and the central tenets of our Constitution.
Holding party primaries allows dissident voices to compete for nominations
within major parties. All of these protect a two-party system.

Increasing voter turnout

Some democratic theorists, such as Arend Lijphart, argue that high voter
turnout is essential in a healthy democracy. I would not go as far as calling it
essential—we should not increase voter turnout just for the sake of increasing
voter turnout at the expense of other goals—but it is an important aspect of a
sound democracy because it promotes government legitimacy and eliminates
inequities in voter participation between the haves and have-nots. Several of
the reforms supported herein will in fact increase voter turnout. Chapter 2
mentions many of these reforms including consolidating election dates,
expanding the hours in which polls are open, and enacting same-day voter
registration laws, and several other chapters contain proposals that will increase
turnout as well. Abolishing the Electoral College and moving to a national
primary would increase the number of people who can influence the outcome;
the same goes for reforms that promote competitive elections. Other ideas,
such as eliminating nonpartisan elections, simply designed ballots, and the use
of optical scan voting machines, would not increase the number of people who
turn out to vote on election day, but would lessen voter roll-off and the
number of people whose votes are not counted.

Protecting judicial independence and promoting
sound public policy

Eliminating judicial elections would allow judges to protect individual rights
without the fear of rebuke from the electorate. Likewise, restricting the use of
direct democracy will lessen the number of times that the courts must declare
popular initiatives unconstitutional. Allowing the initiative only to deal with
nonrevenue or nonexpenditure measures will keep the legislatures’ hands from
being tied when dealing with budgetary matters and will help eliminate the
income disparity in policies passed by initiative.

176 Conclusion: Moving toward a model electoral democracy



The prospects for reform

Now that the case for a model electoral democracy has been made, I should
close with a few comments on the prospects for reform. In other words, what
are the chances that this vision of democracy will be enacted?

The problem with election reform is that the people who write the rules are
the same people who benefit from the status quo. Incumbents who have
already won under the current rules are not likely to want to change the rules
to lessen the probability of a future victory. Unless there is substantial pressure
from the public, politicians are often reluctant to rock the boat. In other cases,
because of ideological divisions, it may be difficult to obtain enough sup-
port to pass a reform. Additionally, some of the reforms advocated in this
book, such as abolishing the Electoral College, would require a constitutional
amendment, something that has only happened 27 times in more than 200
years. Even statutory changes may be difficult to implement because of separ-
ation of powers. A small majority in Congress may pass a reform bill only to
have the president veto it. Finally, because of federalism, broad electoral
reform is often hard to enact.

There are some reforms advocated in this book that, quite simply, are not
likely to be enacted. It will be a long time before any substantial change to
the Electoral College is made. While polls indicate that the public wants the
Electoral College abolished, in other cases it is the public that is likely to resist
the proposed reforms. It is tough to convince people to give up the vote, even
when they do not understand the job descriptions of the offices for which they
are voting. As much as judicial elections are frustrating, because of public
support the real debate is not whether we should hold them, but what type of
judicial election we should have (partisan, nonpartisan, or merit selection).
Even the American Bar Association, one of the most vocal opponents of
judicial elections, has given up hope for their elimination and has turned its
attention instead to “improving” them. Again, because of public support,
rules regarding the initiative process and the recall could possibly be tweaked,
but abolishing direct democracy is unlikely to happen. In today’s political
climate, eliminating campaign contributions has about as much of a chance of
occurring as me playing centerfield for the Cubs. The public is deeply skeptical
of the effects of campaign contributions on legislative behavior and is frus-
trated by the amount of money that already enters American elections; it
would not support such a proposal. Furthermore, incumbents would likely
resist any campaign finance proposal that threatens their status as incum-
bents. The fact that none of these changes are likely to happen—at least any
time soon—does not mean that the debate about them should cease.
Indeed, American history is full of examples of reforms that at one time
seemed impossible, including voting rights for women and racial and ethnic
minorities, direct election of senators, and the secret ballot, that ultimately
came to fruition.
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Other reforms that I call for have a much greater likelihood of enactment,
and, to be sure, some already have been. Many states and localities are eliminat-
ing the use of punch card ballots and instead are employing optical scanners or
electronic voting. As much as some people are opposed to the use of electronic
voting, its use is inevitable. While many localities will continue holding their
elections separately from those for federal office, there is evidence that some
are consolidating their elections.2 Though IRV may not be used on a wide-
spread basis any time soon, an increasing number of localities have imple-
mented it. Even as California voters rejected the creation of a nonpartisan
redistricting commission and same-day voter registration, the prospects for
redistricting reform and removing barriers to voting are not daunting.

There are other aspects of election reform on the horizon as well, although
perhaps not the reform advocated here. For example, with the increased front-
loading of presidential primaries, something is likely to change in the next
presidential election cycle or two; whether that change is the enactment of a
national primary is another matter. Whatever the case, the questions about
what kind of electoral democracy the United States should have will not
subside. I began this book by mentioning Robert Dahl’s challenge to make
democratic countries more democratic. It is my hope that this book has
advanced the debate on how to best improve American electoral democracy.
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22. See, for example, League of United Latin American Citizens, et al. v. Rick
Perry et al., 126 S. Ct. 2594 (2006). Although, see Georgia v. Ashcroft, 123
S.Ct. 2498 (2003) for a case where the Court allowed the dilution of minority
populations. In Ashcroft the Court ruled that there are a variety of factors to
promote minority interests in politics, and that packing minority populations
in districts was but one.

23. Miller v. Johnson, 515 U.S. 900 (1995).
24. Thompson, Just Elections, p. 40.
25. Texas law requires that two-thirds of the members of the state House and

Senate be present for a vote.
26. Texas Republicans precipitated the re-redistricting by refusing to compromise

on a congressional map in 2001, throwing redistricting to the courts and
giving Republicans the argument that the legislature should have the chance
to exercise its authority in redistricting.

27. Davis v. Bandemer, 478 U.S. 109 (1986). The standard for declaring a parti-
san gerrymander to be unconstitutional is so high that it is unlikely that the
Court will ever overturn a partisan gerrymander in a congressional district.
The standard is “evidence of continued frustration of the will of a majority of
voters or effective denial to a minority of voters of a fair chance to influence
the political process.” Quoted in Mann, “Redistricting Reform,” p.5.

28. McDonald, “Drawing the Line,” p. 15.
29. Persily, “Forty Years in the Political Thicket,” p. 80.
30. Cain, MacDonald, and McDonald, “From Equality to Fairness,” p. 19.
31. Drawing competitive districts (i.e., those with roughly equal number of regis-

tered Democrats and Republicans) does not guarantee competitive elections
because of other factors, including incumbency advantage. But it is more
likely that competitive elections will emerge in competitive districts instead of
noncompetitive ones.

32. Thompson, Fair Elections, p. 6.
33. In presidential elections, see Kim, Petrocik, and Enokson, “Voter Turnout

Among the American States”; Filer, Kenny, and Morton, “Redistribution,
Income, and Voting”; Shachar and Nalebuff, “Follow the Leader.” In guber-
natorial elections, see Patterson and Calideira, “Getting Out the Vote.”
For House elections, see Cox and Munger, “Closeness, Expenditures, and
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Turnout”; Cox, “Closeness and Turnout”; Caldeira, Patterson, and Markko,
“The Mobilization of Voters in Congressional Elections”; Gilliam, “Influ-
ences of Voter Turnout.” For state legislative elections, see Caldeira and Pat-
terson, Contextual Influences on Participation.”

34. Filer and Kenny, “Voter Turnout and the Benefits of Voting.”
35. Westlye, “Competitiveness of Senate Seats.”
36. Rosenstone and Hansen, Mobilization, Participation, and Democracy in

America; Cox and Munger, “Closeness, Expenditures, and Turnout”; Wiel-
houwer and Lockerbie, “Party Contacting and Political Participation.”

37. Bauer and Hibbing, “Which Incumbents Lose in House Elections,” p. 262
(emphasis in original). Not everyone buys this Downsian view of the rela-
tionship between competition and accountability (Buchler, “Competition,
Representation, and Redistricting”; Brunell, “Rethinking Redistricting”).
Prominent scholars of congressional elections have long argued that the
lack of competitive elections does not affect representation because incum-
bents never feel safe no matter what their margin of victory (Fenno, Home
Style; Mann, Unsafe at Any Margin). Cohen, “Perceptions of Electoral
Insecurity,” makes the same argument regarding state legislative elections.
Additionally, Canes-Wrone, Brady, and Cogan, “Out of Step, Out of Office,”
find that ideologically extreme members of Congress still get punished by
voters even though elections are not competitive.

38. Quoted in Hulse, “Mapping the Causes of Corruption,”
39. Abramowitz, Alexander, and Gunning, “Don’t Blame Redistricting for

Uncompetitive Elections,” p. 87.
40. Jacobson, “Competition in U.S. Congressional Elections.”
41. Broder, “No Vote Necessary”; Brownstein, “Close Races Go the Way of

Rotary Phones.”
42. Brownstein, “Close Races Go the Way of Rotary Phones,” p. A13.
43. McDonald, “Drawing the Line on District Competition”; McDonald,

“Redistricting and Competitive Elections”; Swain, Borrelli, and Reed, “Parti-
san Consequences of the Post-1990 Redisticting”; Cain, MacDonald, and
McDonald, “From Equality to Fairness.”

44. Abramowitz, Alexander, and Gunning, “Don’t Blame Redistricting for
Uncompetitive Elections”; Oppenheimer, “Deep Red and Blue Congres-
sional Districts”; Glazer, Grofman, and Robbins, “Partisan and Incumbency
Effects of 1970 Redistricting”; Erikson, “Malapportionment, Gerrymander-
ing, and Party Fortunes in Congressional Elections.” Jacoboson, “Competi-
tion in U.S. Congressional Elections,” argues that redistricting is part of the
reason for the decrease in competition in the House, but a small part.

45. Abramowitz, Alexander, and Gunning, “Don’t Blame Redistricting for
Uncompetitive Elections.” See, also, Oppenheimer, “Deep Red and Blue
Congressional Districts.”

46. Gelman and King, “Enhancing Democracy Through Legislative Redistrict-
ing,” p. 542.

47. Ibid., p. 541.
48. Brunell, “Rethinking Redistricting,” p. 77. See, also, Brunell, Redistricting

and Representation.
49. Barreto and Streb, “Barn Burners and Burn Out.”
50. Brunell, Rethinking Redistricting,” p. 83.
51. Ibid.
52. Cain, MacDonald, and McDonald, “From Equality to Fairness,” p. 27.
53. Ibid., pp. 25–26.

Chapter 7 notes 191



54. Another issue is that even if district populations are equal today, tomorrow
they may not be because people are constantly moving, dying, or being born,
but redistricting is generally only done once every 10 years. Still, roughly
equal district populations are needed to keep map drawers from drawing one
district with, as an example, several million Republicans in it and several
others with only a few thousand Democrats. District population will never be
perfectly equal for long, but we have to begin some place.

55. Ansolabehere, Gerber, and Snyder, “Equal Votes, Equal Money.”
56. Another way to think about this is that Wyoming has just as much influence

over the passing of policy in the Senate than California, even though California
has roughly 70 times the number of people as Wyoming.

57. Georgia v. Ashcroft, 539 U.S. 461 (2003).
58. Lublin and Voss, “The Missing Middle”; Bullock, “Affirmative Action Dis-

tricts”; Epstein and O’Halloran, “Gerrymanders as Tradeoffs.”
59. It is possible that, although minority incumbents may be reelected whether

they represent a majority–minority district, minority representatives may have
a more difficult time getting elected in the first place when they cannot rely on
the incumbency advantage. However, the fact that so many black elected
officials supported the Georgia plan may be an indication that this concern is
not warranted.

60. Bullock, “Two Generations of Redistricting,” p. 12.
61. Ansolabehere, Snyder, and Stewart, “Old Voters, New Voters, and the Personal

Vote.”
62. Griffin, “Electoral Competition and Democratic Responsiveness.”
63. Ansolabehere, et al., “The Decline of Competition in U.S. Primary

Elections.”
64. I should point out that the Supreme Court disagrees with me. See the Nader

v. Schaffer case discussed in the next chapter.
65. Thompson, Just Elections, p. 8.
66. Arizona Independent Redistricting Commission, “Proposition 106.”
67. Thompson, Fair Elections, p. 41.
68. National Conference of State Legislatures, “Redistricting Commissions.”
69. Arizona Independent Redistricting Commission, “Proposition 106.”
70. For example, following part “E” in the Arizona redistricting plan might lead

to unbiased districts in some states, but give one political party an advantage in
another.

8 Presidential primaries

1. Cook, The Presidential Nominating Process, p. 135.
2. This is not always the case, however, as some states require that a candidate

receive a majority of the vote in the primary, otherwise the top two candidates
will compete in a runoff at a later date.

3. Technically, the candidate is not officially nominated until the party’s conven-
tion held during the summer, but in recent presidential elections it has been
clear well before the convention which candidate had the most pledged
delegates to win the nomination.

4. In caucuses, delegates at the first stage of the caucus are then sent to county,
congressional district, and/or state conventions to represent a candidate. The
later caucus rounds are mostly symbolic, however, as it is clear who will win
the state’s delegates after the first round of the caucus.

5. Cook, The Presidential Nominating Process, p. 13.
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6. Johnson actually won the primary, receiving 49.5 percent of the vote to
McCarthy’s 42.4 percent, but his showing was especially weak for an incum-
bent. Shortly after McCarthy’s strong showing in New Hampshire, Kennedy
entered the race, no doubt another catalyst for Johnson’s decision not to seek
the nomination.

7. Kanthak and Morton, “Turnout and Primaries.”
8. Nader v. Schaffer, 429 U.S. 989 (1976).
9. See Kanthak and Williams, “Parties and Primaries,” for a more thorough dis-

cussion of the Nader case.
10. Ibid., p. 13.
11. California Democratic Party v. Jones, 530 U.S. 567 (2000).
12. Democratic Party v. Reed 343 F.3d 1198 (2003).
13. At one point the threshold was set at 20 percent in caucuses and 25 percent in

primaries. These rules worked against Jesse Jackson in 1988 when Jackson
received strong support, but regularly fell just short of the threshold. While
Jackson won 19 percent of the popular vote, he obtained only 10 percent of
the delegates (Wayne, The Road to the White House, p. 152). As a result, the
threshold was lowered to 15 percent for both primaries and caucuses and it
has remained that way since.

14. Buell and Sigelman, Nominating the President, p. 12.
15. Bartels, Presidential Primaries and the Dynamics of Public Choice.
16. Geer, “Rules Governing Presidential Primaries.”
17. Wayne, The Road to the White House, p. 111.
18. Geer, “Rules Governing Presidential Primaries.”
19. Some states require that a candidate receive a majority of the vote in the

primary to win the nomination. If a candidate fails to win a majority of
the vote, then the candidates with the two highest vote totals enter into a
runoff election, which is held on a separate day.

20. Lydon, “Humphrey at 30% in Poll.”
21. See, for example, Kifner, “Carter Campaigns in New Hampshire”; Ayres,

“Carter’s Candor Is Becoming an Issue.”
22. Busch and Mayer, “The Front-Loading Problem,” p. 24. (emphasis in original)
23. Although even the strategy of retail politics seems to be changing as several

candidates, former Massachusetts governor Mitt Romney in particular, have
already spent several million dollars advertising on television in these two
states.

24. Busch and Mayer, “The Front-Loading Problem,” pp. 10–11.
25. Bill Clinton ran unopposed for the Democratic nomination.
26. Busch and Mayer, “The Front-Loading Problem,” p. 4.
27. Ibid., p. 33.
28. Burden, “The Nominations,” p. 31.
29. Shear, “National Parties Uneasy.”
30. Wayne, The Road to the White House, p. 311.
31. A national primary that maintains delegates but holds all primaries and

caucuses on the same day does not have this advantage.
32. Patterson, Vanishing Voter, p. 152.
33. Busch and Mayer, “The Front-Loading Problem,” p. 23.
34. Abramson, et al., “ ‘Sophisticated Voting.’ ”
35. The Vermont House Government Operations Committee passed the bill on

May 10, 2007, but the legislature went into recess on May 12th. The bill will
likely be voted on by the entire House in early 2008.

36. See Geer, In Defense of Negativity.
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37. Another argument against eliminating presidential primaries that will appeal
to supporters of a two-party system is that removing the primary process may
encourage more independent candidates. Under the current system, a candi-
date who runs in the primary and loses is unlikely to enter the general election
as an Independent because they have run once and were rejected presumably
by the people who should be most likely to support them. If the party elite
chooses the nominee, then presidential aspirants who have been passed over
may throw their hats into the ring in the general election because they believe
that they can appeal to voters who never received the chance to nominate
them.

38. Cook, The Presidential Nominating Process, p. 149.

9 The Electoral College

1. Initially it was the top five candidates, but the Twelfth Amendment changed
the number of candidates to three.

2. It was not even clear that there should be only one executive, as many of the
founders worried that a single executive would wield too much power.

3. Collier and Collier, Decision in Philadelphia, p. 297.
4. Ibid., p. 298.
5. The congressional plan had actually been supported and overturned several

times during deliberations.
6. Collier and Collier, Decision in Philadelphia, p. 298.
7. Hardaway, The Electoral College and the Constitution, p. 13.
8. Collier and Collier, Decision in Philadelphia., p. 303.
9. Lutz, et al., “The Electoral College in Historical and Philosophical Perspec-

tive,” p. 33.
10. Indeed, the founders did not view the Electoral College as sacrosanct, as it was

amended almost immediately with the adoption of the Twelfth Amendment.
11. Schumaker and Loomis, “Reaching a Collective Judgment,” p. 183.
12. In Christopher Collier’s and James Lincoln Collier’s exceptional book on the

Constitutional Convention, Decision in Philadelphia, I see no evidence that
promoting federalism was a goal of the founders when discussing the Electoral
College.

13. Rakove, “Accidental Electors,” p. A35.
14. Quoted in Edwards, Why the Electoral College Is Bad for America, p. 116.
15. Glenn, “The Electoral College,” p. 7.
16. Travel to a few other states was inflated. For example, Dick Cheney was the

only candidate to visit Wyoming (he did so five times), but Wyoming is
Cheney’s home state.

17. Shaw, The Race to 270, pp. 86–87.
18. Ibid.
19. Edwards, Why the Electoral College Is Bad for America. See, also, Shaw, “The

Effect of TV Ads.”
20. Indeed, in 2000 and 2004 none of the candidates made a single visit to Virginia.
21. Edwards, Why the Electoral College Is Bad for America.
22. Ibid., p. 96.
23. Ibid., p. 94.
24. Quoted in Ibid., p 95 (emphasis in original).
25. Ornstein, “No Need to Repeal the Electoral College.”
26. Edwards, Why the Electoral College Is Bad for America, p. 124 (emphasis is

original).
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27. Cigler, et al., “Changing the Electoral College,” p. 87.
28. Lau and Redlawsk, “Voting Correctly.”
29. By 1836, all states but South Carolina chose their electors through the popu-

lar vote. South Carolina did not use the popular vote to choose its electors
until after the Civil War.

30. In 1800, Thomas Jefferson tied Aaron Burr in electoral votes, but no accur-
ate count of the popular vote exists. Presidential scholar George Edwards
argues that Nixon actually won the popular vote in 1960. See Edwards, Why
the Electoral College Is Bad for America, pp. 48–51. Edwards also notes 15
other presidential races where a change of roughly 75,000 votes or less in
several states would have led to a popular vote winner, electoral vote loser
(p. 53).

31. Rakove, “Accidental Electors,” p. A35.
32. Lind, “75 Stars.”
33. Edwards, Why the Electoral College Is Bad for America, p. 119.
34. Although, see Stein et al., “Citizen Participation and Electoral College

Reform,” for an argument that turnout would not increase under other
presidential election systems.

35. Edwards, Why the Electoral College Is Bad for America.
36. Schumaker, “Bush, Gore, and the Issues of Electoral Reform,” p. 2.
37. One proposal that I do not examine, but emerged as a possible reform in the

1970s is the bonus plan. Under the bonus plan, 436 of the electoral votes (the
House allocation plus the District of Columbia) would be decided state by
state, as is currently the case. The remaining 102 electoral votes would go to
the popular vote winner. This reform is an attempt to get around the problem
of a popular vote winner/electoral vote loser scenario. Because it is no
longer advocated strongly today (and because of space consideration), I do
not discuss this proposal further.

38. It appeared that North Carolina would become the third state to allocate
their electors by district. The bill passed one house of the state legislature
and was poised to pass the second and be signed into law by the governor.
At the last minute, however, the North Carolina Democratic Party pulled its
support for the bill at the request of the national Democratic Party. Repub-
licans in California are also pushing for the state to allocate their electors by
district. Although the Democratic Party would benefit from a district plan in
North Carolina, they would be hurt severely by such a plan in California.
Democrats did not want to be on the record as supporting a district plan in
North Carolina but then opposing one in California. The North Carolina
example illustrates how difficult it is to actually reform the selection of
electors.

39. There is some evidence, however, that a district plan would benefit the Repub-
lican Party because Democrats are more highly concentrated in districts. See
Jacobson, “Competition in U.S. Congressional Elections.”

40. Wayne, The Road to the White House, p. 323.
41. Schumaker and Loomis, “Reaching a Collective Judgment,” p. 196.
42. There are two different versions of how a proportional plan would be enacted.

First, the states could decide to allocate their electors proportionally. This plan
would be the easiest to enact because each state could decide on its own to
do so (similar to Nebraska and Maine deciding to allocate their electors by
congressional district). Second, the electors would be abolished, but the
Electoral College would remain intact. There would no longer be a formal
vote among electors; instead each state would simply allocate its electoral
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votes proportionally. This plan would be much more difficult to enact because
it would require a constitutional amendment.

43. Wayne, The Road to the White House, pp. 323–325.
44. One possibility would be to enact the system used in Louisiana. In Louisiana,

all candidates from any party run in an election. If no candidate receives a
majority of the vote, then the top two candidates face each other in a runoff.
To enact this system at the presidential level would require the elimination of
parties’ primaries, something that they are unlikely to support. It could also
lead to unmanageable numbers of candidates entering the race. A few dozen
Democrats and Republicans might decide to run, not to mention a number of
third-party and independent candidates, and all would be on the same ballot.
The current presidential primary process weeds out almost all of these candi-
dates making the decision in November much less onerous.

45. See the preceding chapter for how this process works.
46. Schumaker and Loomis, “Reaching a Collective Judgment,” p. 194.
47. Nebraska has a unicameral legislature.
48. Schumaker and Loomis, “Reaching a Collective Judgment,” p. 201.
49. Levinson, “I Dissent!”, p. B02.
50. Edwards notes seven elections that could have been decided by the House

had roughly 53,000 votes or less changed in a few states. Edwards, Why the
Electoral College Is Bad for America, p. 62.

51. The Twelfth Amendment stipulates that the Senate vote for the two vice-
presidential candidates who received the most electoral votes instead of the
top three candidates, as is the case in the House of Representatives.

10 Campaign finance

1. Quoted in Witcover, No Way to Pick a President, p. 74.
2. In this chapter, I am only concerned with campaign finance law in federal

elections.
3. For a good overview of the history of campaign finance laws before Federal

Election Campaign Act (FECA), see Smith, Unfree Speech, ch. 2.
4. If a state’s law required that a candidate receive a majority of the vote to win

a party’s nomination, then individuals could donate $1,000 to a candidate
during the runoff election as well.

5. Buckley v. Valeo, 424 U.S. 1 (1976).
6. The Court also upheld the disclosure requirement and the public funding for

presidential campaigns coupled with voluntary spending limits.
7. Buckley v. Valeo, 424 U.S. 1 (1976), p. 19.
8. Hershey, Party Politics in America, p. 235.
9. State and local parties can still accept soft money from unions and corpor-

ations up to $10,000.
10. Because of the provision adjusting for inflation, individuals who wish to con-

tribute money during the 2007–2008 election cycle will be permitted to
donate up to $2,300 per election to federal candidates, up to $28,500 per year
to national party committees, and a combined total of up to $108,200 during
the two-year period to all federal campaigns, parties, and other political
committees.

11. McConnell v. Federal Election Commission, 124 S.Ct. 619 (2003).
12. Cigler, “Issue Advocacy Electioneering,” p. 71.
13. McConnell v. Federal Election Commission, 124 S.Ct. 619 (2003), p. 3 of

Justice Scalia’s dissent.
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14. Ibid., p. 118 of the majority opinion.
15. They cannot coordinate with a political party either.
16. Hershey, Party Politics in America, p. 237.
17. Ibid.
18. Ibid., p. 238.
19. Federal Election Commission v. Wisconsin Right to Life Inc., No. 06–969

(2007).
20. Hershey, Party Politics in America, p. 217.
21. Ibid., p. 220.
22. Ibid., p. 216 (emphasis in original).
23. Opensecrets.org. “2006 Election Overview.”
24. Thurber and Long, “Brian Baird’s ‘Ring of Fire,’ ” p. 188.
25. Opensecrets.org. “2006 Election Overview: Incumbent Advantage.”
26. Abramowitz, “Incumbency, Campaign Spending, and the Decline of Com-

petition in U.S. House Elections.” See, also, Abramowitz, Alexander, and
Gunning, “Don’t Blame Redistricting for Uncompetitive Elections.”

27. Because of self-financed candidates like Corzine, BCRA contains what is
known as the “millionaire’s provision,” which raises the individual contribu-
tion and party coordinated expenditure limits when a candidate faces an
opponent who, in the House, spends more than $350,000 of his own money
on his campaign or, in the Senate, contributes $150,000 plus an amount equal
to four cents times the state’s eligible voting population.

28. Barbour, et al., Keeping the Republic, p. 270.
29. Quoted in Smith, Unfree Speech, p. 51.
30. Farrar-Myers, “Campaign Finance,” p. 47.
31. Another proposal that reformers advocate is free media time provided to can-

didates. Because this idea is essentially another version of public financing, I
do not discuss it due to space limitations.

32. Minor party candidates may also qualify for matching funds, although they
receive significantly less money than the Democratic or Republican candidates
who qualify.

33. If candidates are on the ballot in more than one primary on a given day, they
only have to win at least 10 percent in one primary. If candidates fail to win
10 percent of the vote in two consecutive primaries, then they must win
20 percent of the vote in a primary to requalify for matching funds.

34. Third parties may qualify for federal funds if the party’s candidate received
more than 5 percent of the vote in the previous election. The amount of money
given to the third-party candidate is significantly less than the amount given
to the Democratic and Republican candidates. For example, as the Reform
Party candidate, Patrick Buchanan received $12.6 million in the 2000
presidential election based on Ross Perot’s showing in the 1996 election.
However, George W. Bush and Al Gore each received $67.6 million.

35. Smith, Unfree Speech, p. 97.
36. Another issue regarding public financing of congressional elections is who

should qualify for such funds. Should every major party candidate receive it?
How do we determine who qualifies for public funding in the primaries? What
about third-party candidates? Certainly these questions can be answered, but
it might take some tweaking to get the system to work efficiently.

37. Mayer and Wood, “The Impact of Public Financing on Electoral Com-
petitiveness,” Basham and Zelder, “Does Cleanliness Lead to Competitive-
ness?”, and Malbin and Gais, “The Day after Reform,” all find no evidence
that publicly financed campaigns lead to more competitive elections. Donnay
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and Ramsden, “Public Financing of Legislative Elections,” conclude that
Minnesota’s system of public financing of state legislative elections did make
elections more competitive, but then go on to write that the system “promises
more competitive campaigns, but does not go far toward creating them.”
(p. 362). Mayer, Werner, and Williams, “Do Public Funding Programs
Enhance Electoral Competition?”, find evidence that in some states public
financing has led to more competitive state legislative campaigns, but in other
states it has not.

38. Basham and Zelder, “Does Cleanliness Lead to Competitiveness?” find that
competition in Maine’s state legislative elections actually decreased in the first
election cycle after the state enacted publicly financed elections. Although,
see Mayer, Werner, and Williams, “Do Public Funding Programs Enhance
Electoral Competition?” for a competing view.

39. Abramowitz, “Incumbency, Campaign Spending, and the Decline of Com-
petition in U.S. House Elections,” p. 52.

40. Mayer and Wood, “The Impact of Public Financing on Electoral Com-
petitiveness”; Basham and Zelder, “Does Cleanliness Lead to Competitive-
ness?” Although, see Mayer’s more recent work where he finds that publicly
financed state legislative elections made it more likely that challengers would
run against incumbents (Mayer, Werner, and Williams, “Do Public Funding
Programs Enhance Electoral Competition?”).

41. The disclosure of any donation smaller than that seems unnecessary; we would
not, for example, want to discourage a child who simply wants to donate her
allowance to a candidate that inspired her from doing so by forcing her to go
through the process of disclosure.

42. See Smith, Unfree Speech, and Samples, The Fallacy of Campaign Finance
Reform, for two particularly thorough arguments against restrictions on
campaign contributions.

43. Smith, Unfree Speech.
44. Jacobson, “The Effects of Campaign Spending in House Elections”;

Abramowitz, “Incumbency, Campaign Spending and the Decline of Com-
petition.” Although, see Gerber, “Estimating the Effects of Campaign Spend-
ing,” and Green and Krasno, “Salvation for the Spendthrift Incumbent” for a
competing view.

45. Coleman and Manna, “Congressional Spending and the Quality of Demo-
cracy”; Jacobson, The Politics of Congressional Elections, 6th edition,
pp. 132–133.

46. Jacobson, “Enough Is Too Much,” p. 192.
47. See Ansolabehere, de Figueiredo, and Snyder, “Why Is There So Little Money

in Politics?” for numerous studies that find no significant relationship between
campaign contributions and roll-call votes. See, also, Ansolabehere, Snyder,
and Ueda, “Did Firms Profit from Soft Money?”

48. See Davidson and Oleszek, Congress and Its Members, pp. 283–292.
49. Smith, Unfree Speech, p. 59.
50. See Stimson, Mackuen, and Erikson, “Dynamic Representation”; Bartels,

“Constituency Opinion and Congressional Policy Making”; De Boef and
Stimson, “The Dynamic Structure of Congressional Elections”; Erikson,
Wright, and McIver, Statehouse Democracy, for a small sampling of studies.

51. Thompson, Just Elections, p. 106.
52. Kingdon, Agendas, Alternatives, and Public Policies.
53. Buckley v. Valeo, 424 U.S. 1 (1976), pp 48–49.
54. Goodman, “The Internet,” p. 109.
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11 Conclusion: Moving toward a model electoral democracy

1. Ansolabehere and Gerber, “The Effects of Filing Fees and Petition Require-
ments on U.S. House Elections.”

2. Hajnal and Lewis, “Municipal Institutions and Voter Turnout in Local
Elections.”
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