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This ambitious volume explores the politics of recent changes in corporate 
governance regulation and the transnational forces driving the process. During 
the 1990s corporate governance became a catchphrase of the global business 
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growing worries in Europe about the rise of Anglo-Saxon fi nance, have made 
issues of corporate governance the subject of political controversies and of public 
debate. These debates often overlook the role of public and private regulation in 
producing a power shift within corporate governance practices at multiple levels. 

This book argues that the regulation of corporate governance is an inherently 
political affair. Given the context of the deepening globalization of the corporate 
world, it is also increasingly a transnational phenomenon. In terms of the content 
of regulation the book shows an increasing reliance on the application of market 
mechanisms and a tendency for corporations themselves to become commodities, 
‘things’ which can be sold and bought on the market. The emerging new mode 
of regulation is characterized by increasing informalization and by forms of 
private regulation. These changes in content and mode are driven by transnational 
actors, fi rst of all the owners of internationally mobile fi nancial capital and 
their functionaries such as coordination service fi rms, as well as by key public 
international agencies such as the European Commission.
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Series editors’ preface

The study of the global political economy has long been concerned with advancing 
understanding of the nature of the corporation in a changing world. In a world 
that is said to be globalizing, how are we to comprehend the changing dynamics 
within which corporations interact – with each other, with banks, accounting 
houses and other regulatory bodies, with the nation-state and, not least, with 
shareholders, workers and with societies? In recent times, with high profi le crises 
of corporate governance such as Enron and Parmalat, there has been renewed 
interest in precisely how it is that particular modes of corporate governance come 
into being. Yet, despite the obvious need for social science to engage critically 
with the specifi c aspects of shifting corporate governance structures, there has 
been an almost complete absence of attention to the cross-cutting governance 
structures and norms within which the fi rm – and indeed production and working 
practices – are situated. How, for example, is the US Sarbanes-Oxley (Sox) Act 
concretely reconfi guring the corporate governance terrain? How has the expertise 
of the ‘Big Four’ audit houses come to be established as transnational private 
authority in corporate governance?

What is needed, argue the authors in The Transnational Politics of Corporate 
Governance Regulation, is a detailed analysis of the multi-layered politics of 
corporate governance transformation. In this comprehensive and critical volume 
we fi nd a refreshing departure from what has become the prevailing ‘common 
sense’ knowledge of corporate governance practices. Clearly establishing and 
critiquing the depoliticized nature of much of the ‘law and economics tradition’ 
in corporate governance, the authors intervene in the debates about best practice 
in corporate governance. Arguing that many contemporary accounts actually 
bring about the effects – of the primacy of shareholder value, the discipline of 
market forces, and so on – which they seek to analyse, this volume revalues the 
contingency of particular modes of corporate governance regulation. How does 
one route into corporate governance regulation come to achieve transnational 
infl uence and authority? What are the specifi c common trajectories that emerge 
from diverse contexts?

Here we have an important and fi ne-grained series of analyses of corporate 
governance regulation in different settings and from diverse theoretical per-
spectives. At the same time, the book offers cutting-edge frameworks for thinking 



xvi Series editors’ preface

through the problems of multiple sites and authorities of corporate governance. 
What all of the contributions to this volume achieve is a combination of empirically 
rich and situated analysis and the opening up of new political questions. The book 
is concerned to ask ‘cui bono?’ (who benefi ts?) in the political struggles and 
contests that shape corporate governance policy. The picture that emerges is one 
that scholars of the global political economy will fi nd illuminating and challenging 
– a transnational mode of governance that extends across multiple scales, from the 
often private regulation associated with the ‘global’, to the European and national 
governance arenas. If we are to understand the transnational extension of market 
principles in the form and content of corporate governance, then this book cautions 
us to relocate politics at the heart of our analysis.

We are confi dent that The Transnational Politics of Corporate Governance 
Regulation will be identifi ed with leading edge scholarship in contemporary 
international political economy and, indeed, across the social sciences. The 
questions raised here are crucial to our times, they demand our attention and they 
are certain to open up new areas of debate and new possibilities for inquiry.

Louise Amoore
Randall Germain

Rorden Wilkinson

February 2007
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1 The transnational politics 
of corporate governance 
regulation

Introducing key concepts, questions 
and approaches

Bastiaan van Apeldoorn, Andreas Nölke 
and Henk Overbeek

Introduction

Who controls the modern corporation, how is it ‘governed’ and for what purpose? 
These central questions of what is now called corporate governance have been 
debated since the modern corporation or joint-stock company became the 
dominant unit of capitalist production. They are also recurrent questions in the 
ongoing debates on the nature of contemporary capitalism. They came to the fore 
again, for instance, in the US in the 1980s when a fl urry of takeover activity 
and so called leveraged buy-outs (Jensen 1993) awakened the dormant market for 
corporate control and strengthened shareholder power (Useem 1993). Questions 
of corporate governance received even bigger, and worldwide, attention in the 
wake of the 2001 collapse of US energy giant Enron and other corporate scandals, 
for example, Ahold, Parmalat. In the European context, we can now observe an 
emerging transnational debate  (somewhat reminiscent of the earlier US debate) 
on the role of, in particular, hedge funds and private equity funds in taking control 
over ‘our’ (where ‘we’ is normally defi ned in national terms) corporations.1 What 
is often absent from these debates, however, is sustained attention to the question 
of what has enabled these apparent shifts in corporate control, or more broadly, 
corporate governance. The starting point for this book is that a key role here is 
played by regulation, and that here, long before Enron (cf. Hopt 2002; Lannoo 
and Khachaturyan 2003; Wouters 2000), a major transformation within different 
socio-economic settings is taking place. Crucially, these regulatory changes take 
place not only within various national jurisdictions, but also at different and 
interacting levels of governance.2  

Whereas much of the corporate governance literature derives from and is 
focused upon the US and the UK, or presents comparative national case studies, 
this book has a wider scope. Although by and large restricted to the Organization 
for Economic Co-operation and Development (OECD) area, its geographical 
scope extends beyond the usual Anglo-Saxon focus well into the whole European 
arena and beyond. At the same time, the scope of our research extends beyond 
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the (cross-) national by analyzing regulatory change in transnational and global 
settings.  

At the global level, for instance, private bodies such as the International 
Accounting Standards Board (IASB) set important corporate governance standards 
(Dewing and Russell 2004, and this volume), and international organizations like 
the OECD disseminate norms for good corporate governance (OECD 2004). With 
regard to European governance, the European Union (EU) is paying increasing 
attention to the area of corporate governance as part and parcel of its ongoing 
efforts to integrate Europe’s fi nancial markets and to promote the restructuring of 
European industry as based on market-liberal principles (Bieling and Steinhilber 
2002; Bieling 2003). Within the European arena we may note the special position 
of the Central and East European countries (CEEC) as they have been exposed to 
multiple transnational pressures by both global institutions and by the EU when 
developing their corporate governance structures (Grabbe 2003).  

Although there is by now an enormous body of academic literature on 
corporate governance, much of it is either highly normative or focused on 
corporate governance practices at the level of the fi rm. This book then, seeks 
to go beyond this by presenting a number of studies aimed at explaining the 
current transformation of both the content and mode of corporate governance 
regulation. We take regulation as our main explanandum as we deem it critical in 
understanding the practice of corporate governance. Focusing on the regulation of 
corporate governance, this book thus emphasizes the political nature of corporate 
governance. Doing so, we believe, takes us beyond much of the current literature 
on corporate governance, in which many of the changes taking place in corporate 
governance are rather taken for granted. Instead, this book seeks to explore the 
political economy of corporate governance regulation by asking how, why and in 
what form certain regulation has come about.  

The point-of-departure for this book has thus been that shifts in corporate 
governance are to a signifi cant extent shaped by shifts in political governance, 
that is, by shifts in the regulation of corporate governance set within a broader 
politico-economic and politico-ideological context. As different regimes of 
corporate governance (regulation) serve different social constituencies, that 
is, have a different social purpose, a central question we must thus pose in 
analyzing the current transformation of corporate governance regulation is 
whether we can observe a clear shift in terms of who benefi ts from changes 
in the way corporate governance is regulated. Indeed, the cui bono question 
is a central concern of this book and informs our analysis of the politics of 
changing corporate governance regulation. This then expresses a concern with 
the changing content of corporate governance regulation. In this respect this 
book draws upon, and seeks to contribute to, the long-standing debate within 
comparative and international political economy on to what extent globalization 
(and regionalization, for example, Europeanization) leads to a convergence of 
(national) models of capitalism (see, for example, Berger and Dore 1996; Drache 
and Boyer 1996; Crouch and Streeck 1997; Garret 1998; Hall and Soskice 
2001a; Ryner 2002; Hay 2004; Crouch 2005). We seek, however, to go beyond 



Introducing key concepts, questions and approaches 3

most of this vast body of literature in two ways. First, rather than adopting a 
cross-national comparative perspective describing patterns of convergence or 
divergence within national corporate governance regimes, this book adopts a 
transnational and multilevel perspective emphasizing the common elements of 
structural changes (as they emanate from common origins at different levels of 
governance) taking place across national varieties, even when recognizing the 
nationally diverse ways in which this process of transnational transformation 
manifests itself. Second, rather than merely describing these changes, and 
assessing to what extent they reveal convergence, we seek to explain these 
changes. 

Another major focus of this book concerns the form or mode of regulation. 
Indeed, a critical point of departure for our analysis is the observation that in 
particular the last 15 years or so have witnessed a profound transnationalization 
of corporate governance regulation inasmuch as some elements of regulation have 
shifted upward to the regional and global levels (partly in the form of private 
governance) whereas other elements remain at the national level yet are to a large 
extent transformed by what is taking place on these other scales of governance. 
In other words, whereas the regulation of corporate governance used to be a 
distinctly national affair, it is now increasingly an area subject to both public 
and private (self-) regulation in multiple arenas. In highlighting the interplay of 
global, European, and national governance arenas, we build upon, but at the same 
time move beyond, the various (global, European, multilevel) governance bodies 
of literature (Held and McGrew 2002; Hewson and Sinclair 1999; Hooghe and 
Marks 2001). Generally speaking, most of this literature concentrates on the mode 
of governance, i.e. on the various interlinked levels at which governance occurs 
(often outside or beyond the sphere of the state and intergovernmental bodies); 
on the nature of the actors involved in the governance process (concretely, often 
highlighting the enhanced role of non-governmental actors in governance), and 
fi nally on the informality and networked nature of these new forms of governance. 
What is mostly lacking in these newer governance studies is an awareness of and 
sustained attention for the idea that form and content are highly interrelated. In 
our view, the new modes of governance cannot be understood properly unless 
they are linked integrally to the content, the social purpose, of governance. Form 
and content, mode and social purpose are intricately interlinked, interdependent 
and mutually constitutive. A central argument of this book, and one that we will 
return to explicitly in the concluding chapter, is that both the content and the 
form of current corporate governance regulation refl ect a strengthening of market 
principles, promoting the mobility of capital. 

The remainder of this introductory chapter is organized as follows. The 
next section clarifi es the key concepts that make up the focus of this book. We 
then briefl y review the relevant literature on corporate governance regulation, 
indicating its limits with respect to the purposes of this book. Building upon 
that, the third section then presents the core questions and approaches of our own 
research agenda. The fi nal section outlines how the central research questions will 
be addressed through the four main parts of the book. 
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Corporate governance regulation in multiple arenas: defi ning 
key concepts

Corporate governance can be broadly defi ned as the way the modern capitalist 
corporation is ‘governed’, that is, by whom (the issue of corporate control) and 
for whom, to which purpose. As such, it refers to the institutionalized practices 
that are both the medium and outcome of the power relations between the 
various actors that have a stake in the modern corporation: shareholders (or more 
broadly, capital, which may also include creditors)  managers, and workers (cf. 
Aguilera and Jackson 2003: 450; Cioffi  2005: 4; Hopt et al. 1999: 5). In other 
words, corporate governance is a set of practices constituted by underlying power 
relations within the fi rm while the latter are at the same time also reproduced by 
these practices.3 

Although the discourse of corporate governance has only become popular 
since the 1990s (cf. Erturk et al. 2004), corporate governance issues, as referring 
to prevailing power confi gurations within the fi rm, are as old as the modern 
corporation, or joint-stock company, itself, that is, what has come to be the 
dominant unit of capitalist production since the end of the nineteenth century 
(Roy 1997). It is with the advent of the modern corporation, and therefore with the 
potential separation of ownership and control (Berle and Means (1991 [1932]), 
or at least of ownership and management, that, that what is now called corporate 
governance has come to be regarded by many as a ‘problem’ requiring certain 
regulatory and technical solutions. The problem here, at least since the 1970s, 
has often been defi ned primarily in terms of how shareholders could safeguard 
their investment, i.e. prevent management from ‘squandering’ it, and the solution 
advocated has thus been that of strengthening ‘internal’ and above all ‘external’ 
shareholder control (see, for example, Fama and Jensen 1983b). Although we 
reject this neoclassical defi nition of the problem (see below), and its proposed 
solution, we share the notion that it is the struggle over control (see, for example, 
Becht et al. 2002; O’Sullivan 2000b; Berle and Means 1991 [1932]) that is at the 
heart of corporate governance, and that this struggle within capitalism has been 
primarily a struggle between (different groups of) owners and managers. Hence, 
in this respect we may deem the shareholder-management relation as central, 
even if in some regimes of corporate governance labour also exercises real, if 
limited, control over the strategic decision making within a corporation, and even 
if, regardless of any institutionalized role of labour, the social relations between 
both management and workers on the one hand, and shareholders (owners) and 
workers on the other, are a critical constituent part of the relationship between 
management and shareholders.  

Corporate governance as a practice is, like any social practice, rule-governed. 
Yet the rules of corporate governance in this sense can be seen as internal to the 
corporation. Thus there might be certain internal rules that constitute a certain 
division of power between the executive and supervisory directors. Another 
internal rule maybe one that sets certain targets with regard to the return on capital 
(part of what is nowadays referred to as ‘shareholder value’, see on this Höpner 
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2003a). If we speak of the regulation of corporate governance we, however, refer 
to something that is external to the corporation and its governance, yet shapes 
that governance to a very signifi cant extent. Thus we refer to the regulation of 
corporate governance practice.  

Regulation we here defi ne broadly as all forms of formal and informal rule 
making pertaining to some collective (nations, groups, sectors) where those 
rules are either binding to the members of that collective or at least signifi cantly 
constrain their behaviour. This involves both public and private (self-) regulation, 
the latter refl ecting the rise of what has been dubbed private authority in the 
global political economy (Cutler 1999; Hall and Biersteker 2002a). With regard 
to public regulation it includes ‘softer’ (in the sense of not legally binding) forms 
of regulation such as policy co-ordination and benchmarking, as practiced most 
notably by the EU, but also by for example the OECD. Regulation defi ned this 
way shapes the framework in which corporate governance takes place. It defi nes 
the legal, institutional and discursive parameters, both constraining and enabling 
the agency of those actors (shareholders, managers, creditors, employees, etc.) 
that ultimately shape the governance of a particular fi rm.  

In order to clarify the distinction between corporate governance practice and 
corporate governance regulation, and how the latter affects the former, Table 1.1 
below lists a number of examples (most of which are discussed in this book) 
of regulation of corporate governance and concomitant corporate governance 
practices. Within the domain of public law, we may include securities (or capital 
market) law, company law and labour law as the main domains in which regulation 
directly affects corporate governance. In addition, we may identify different forms 
of self-regulation. We must note that although these distinctions, such as between 
public and private (self-) regulation, have some analytical value, the lines between 
them get, and arguably increasingly so, blurred in practice. Similarly, many forms 
of regulation extend across several of the domains of public law or are diffi cult 
to classify in any one of them. For instance, the European takeover directive, 
which used to be seen as primarily an instance of (harmonization of) company 
law, has increasingly been framed as part and parcel of European fi nancial market 

Table 1.1 The relationship between corporate governance regulation and practice

Corporate governance regulation Corporate governance practice

Securities/capital market law: disclosure 
rules, proxy rules

e.g. Bank-based or (capital) market-based 
fi nancial systems

Company law: internal fi rm structure, 
take-over regulation

Managerial discretion, shareholder or 
stakeholder protection

Labour law: co-determination (works 
council/supervisory board)

Strength/weakness of employees as 
stakeholders

Private regulation: accounting standards Degree of transparency of fi nancial 
reporting for capital markets

Source: adapted and modifi ed from Cioffi  (2005).
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integration, and thus has also been regarded as an instance of securities or capital 
market law (see the contribution by Van Apeldoorn and Horn to this book). 

As indicated, the regulation of corporate governance takes place in multiple 
arenas. Here we may distinguish between the global, the regional and the national 
arena. In all of these arenas we can fi nd examples of corporate governance 
regulation made by both public and private actors. This is illustrated in Table 1.2 
below with some examples taken from the present book. Looking at some of these 
examples we can indeed see how both the different arenas as well as the public 
and private modes of regulation are interrelated. Take for instance the case of 
International Financial Reporting Standards (IFRS). Whereas these standards 
have, as we have just seen, been set at the global level by a private body (the 
IASB), they have subsequently been adopted by the public authorities of the EU 
at the regional level based on the recommendation of again a private committee, 
the European Financial Reporting Advisory Group (EFRAG), replacing different 
national accounting standards. Starting at the bottom end, the Sarbanes-Oxley 
act is an example of purely national regulation with global repercussions (see 
contributions by Rebérioux and Dewing and Russell to this book). 

As indicated, in our view it is ‘the transnational’ that accounts for how the 
different levels and arenas are interrelated and interconnected. Thus we argue 
that in order to capture the multilevel phenomenon of changing corporate 
governance regulation, we have to move beyond national case studies or cross-
national comparisons and adopt instead an integrated transnational approach 
in which we examine how corporate governance regulation is changing across 
interacting arenas of governance. What, then, do we mean by transnational? In 
the context of this book, our understanding of ‘transnational’ is of a dual nature. 
In the fi rst instance, building upon the well-known work on transnational politics 
of the 1970s (see Keohane and Nye 1971), transnational relations are defi ned 
as ‘regular interactions across national boundaries when at least one actor is a 
non-state agent or does not operate on behalf of a national government or of 
an intergovernmental organization’ (Risse-Kappen 1995: 3; for an elaboration 
see Nölke 2004a). This defi nition focuses primarily on the actors involved 
in transnational politics. Alternatively, we may also defi ne ‘transnational’ by 
focusing primarily on political processes and structures: in this view these are 
constituted in a social space transcending national borders, i.e. their dynamics 
are not fundamentally defi ned by the existence of national boundaries, and occur 

Table 1.2 Multiple arenas of corporate governance regulation

Public Private

Global OECD principles International Financial Reporting Standards 
(IFRS)

Regional EU Takeover Directive Recommendation of adoption of IFRS by 
EFRAG

National Sarbanes-Oxley German Corporate Governance Code 
(Cromme Commission)
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simultaneously in sub-national, national and international arenas. As such, ‘the 
transnational’ can be viewed as transcending, different (territorial) ‘levels’; it is a 
multilevel phenomenon by defi nition. In these conditions, the ‘national’ no longer 
provides the primary constitutive dimension of politics (for an elaboration see 
Overbeek 2000, 2003; van Apeldoorn 2004a). In the remainder of this book, both 
the agency of transnational actors and the salience of transnational processes and 
structures provide a reference point for the different contributions, albeit in quite 
different forms, and with different degrees of centrality. Although some of the 
individual chapters may focus on a particular ‘level’ rather than integrating those 
‘levels’, the book as a whole seeks to show how corporate governance regulation 
indeed takes place at different levels, or as we prefer to call it, within multiple and 
interrelated arenas.  

Taking politics seriously: a critique of the corporate 
governance literature

Within the continuously expanding corporate governance body of literature, 
we may distinguish two strands of literature that have a direct relevance for the 
analysis of the regulation of corporate governance. First, we can identify a body 
of literature, deriving mainly from law and economics, with a highly normative 
and prescriptive (implicit or explicit) orientation. Rather than seeking to explain 
(changing) corporate governance regulation, this body of literature seeks to 
identify the ‘best’ regulation. In contrast, a second body of literature, extending 
into various disciplines of the social sciences, adopts a more explanatory 
perspective, underlining the political underpinnings of corporate governance. 
Although growing, research of the second type is still relatively scarce, especially 
research that takes corporate governance regulation as its main explanandum. 
Even scarcer, we argue, is research that not only offers an empirically grounded 
explanation of the regulation of corporate governance, but also seeks to extend its 
analysis across various levels of governance. We will now have a closer critical 
look at each of these bodies of literature in turn. 

Law and economics: Legitimating the ‘standard model’ 

The literature within legal studies is usually the most explicit in its normative 
and prescriptive agenda. Some authors argue in favour of giving more voice to 
stakeholders (for example, Blair 1995; Ireland 1996; Deakin 2002). Others, indeed 
an overwhelming majority, focus on the question of how to (legally) enhance the 
(property) rights of shareholders (see, for example, Black 2001; Baums and Scott 
2003), especially so-called minority shareholders such as institutional investors 
(see, for example, Black 1992; Baums and Buxbaum 1994; Coffee 1991). A 
clear illustration of this normative perspective may be found in an often quoted 
paper that (notwithstanding the weight of divergent legal traditions) predicts the 
convergence of corporate law on the basis of a strong ideological consensus in 
favour of (absolute) shareholder primacy. The authors claim that, in the context of 
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growing global competition, this ‘standard model’ normatively speaking has ‘no 
important competitors’ left (Hansmann and Kraakman 2001: 50).4 On the basis 
of this normative superiority, then, we will witness the inevitable and at the same 
time desirable ‘end of history for corporate law’ (Hansmann and Kraakman 2001; 
cf. Coffee 1999a; Gordon and Roe 2004). 

We may also note that, although some of this literature is comparative, most 
of it is focused on the US, refl ecting that country’s longer history of shareholder 
activism, and, recently, the impact of Enron and the legal reforms (especially 
the Sarbanes-Oxley Ac) that have been undertaken in response (for example, 
Coffee 2003). Furthermore, inasmuch as what Gourevitch calls the ‘law-and-
economics’ tradition (see his contribution to this book; and Gourevitch 2003) 
puts forward any explanatory claims (see especially La Porta et al. 1998), 
it treats existing differences in the legal and regulatory framework as rather 
exogenous (to the politics of corporate governance), and simply deriving from 
given differences in legal tradition, such as common law versus civil law. Law 
here is thus treated as an apolitical realm, an autonomous force that, as such, 
needs no further explanation (see, for a more elaborate discussion, Gourevitch’s 
contribution to this book).  

Although purportedly intended to explain the varied behaviour of fi rms and the 
varied performance of economies under different systems of corporate governance, 
much work in the economics discipline is (implicitly) also rather normative in 
orientation. Indeed it could be argued that the work of US fi nance professors in this 
respect has provided some of the initial key intellectual and discursive underpinnings 
of the ‘standard model’ (cf. Erturk et al. 2004: 684; Froud et al. 2000: 87–8). 
Around this initial work a strong normative consensus has been emerging since the 
1990s (see, for example, the contribution by Rebérioux to this book), although in 
our view this development is far from inevitable and certainly does not lead to an 
‘end of history’, as if any opposition has been neutralized for ever. Important here 
is the argument that politically some of the academic work in economics has been 
rather instrumental in fostering this consensus. Especially so-called agency theory 
(notwithstanding its elegance and value as an analytical theory) is based on the 
highly normative assumption that a fi rm is no more than a piece of property owned 
by its shareholders (Jensen and Meckling 1976; Fama and Jensen 1983b; Jensen 
1993; Shleifer and Vishny 1996) whose rational interest is to maximize the cash 
fl ow (i.e. ‘shareholder value’ (Rappaport 1986)) fl owing from those property titles. 
Any institutional arrangement that makes managers, as the agents of shareholders, 
behave in a way that does not maximize the interest of the principal, for instance 
by seeking to serve other interests, such as those of employees or the long-term 
survival of the fi rm, as well, is therefore considered a problem.  

As a solution to the problem of managers not maximizing shareholders’ returns, 
agency theory puts much emphasis on the external discipline imposed by liquid 
capital markets and above all an active market for corporate control. Although we 
do not dispute that, under these conditions, such control mechanisms as identifi ed 
by agency theorists do indeed shape and constrain the behaviour of managers, 
the problem with agency theory in our view is rather, as Van Apeldoorn and Horn 
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argue in their contribution to this book, that it tends to treat these mechanisms 
apolitically and ahistorically – that is, it tends to take them as given, or in their 
absence, takes their desirability as given rather than seeking to explain how and 
why they have come about. Indeed, it naturalizes that which in fact is highly 
political and historically contingent, namely a regime of corporate governance in 
which the fi rm, in effect a complex social institution, is treated as representing no 
more than a nexus of contracts establishing the absolute primacy of shareholders. 
Given this normative bias, agency theory also fails to account, as Aguilera and 
Jackson (2003: 448) point out, for the variety (across time and space) of corporate 
governance regimes, or the different institutional ways in which ‘agency problems’ 
are solved. In continental Europe, for example, traditionally, the dominance of 
large blockholders ensured, and to some extent still does, that owner control can 
be exercised much more directly (see Gourevitch’s contribution to this book). In 
sum, agency theory simply does not offer any explanation of (the given variety 
of) corporate governance regulation, or of how and why that regulation may be 
changing – rather it simply posits the superiority of one particular governance 
model.  

Social science research pertaining to corporate governance

Going beyond the normative concern of much of the law-and-economics 
literature (which may to some extent theoretically explain the effects of corporate 
governance regulation on corporate governance practice, but cannot explain 
the (political) origins of that regulation) there is a gradually developing second 
body of literature, partly originating in the law-and-economics tradition, but now 
expanding into political science, sociology and political economy, that adopts a 
more explanatory approach. As indicated, this body of literature is growing yet 
still modest in size, especially literature that explicitly takes corporate governance 
regulation as the explanandum.  

Much research within the political and social sciences thus far has stayed either 
at the descriptive level, or has taken corporate governance regulation mainly as 
the ‘independent variable’ – as in a number of micro-level, and partly quantitative, 
studies that seek to analyze corporate governance practices at the level of the 
fi rm (see, for example, the ground-breaking research that has been undertaken 
within the Max Planck Institute for the Study of Societies: Höpner 2001, 2003a; 
Höpner and Jackson 2001; Jackson 2001; Goyer 2002; Streeck 2001). Although 
we recognize that ultimately the practice of corporate governance is what counts, 
and hence acknowledge the signifi cance of such research, we also note that in this 
research the regulatory environment, as such, usually remains unexplained.  

With regard to the more descriptive analyses we may mention several studies 
that have contributed to, and built upon, what has come to be known as the 
‘Varieties of Capitalism’ (VoC) approach (Hall and Soskice 2001a). This literature 
has been very useful in developing a typology of (national) regimes of corporate 
governance but tends to take corporate governance regulation at best as an 
independent variable, not seeking to explore the politics that bring it into being. 
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The comparative politics of corporate governance regulation

Going beyond the limits of the above literature we now shift our focus to research 
seeking to explain the legal and regulatory framework as it shapes the practice of 
corporate governance. Although an obvious fi eld for political analysis, political 
science has in fact arrived late on the academic ‘corporate governance’ scene. 
Indeed, pioneering work on the politics of corporate governance regulation in fact 
came from within the law-and-economics tradition, in particular the infl uential 
work of legal scholar Mark Roe (1994, 2003, 2004; see also Gourevitch 2003). 
In Roe’s ‘politics school’ differences in extant national corporate governance 
regimes are explained in terms of their different ‘political roots’. The main 
explanatory variable here is what Roe terms ‘social democracy’, which he defi nes 
as the extent of government intervention in the economy to serve distributive 
goals and favour labour over capital ‘when they confl ict’ (Roe 2004: 254; 2003). 
He thus divides advanced capitalist states into ‘social democracies’ and nations 
where social democracy is absent, and argues that whereas in the former a ‘gap’ 
(in interests and outlook) between managers and shareholders has historically 
opened that subsequently has become diffi cult to close, in the latter (such as the 
US) such a gap did not arise to the same extent. Given this difference, social 
democratic regimes have seen the continuing concentration of ownership, with 
corporate governance dominated by blockholders who deem it often too risky 
to sell their stakes in a political (regulatory) context in which organized labour 
has considerable clout, for example through co-determination, and can thus 
potentially exercise more corporate control if ownership would be fragmented 
(hence given this incentive structure they choose to hold on to their large blocks). 
In contrast, in the absence of social-democratic political forces, ownership has 
become dispersed and equity markets have expanded (on this issue of ownership 
concentration see also the section below and the contribution by Gourevitch to 
this book). The causal mechanisms at play in this model are in part premised 
on a path-dependency argument similar also to that of the abovementioned VoC 
approach (see also Bebchuk and Roe 2004; Schmidt and Spindler 2004). 

Apart from the point that it might be somewhat problematic to classify whole 
countries as ‘social democratic’ and attribute solely to left-labour strength the 
growth of particular institutions and public policies that are often the result of 
complex historical class compromises and cross-class coalitions (cf. Gourevitch 
2003: 1846, 1859–61), work by John Cioffi  and Martin Höpner (Cioffi  2005; 
Höpner forthcoming, Cioffi  and Höpner 2006) also indicates that contrary to 
Roe’s model in, for instance, a country like Germany it has been social-democratic 
political forces that have always been ideologically opposed to a German model 
dominated by both managerialism and the role of large blockholders, and thus 
were more inclined to favour more market-oriented reforms, whereas Christian 
Democrats have been the staunchest supporters of this model and of its concomitant 
economic elites. In line with this, the Social Democrats while in opposition 
fervently supported, and later during the fi rst Schröder-government themselves 
introduced, several key market-liberal reforms of the traditionally non-liberal 
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German corporate governance regime (Höpner forthcoming; Cioffi  2005: 27–33). 
Whereas these recent publications by Cioffi  and Höpner are among the still rare 
examples of an empirical analysis aimed at explaining contemporary corporate 
governance regulation ‘reform’, Roe’s analysis, in contrast, is not concerned with 
accounting for such (recent) transformations of corporate governance regulation, 
but only seeks to provide (and test) a theoretical model explaining existing cross-
national diversity.  

Peter Gourevitch and James Shinn (2005), in a recent book that stands out 
as one of the few systematic empirical analyses of the politics of corporate 
governance regulation, take Roe’s political analysis several steps further. Whereas 
Roe restricts his political variables to a simple left-right dichotomy (where the left 
stands for labour strength) Gourevitch and Shinn offer a more complex interest 
group model in which different social groups compete and also form (sometimes 
cross-class) coalitions. In addition, they emphasize the role of political institutions 
in shaping coalition formation (Gourevitch  and Shinn 2005; see also Gourevitch 
2003). Backed up by a wealth of statistical data, Gourevitch and Shinn seek to 
explain how institutionally mediated interest group politics accounts for different 
outcomes in terms of corporate governance policies across 39 countries (see also 
Gourevitch’s contribution to this book). While the book by Gourevitch and Shinn 
in this way forms an important contribution to the body of literature, its limitation 
is that its focus is almost exclusively on the national level, comparing regulation 
and policies across national states, and, as such, is stronger in explaining historical 
diversity than in explaining contemporary change (even if it does pay attention 
there too), in particular given the multilevel character of current corporate 
governance regulation.  

Another important contribution derives from economic sociology (see for 
instance Fligstein 2001; Aguilera and Jackson 2003; for a more elaborate 
discussion see Gourevitch’s contribution to this book). Economic sociologists not 
only make the valuable point that all economic practices are always embedded 
within social relations and associated cultural frames (Fligstein 2001: 145), but 
also that markets are political constructs, indeed, outcomes of ‘state-building’ 
projects (Fligstein 2001; see also Roy 1997). They thus also draw our attention 
to how politics and public policies shape, for instance, corporate governance. 
Yet although making the point theoretically, much of the research in economic 
sociology (Fligstein’s otherwise insightful work (2001) on shifting ‘conceptions 
of control’ being a case in point) in fact fails to provide much systematic analysis, 
and empirical evidence, of the politics of corporate governance regulation as 
such (cf. Fligstgein 2001: 168). Furthermore the empirically most rich and most 
convincing work within this tradition tends to have a rather historical focus (for 
example, Roy 1997). With regard to present day capitalism, most analysts are, like 
Fligstein (2001: 236), mainly interested in explaining why ‘national organization 
of business persists’ and diverse ‘national capitalisms’ are preserved, precisely as 
an ‘overall effect’ of a ‘state-building process’ and associated path dependencies 
(even if his empirical analysis focuses almost exclusively on the US). In our view, 
this conclusion tends to miss the qualitative changes that are now actually taking 
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place, and which arguably become more apparent if one adopts a transnational 
perspective (whereas much economic sociology often remains committed to a 
methodological nationalism). Similarly, most economic sociological approaches 
also fail to account for how in fact the ‘state’ not only is responsible for creating 
and sustaining the differences but also, at different levels of governance (for 
instance at the supranational level of the EU as a multilevel polity), can actually 
be an important agent of radical regulatory change – albeit of course supported by 
powerful societal interests.  

Critical approaches

From a radical political economy perspective, several authors within critical 
business and management studies have provided interesting political analyses. 
These authors locate what they view as the corporate governance discourse of 
the 1990s (as it manifested itself especially within the US and the UK) within 
the context of a contemporary capitalism characterized by ‘fi nancialization’, as 
well as squarely within a political context by seeing it as refl ecting a broader 
governance narrative that is ‘part of a more general discursive attempt to combine 
neoliberalism with social responsibility’ (Erturk et al. 2004: 677). Although strong 
in highlighting important political aspects of changing corporate governance 
regulation within a specifi c (mainly British) context, this research does not so 
much seek to explain concrete regulatory change.5 

The process of fi nancialization, or the rise of ‘fi nance-led capitalism’, is also 
at the heart of the analyses of shifts in corporate governance as made by a number 
of regulation theorists (see in particular Aglietta and Rebérioux 2005; Aglietta 
2000; Boyer 2000b). As Aglietta and Rebérioux argue, regulatory change in 
the domain of fi nancial market law (in particular the liberalization of fi nancial 
markets accompanied by ‘[i]nstitutional reforms undertaken with the aim of 
favouring the tradability of securities and risks’ (Aglietta and Rebérioux 2005: 
3)) have radically changed the power relations within the fi rm (Aglietta and 
Rebérioux 2005: 1, and passim). While this is an important argument, to which 
we will return below in the context of discussing different ways of understanding 
the content of current changes in corporate governance regulation, research of 
this type tells us more about the implications of regulatory change than about its 
(political) origins.  

Beyond explaining cross-national diversity?

In sum, to the extent that the politics of corporate governance regulation is now 
being taken seriously within the academic literature, most studies, if not merely 
focused on just one or two countries, are better in explaining existing regulatory 
variety across national states than in seeking to analyze and explain changes in 
both form and content in corporate governance regulation taking place at different 
levels of governance. The cross-national comparative perspective that underlies 
many of these studies (especially Roe 2003; Gourevitch and Shinn 2005) in our 
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view, although very valuable, ought to be complemented with a perspective that 
transcends the different levels of analysis, and seeks to explain transformation of 
corporate governance regulation within and across multiple arenas. Hence this 
book also includes studies of the European, transatlantic and global arenas, and it 
examines how these arenas are interrelated, as well as linked to the national level, 
through transnational political processes.  

With respect to the question of transformation, there is some literature emerging 
in particular out of the aforementioned ‘convergence’ debate, that is, a convergence 
of models of capitalism in response to globalization. The limited research that has 
been undertaken here with regard to corporate governance regulation is either 
extremely sceptical towards the convergence thesis (for example, Vitols 2001; 
Bebchuk and Roe 2004), or seems to adopt that thesis rather uncritically (for 
example, O’Sullivan 2000a; Hansman and Kraakman 2001; Useem 2004; cf. 
Gordon and Roe 2004). In neither case, however, does the evidence appear to 
be conclusive. Moreover, this research too does not, explicitly, take into account 
levels of governance beyond that of the nation-state. In a theoretical paper on the 
‘cross-national diversity’ of corporate governance, Aguilera and Jackson (2003: 
461) suggest that given ‘multilevel interactions spanning from international to 
national and subnational policies, [and] most strikingly through the European 
Union’ (as well as transnational interactions of ‘stakeholders’, such as institutional 
investors) ‘[c]onvergence and path dependence (…) may be false theoretical 
alternatives in trying to understand simultaneous processes of continuity and 
change across national boundaries’. Yet, in terms of empirical research, both with 
regard to corporate governance practices and certainly with regard to its changing 
regulation, the research agenda implied here remains largely unfulfi lled.6 This 
book attempts to fi ll this void by presenting a collection that in its entirety (if not 
in each chapter separately) indeed deals with the transnational multilevel politics 
of changing corporate governance regulation. In order to lay the theoretical 
groundwork for this, the next section outlines the basic elements of a transnational 
political economy framework that enables us to pursue such a research agenda. 

Towards a transnational political economy of multilevel 
corporate governance regulation: Questions and approaches 

In contrast to the normative-prescriptive orientation, our aim (though recognizing 
the important normative dimension of the subject matter) is to explore the 
reasons for the current transformations of corporate governance regulation. 
In order to come to such a fuller understanding of what is driving the current 
transformation of corporate governance it is crucial also to analyze the politics 
of corporate governance regulation. Which political processes drive the current 
transformation of corporate governance at different levels of governance? Which 
political and socio-economic actors are involved? What are their interests, and 
how are power-relations between them confi gured? What can we say about the 
content of the changing regulation: in other words, what is the social purpose of 
these changes?  
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We argue that in order to capture the multilevel phenomenon of changing 
corporate governance regulation, we have to move beyond national case studies 
or cross-national comparisons and adopt instead an integrated transnational 
approach in which we examine how corporate governance regulation is changing 
across interacting arenas of governance.  

From this perspective, we formulate the following central question: 

What explains the transformation of corporate governance regulation at 
different levels, and through varying modes of governance? 

This central question gives rise to three sets of sub-questions:

What is the content of the changes taking place in corporate governance 
regulation in different arenas (global, EU, CEEC), and do these changes 
reveal convergence on a particular model or rather a continuing or increased 
institutional diversity? 
How, or through what modes of regulation, and at which levels of governance, 
do these changes take place? Are there signifi cant shifts in governance: from 
public to private and from the national to the European or global levels? 
Why is this so? What explains both the changing content of corporate 
governance regulation and the changing form through which it takes 
place? 

To develop answers for each of these questions, we can make use of a number 
of conceptual options that are available within the literature. Although these 
options are not able to provide us with ready-made solutions, they can still serve 
as building blocks for further conceptual development.  

A: Conceptualizing the content of regulatory change

An obvious option for any further research into the content of corporate 
governance regulation and the question of convergence versus diversity is 
to identify the most important groups of actors that are affected by this type 
of regulation. Here we can fi nd a number of dichotomies that structure the 
corporate governance debate. These are summarized in Table 1.3 below. It has 
to be stressed at the outset that this table only represents a number of common 
ideal-types, and is too much of a simplifi cation and too dichotomous to cover 
the whole scope of the theoretical debate, let alone to cover the complexities of 
empirical reality. Moreover, it should be stressed that different dichotomies do 
not necessarily overlap. For instance, what we identify below as owner control 
may be both control by (minority) shareholders (through the stock market), 
and control by blockholders, leading to rather opposing models of corporate 
governance. Nevertheless, the table may serve as a fi rst approximation of the 
different ways in which to understand the (changing) content of corporate 
governance regulation and associated practice. 

A

B

C
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The most well known of the dichotomies presented in the above table is the 
one of owner control versus managerial control. The locus classicus is here of 
course Berle and Means’s The Modern Corporation and Private Property (1991 
[1932]), which argued that in the wake of the corporate revolution in the US 
(and with the stock market developing as a ‘mechanism of liquidity’ (Berle 1991 
[1932]: xxxiiii)) share ownership was becoming more and more fragmented, and 
as a result control became separated from what remained of the legal owners and 
ended up in the hands of managers. The managerialist thesis (see Burnham 1975 
[1941]) subsequently became conventional wisdom for much of the twentieth 
century (cf. Scott 1997). 

In contemporary literature too, the degree to which ownership is concentrated, 
respectively fragmented, is still considered a key variable to distinguish different 
regimes of corporate governance. Thus, a standard dichotomy (see for instance 
the contribution by Gourevitch to this book) is that between regimes where 
ownership is generally dispersed and those where it is concentrated into the hands 
of so-called large blockholders (whether other corporations, banks, families, etc.). 
However, it is increasingly recognized that the latter situation is not the only one 
in which owners can exercise control, or at least infl uence the management of 
the fi rm. Indeed, what is nowadays often referred to as shareholder capitalism 
or the shareholder model (see below) on the one hand refers to a situation in 
which ownership is fragmented, but at the same time to one in which the interests 
of shareholders have become primary over those of other stakeholders. Indeed, 
the problem with the managerialist thesis has always been not only that outside 
the US (and the UK), ownership remained relatively concentrated, but also, and 
crucially, that it tended to ignore that under certain institutional conditions the 
diffusion of ownership can actually lead towards a different form of control, that 
is, control exercised collectively through the market (what Aglietta and Rebérioux 
2005: 81ff. call stock market control). Although shareholder control in this model 
is neither individual nor direct, it can nevertheless be very effective in disciplining 
management. Here then, the stock market is not only a mechanism for liquidity 
but also for external control, especially to the extent that the capital market evolves 
into a market for corporate control (see the contributions by Van Apeldoorn and 
Horn as well as Rebérioux to this book). 

Table 1.3 Alternative conceptualizations of the content of corporate governance 
regulation

Dominant actors Owner control Managerial control

Ownership Dispersed Concentrated/blockholders

Locus of control Outsider control Insider control

Role of workers Shareholder primacy Worker involvement

Variety of capitalism Shareholder/liberal/
Anglo-Saxon

Stakeholder/coordinated/
Rhenish

Regime of accumulation Finance-led Production-led
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A related dichotomy in the literature is that between ‘insider control’, where 
large blockholders exercise control through voice, versus ‘outsider control’ where 
control is exercised by shareholders through their power of exit (cf. Nooteboom 
1999; Hirschman 1970). Insider control remains a defi ning feature of many 
corporate governance regimes. Here, Wladimir Andreff, in his contribution to this 
book on the introduction of corporate governance in post-socialist economies, 
defi nes insider control as a situation in which the owner ‘exerts all the prerogatives 
of an owner/boss, that is as chief executive offi cer (usus), as residual claimant 
(usus fructus) and as possible vendor of his/her enterprise (abusus)’ (see Chapter 9, 
p. 162; see also Gourevitch’s contribution to this book).  

In fact, most observers claim that we are currently witnessing a shift towards 
shareholder primacy throughout the advanced capitalist world. Owners and 
management, however, are not the only forces of relevance to issues of corporate 
governance regulation. Although somewhat less prominent in the public and 
academic debate nowadays (but see Rebérioux 2002), workers tend to be involved as 
well, at least in some countries (think of co-determination in Austria or Germany). 
Thus, another dichotomy unfolds between the poles of workers’ involvement and 
shareholder primacy (cf. Gourevitch’s and Rebérioux’s contributions to this book). 
We could thus further specify our research question as to whether we can observe 
a current convergence of corporate governance regulations that favour shareholder 
(outsider) control, and, whether as a result we can perceive a general tendency 
towards an erosion of workers’ rights within corporate governance regulation.  

An alternative way to conceptualize current changes in corporate governance 
regulation is to put it into the context of broader models of capitalist production 
systems. Here, we can distinguish between conceptualizations that distinguish 
synchronic variations between countries (or regions) and those that rather favour 
a diachronic differentiation over time. The synchronic perspective is perhaps best 
represented by the VoC approach (Hall and Soskice 2001) introduced above. A key 
premise of this analytical approach is the notion of institutional complementarities 
between different spheres, for example that of industrial relations, which make 
up divergent production regimes (Hall and Soskice 2001: 17ff.). Corporate 
governance, or more narrowly corporate fi nance, that is, the relations between 
fi rms (management) and external providers of fi nance (Vitols 2001: 337), can 
be seen as one such institutional sphere, interacting with other spheres within 
national political economies. Viewing varieties of capitalism under this aspect, a 
common and useful distinction is that between the so-called ‘shareholder model’ 
belonging to the Anglo-Saxon capitalist economies premised on the sovereignty 
of shareholders exercising their power through the stock exchange (constituting a 
market for corporate control) on the one hand, and on the other hand the ‘stakeholder 
model’ prevalent in most continental European capitalist economies, in particular 
within the so-called ‘Rhenish’ countries, in which the fi rm and its management 
are more embedded in a network of interests (see, for example, Albert 1993; De 
Jong 1996; La Porta et al. 1998; Rhodes and Van Apeldoorn 1998; Dore et al. 
1999; Hall and Soskice 2001; Vitols 2001; Höpner 2003a; Aguilera and Jackson 
2003; Aglietta and Rebérioux 2005: Chapter 3 and 4).7 
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The varieties-of-capitalism perspective has so far hardly been applied outside 
Western Europe and the US. For conceptualizations of corporate governance 
regulation in (semi-)peripheral modes of capitalism, other models are being 
applied, such as externally dependent neoliberal capitalism. Sometimes the early 
work of Alain Lipietz is referred to as an example of an attempt to categorize 
socio-economic orders in semi- peripheral countries (for example, Holman 2004). 
Although properly speaking Lipietz can not be identifi ed as a VoC author, his work 
on the concept of peripheral Fordism to characterize the variety of dependent and 
externally oriented capitalism in such places as South America, East Asia and 
Southern Europe during the late 1970s and early 1980s (see Lipietz 1982, 1987) 
may indeed serve as a starting point for further discussion.8  

If we wish to adopt a diachronic perspective, much of the VoC literature is 
(given its 

a-historical focus) less helpful.9 To the extent that the question of the 
transformation of corporate governance regulation across the boundaries of 
different varieties is addressed, the causes of change (usually discussed in terms of 
a possible convergence on the Anglo-Saxon model) are often treated exogenously, 
for example, internationalization. Following on from the notion of institutional 
complementarities, the VoC approach furthermore stresses that a transformation 
in one area, such as corporate governance, will have destabilising effects on the 
whole system (cf. Höpner 2003a; Lane 2003; Whitley 1999). Yet, in general, 
most studies adopting a VoC approach tend to stress the continuing institutional 
diversity across national systems.  

We may fi nally identify a growing body of research that relates the current 
transformation of corporate governance regulation to the fi nancialization of 
contemporary capitalism. The distinction between what we here identify as 
fi nance-led capitalism and production-led capitalism draws upon four interrelated 
sets of literature and theoretical approaches: 

A literature dealing with what can be termed ‘household fi nancialization’ 
emphasizing the way the mass of the population is both economically and 
politically involved in and affected by the fi nancialization process (for 
example, Erturk et al. 2005a, 2005b; also Harmes 2001a, b); 
A literature drawing upon the French regulation school emphasizing, and 
criticizing, fi nance-led capitalism as an alternative to the Fordist growth 
regime (for example, Boyer 2000b; Aglietta and Rebérioux 2005; see also 
Jessop in this book); 
Research done within what has been called the Amsterdam International 
Political Economy Project (Van Apeldoorn 2004b) emphasizing the shift 
from a corporate-liberal ‘concept of control’ centred around a productive 
capital perspective to a neoliberal ‘concept of control’ centred around a 
money capital perspective; and
A literature drawing upon the World-System perspective identifying structural 
changes within the capitalist world economy associated with the rising 
dominance of fi nance (cf. Arrighi 1994; Arrighi and Silver 1999). </List> 

1

2

3

4
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Although fi nancialization constitutes a transnational process bound up with the 
restructuring of global capitalism, according to some, implying a shift away from 
a more ‘productionist’ paradigm of accumulation, this process manifests itself to 
varying degrees and in varying ways within different national capitalist regimes 
– being the most advanced in the US and in the UK, and still weaker, although 
growing, in continental Europe and elsewhere (Erturk et al. 2004; Aglietta and 
Rebérioux 2005).  

B: Conceptualizing the mode of regulatory change

If we turn to the mode of corporate governance regulation, two fundamental 
dichotomies that may help us to conceptualize current changes in corporate 
governance regulation are those between public and private as well as between 
national and global regulation. As with most other dichotomies, empirical 
developments more often than not fall between these poles. What, for example, 
is the character of the German Corporate Governance Code – developed by a 
private commission and backed by the federal government, not a law, but always 
under the threat of public regulation? Similarly, many regulations spill over the 
boundaries of distinct (national) jurisdictions, but still do not have universal global 
applicability. The most obvious example of this would be EU regulations, but the 
accounting standards as developed by the IASB too have a less than truly global 
character as of yet (see also Table 1.2 above).  

Based on these very broad dichotomies, some more nuanced differentiations 
are possible. In particular the study of public regulation provides us with 
several conceptual tools. For instance, we may distinguish between ‘regulatory 
harmonization’ and ‘regulatory competition’ as representing two different regul-
atory strategies within, in particular, the European arena of corporate governance 
regulation (see the contribution by Van Apeldoorn and Horn to this book). These 
different strategies represent two distinct modes of ‘Europeanization’ of the latter, 
the one through supranational law-making and the other through encouraging 
(within a regulatory framework that advances marketization) market actors to 
bring national standards more in line with each other. A similar conceptualization 
is the one between proactive and reactive regulation. The adoption of the US 
Sarbanes-Oxley Act 2002 in reaction to the Enron crisis and similar scandals may 
here serve as an example of the latter (see the contribution by Dewing and Russell 
to this book). A clear example of a pro-active role played by public authorities in 
devising a (new) regulatory framework for corporate governance can be seen in 
the attempts of the EU to promote the marketization of corporate control (see the 
contribution by Van Apeldoorn and Horn to this book).  

Finally, public regulations can also be classifi ed regarding their predominant 
source of initiation. Here, the distinction between market-driven and legislation-
driven regulation is particularly helpful for an analysis of corporate governance 
regulation in Eastern Europe. Here, contemporary developments in corporate 
governance regulation are particularly affected by the dialectic between rules-
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based regulation as imposed by the acquis communautaire governing the Single 
European Market and the impact of interests related to foreign direct investment 
(especially in the banking sector) on corporate governance regulation on the other 
hand (for further elaboration see the contribution by Vliegenthart and Overbeek 
to this book). 

Turning to private modes of corporate governance regulation, we have a 
more limited arsenal of conceptual tools available, refl ecting the early stage of 
the debate on private regulation within international affairs (with the literature 
being less than a decade old: for example, Cutler et al. 1999c; Hall and Biersteker 
2002a). One basic distinction concerns the difference between private norm 
development (as in the case of accounting standards) and private enforcement 
(as in the case of competition policy). While private actors substantially write the 
content of accounting standards within the IASB, they serve as watchdogs for the 
supervision of competition laws (for further elaboration see the contributions by 
Wigger as well as by Nölke and Perry to this book). 

C: Explaining changes in mode and content of corporate governance 
regulation

For answers to our third and most important question, namely the explanatory 
one, we cannot easily rely on established conceptualizations and approaches. As 
we concluded from our critical review of the literature, those studies seeking to 
explain corporate governance regulation are mostly focused on explaining existing 
(national) diversity and less apt in accounting for regulatory changes taking place 
in shifting modes (and at different levels) of governance. This book therefore 
approaches this question somewhat more inductively (we will return to the ‘why 
question’ in the conclusion). Yet, in seeking to deepen our understanding of why 
both the content and mode of corporate governance regulation are changing the 
different contributions of this book we depart from similar questions such as: 
Which political processes drive the current transformation of corporate governance 
at different levels of governance? Which political and socio-economic actors are 
involved? What are their interests, and how are relations of power between them 
confi gured? How are these different constituencies organising and mobilising 
themselves? Which political coalitions can we identify in the fi eld of corporate 
governance regulation? How and why do they succeed against counter-alliances? 
How do these processes interact with intervening variables such as (inter-)national 
structures and institutions? 

We focus on explanations that combine actors and structures, as well as domestic 
and international political and economic factors, i.e. contribute to a transnational 
political economy perspective. We assume that the current transformation of 
corporate governance regulation is above all driven by politics, which in turn is 
linked and being reconfi gured by structural changes in global capitalism, such as 
the globalization of securities and equities markets. In terms of actors we focus 
inter alia on the following social constituencies:
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Transnational capital market actors such as multinational banks, pension 
funds and other institutional investors;
Professional service fi rms such as the Big Four auditing companies or 
transnational law fi rms;
Public authorities on the national and/or the international level (national 
governments, European Commission, World Bank, OECD).

We focus in particular on the role of broad social constituencies that might be 
internally divided, such as managers or workers. Here the general argument about 
labour being opposed to current changes in the content of corporate governance 
regulation needs to be qualifi ed, since we might need to differentiate between 
different groups of workers, some whom may actually benefi t (at least fi nancially) 
from the industrial restructuring engendered by the re-orientation of fi rms to 
the maximization of shareholder value (for example, by boosting their pension 
fund assets), whereas others may either lose their job or accept that they have to 
work longer hours for less pay. Managers may also not necessarily be the losers 
of a process that purposively intends to increase owner control. Indeed, what 
managers may lose in autonomous control over the production process they may 
very well win in income (for instance through stock options packages), prestige 
and international career mobility (that is at least as long as they manage to push 
the market value of their fi rm upwards).  

Corporate governance regulation in diverse arenas: The 
structure of the book

The regulation of corporate governance increasingly takes place at different 
but interacting levels: at the global level through bodies like the IASB, at the 
European level – where, in addition to the process of fi nancial market integration, 
attempts are undertaken to create a regulatory framework for a more market-driven 
corporate governance, and at the national level, where we still fi nd much country-
specifi c regulation, albeit challenged by the governance efforts at these other 
levels. In other words, the changing nature of corporate governance regulation 
is by defi nition a transnational and multilevel phenomenon and therefore in our 
view also requires a transnational approach that recognizes how the different 
levels, regions and (public/private) forms of governance are interrelated. 

The book is divided into fi ve parts. Part I addresses (both theoretically 
and empirically) a number of general questions and themes common to the 
transformation of corporate governance regulation across different arenas, and 
which as such are central to this book. The subsequent three parts of the book 
then each examine in more detail some of the changes in corporate governance 
regulation in the three interrelated arenas of governance that we identifi ed 
before. Part II offers an analysis of regulatory changes taking place within the 
supranational and transnational European arena. Although not necessarily 
entirely supplanting national regimes, supranational governance in the EU, it will 
be argued, is increasingly transforming the regulatory framework of European 

•

•

•
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corporate governance regimes. The EU, furthermore, does not operate in a vacuum 
but in a transatlantic and global context where it has to negotiate its choices with 
both state (mainly the US) and non-state actors. This global arena is examined in 
Part III, in particular by examining the role of private authority in setting standards 
(such as accounting standards) for business. Part IV focuses on those countries 
where the infl uence of the EU and other international institutions on the changes 
in corporate governance regulation is perhaps most clearly felt, namely the CEEC. 
Part V seeks to synthesize the major arguments of the individual contributions to 
this book in a concluding chapter. 

First, in spite of these evolving multilevel governance structures, the nation-
state still retains its role as an important location for the contestation about the 
design of corporate governance regulation. Peter Gourevitch’s contribution 
paints a comprehensive picture of the domestic politics of corporate governance 
(regulation). He demonstrates that these politics may best be understood as the 
outcome of different coalitional line-ups between owners, managers and workers. 
These different confi gurations of political forces according to Gourevitch largely 
explain the observed divergence of corporate governance regulations in different 
(groups of) countries. Bob Jessop too rejects a simple convergence thesis and 
instead observes a ‘complex, path-dependent, materially-conditioned, and 
politically contested pattern of convergence-divergence’. However, he puts more 
emphasis on the structural forces at work in the process of globalization that 
explains for him the ecological dominance of neoliberal forms of regulation. In this 
way these contributions provide a challenging reformulation of the problématique 
of convergence versus divergence to which we will return in the concluding 
chapter. Inasmuch as convergence is argued to take place, the literature generally 
assumes that this would be on the Anglo-Saxon model of shareholder primacy. 
The contribution by Antoine Rebérioux provides a penetrating theoretical critique 
of this model as based on an analysis of Enron and similar scandals and of the 
regulatory responses to them. Rebérioux argues that the roots of these fi nancial 
scandals actually lie in the Anglo-Saxon shareholder model as premised on 
external control. Paradoxically, Rebérioux claims, this model, while privileging 
shareholders in theory, has empowered managers in practice. Rather than trying to 
strengthen external control mechanisms, as the new regulations seek to do, a more 
appropriate response would be to come to a re-appreciation of the (continental) 
European insider model. 

Second, the development of a European regulatory framework for corporate 
governance becomes more and more salient. The contribution by Bastiaan van 
Apeldoorn and Laura Horn argues that analysing regulatory initiatives taken 
by the EU, and comparing this to earlier efforts (in the 1970s) pertaining to the 
creation of European-level company law, a fundamental change can be observed 
in the social purpose of European corporate governance regulation. This change 
can best be described in terms of the emergence of a European project that seeks 
to advance the marketization of corporate control. This shift in social purpose 
is seen as concomitant to a shift from a regulatory approach aimed at the 
harmonization of company law in order to prevent regulatory competition, to a 
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regulatory framework advancing a market-oriented corporate governance regime 
in part through promoting market-based forms of regulation, that is, making 
use of regulatory competition as brought on by market forces. The contribution 
by Angela Wigger demonstrates how recent reforms in the European regime 
of competition control (which has a strong affi nity with corporate governance 
regulation in a more narrow sense) also indicate a growing marketization, both in 
the substance of regulation and in its governance. With regard to the substance, 
the EU competition authorities increasingly rely on microeconomic analysis as 
premised on the Chicago School type of free-market economics, whereas with 
respect to the mode of governance, formal (ex ante) public control has given 
way to private enforcement with regard to anti-competitive conduct. Wigger 
concludes that as anti-trust enforcement increasingly comes to depend on market 
mechanisms, a process of regulatory convergence on the Anglo-Saxon model and 
away from the Rhenish co-ordinated type of capitalism is indeed taking place.  

Third, the regulation of corporate governance is not only limited to national 
laws or EU regulations, but also comprises of private regulations. The most well-
known case of private regulation are accounting standards as devised by the 
IASB. Accounting standards are a crucial ingredient of corporate governance 
regulation, since they provide critical information for shareholders. While 
accounting standards traditionally were regulated at the national level, the IASB 
is increasingly able to muster global support for its standards. So far, the US 
has been a major exception to this rule, but as the contribution by Ian Dewing 
and Peter Russell shows, there are increasing tendencies towards a convergence 
between IASB and US standards. This convergence might further empower the 
private authority of the IASB and of the Big Four auditing companies that are 
its most important collaborators. The rising prominence of co-ordination service 
fi rms within corporate governance regulation is not restricted to the Big Four and 
accounting. The contribution by Andreas Nölke and James Perry demonstrates 
considerable parallels between auditing companies and the activities of rating 
agencies. Both types of co-ordination service fi rms derive their role as standard-
setters for transparency regulations, which are a major precondition for the 
external control of corporations (by debtors and investors) from similar features, 
such as a high degree of market concentration and a premium on very specifi c 
technical expertise. Finally, both types of co-ordination service fi rms contribute 
to the ongoing erosion of the Rhenish variety of capitalism, strongly supported by 
their incorporation into EU legislation. 

Fourth, the infl uence of the EU and other international institutions is most 
clearly felt in CEEC: these countries are exposed to multiple (and partially 
confl icting) demands as they are developing their corporate governance structures. 
The contributions to this section highlight specifi c aspects of this ecological 
dominance of EU and other external regulation, each posing the question whether 
there exists such a thing as a Central European model of corporate governance. 
Wladimir Andreff makes a detailed comparative study of the introduction of the 
capitalist market economy in the post-socialist states and concludes that due to 
the accession process of the EU a gulf has opened up between those post-socialist 
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states that have entered, or are near entering, the Single European Market, and those 
(primarily the countries of the Commonwealth of Independent States) that have, 
and will, not. Arjan Vliegenthart and Henk Overbeek, fi nally, taking as a point of 
departure the externally dependent nature of Central and Eastern Europe’s recent 
economic development, distinguish three phases in the introduction of capitalist 
corporate governance in the region. They conclude that it is not the dependence 
on foreign capital per se, but in particular the domination of the banking sector by 
foreign (mostly West European) capital (which occurred in a particular phase of 
the crisis of the global capitalist economy) that gives the Central European model 
its distinctiveness.

Notes

 1 For instance, in Germany, the then chairman of the Social Democratic Party (SPD), 
Franz Müntefering introduced the notion of ‘locusts’ (‘Heuschrecken’) to describe 
the growing role of (Anglo-Saxon) private equity investors (fi rst in a public speech 
on programmatic renewal of the party on 22 November 2004, but becoming famous 
through his interview with the weekly ‘Bild am Sonntag’, 17 April 2005). The same 
metaphor was later also used, referring to both private equity funds and hedge funds, 
by the Dutch minister of economics, Joop Wijn (NRC Handelsblad, 21 August, 
2006). Although these examples underline the potential controversial nature of some 
of the changes in corporate governance currently taking place, this is not to imply 
that for instance policy-makers thus far have done much to slow-down some of these 
developments. On the contrary, as several chapters in this book will show, these 
developments have been critically enabled by regulatory changes set in motion at 
different levels of policy-making.

 2  When referring to ‘governance’, rather than ‘corporate governance’ we obviously refer 
to the political science usage of the term, which comes close to how we will defi ne 
regulation below, although emphasizing that one may govern without government 
(but also, through for example, private actors, see, for example, Hall and Biersteker 
2002a).  Whereas corporate governance refers to governance of the fi rm by relevant 
stakeholders within the fi rm, governance as a generic term refers to processes of 
collective choice taken beyond and above the (micro-level of the) fi rm. As such we 
might also speak of ‘the governance of corporate governance’. But as this sounds 
confusing we prefer the phrase ‘the regulation of corporate governance’ (see also the 
next section). In discussing shifts in corporate governance regulation we do, however, 
draw upon the political science literature on governance, distinguishing between 
different levels and arenas of governance.

 3  This defi nition is much broader, more ‘sociological’ (see Jackson 2001), than the 
conventional defi nition of the neoclassical agency theory (see also below), which 
focuses solely on the relation between the so-called principal (shareholders) and the 
so-called agent (management), and moreover assumes that the former, regardless 
of institutional arrangements and prevailing confi gurations of power, always has 
only one interest, which is, ‘to get the managers to give them back their money’ 
(Shleifer and Vishny 1996: 4). As we shall emphasize later on, ‘capital’, however, 
is not a homogenous category, but different types of owners may in fact have 
different identities and interests. Moreover, even if we also focus on the shareholder-
management relationship, we refrain from treating labour acting as a direct stakeholder 
capable of exercising real control (for example, through the supervisory board) as an 
anomaly the way neoclassical agency theory does (by simply excluding it from its 
normatively-biased models). Our defi nition also deviates from some of the critical 
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political economy literature on ‘fi nancialization’, which tends to analyze corporate 
governance above all as a ‘narrative’, that is, a discursive practice situated moreover 
in a specifi cally Anglo-Saxon politico-economic context of the 1990s stock market 
boom (Erturk et al. 2004). In contrast, we treat corporate governance primarily as a set 
of objective social relations (even if this may have important discursive dimensions) 
concomitant to the very existence of the modern corporation itself, and existing in 
different varieties across time and space. 

 4  Hansmann and Kraakman do raise the cui bono (in whose interest) question with respect 
to this triumph of the so-called standard model. Their answer is straightforwardly that 
of course ‘corporate enterprise should be organized and operated to serve the interests 
of society as a whole’, but that these general interests happen to coincide with the 
interests of shareholders, i.e. that managers work to maximize shareholders’ wealth 
– ‘logic and experience’ showing (although no empirical substantiation whatsoever is 
given here) that this is the best way to promote ‘aggregate social welfare’ (Hansmann 
and Kraakman 2004: 42–3). 

 5  This applies even more to some other work of the same group of researchers. Froud 
et al. (2000) for instance offer a critical analysis of the role played consultants as 
‘key intermediaries’ in transforming corporate governance practices, in particular by 
the selling of ‘shareholder value’ as a consultancy product. Although this highlights 
an important dimension (including its commodifying aspects) of the politics of 
changing corporate governance practices, it does not examine the politics of corporate 
governance regulation, upon which this book focuses. 

 6  There are of course some studies focusing on the regulation of corporate governance 
beyond the national level, in particular focusing on the EU. Here we may mention, 
for instance, Story and Walter 1997, Rhodes and Van Apeldoorn 1998, Lannoo 1999, 
Rebérioux 2002, Callaghan and Höpner 2005, and Perry and Nölke 2005, and 2006. 
Of these studies, only the most recent, which also have a more specifi c empirical focus, 
offer an empirically informed explanation of (the politics of) changing transnational 
corporate governance regulation.

 7  Hall and Soskice (2001a) use the conceptual dichotomy of Liberal Market Economies 
(LMEs) and Co-ordinated Market Economies (CMEs) which arguably covers a 
wider geographical scope than is suggested by the opposition of Anglo-Saxon versus 
Rhenish capitalism. Nevertheless in several chapters of this book (for example,. by 
Wigger as well as Nölke and Perry) the latter dichotomy is preferred since the changes 
they observe in particular apply to the ‘Rhenish variety’ of the co-ordinated market 
economies. To this we may add that we realize that for other purposes, whatever the 
terminology, this dichotomous classifi cation may not be adequate (see also Aguilera 
and Jackson 2003). For instance, it gives us only a limited understanding of the more 
detailed variety within (Western) Continental Europe (Rhodes and Van Apeldoorn 
1998) while its applicability to the new market economies of Eastern Central Europe 
is also questionable (for this, see the contribution by Vliegenthart and Overbeek to this 
book).

 8  Over the last few years a number of contributions have appeared that have tried 
to relate the VoC concepts to the CEEC; see, for example, Cernat (2006), Lane and 
Myant (2006), Nölke and Vliegenthart (2006). 

 9  An important exception here is formed by Streeck and Yamamura 2002 whose edited 
book explicitly seeks to explain the origins of different models. More recently, others 
have also criticized the VoC approach for being too static and unable to account for 
change and innovation, while at the same time holding on to its central notion of 
(national) capitalist diversity, see especially Crouch 2005, see also Morgan et al. 
2005).



Part I

Themes and approaches





2 Explaining corporate 
governance systems

Alternative approaches

Peter Gourevitch

Why do corporate governance systems vary around the world? Awareness of this 
variance is relatively recent, despite a rich literature on comparative capitalism 
(Schonfeld 1965), and with it has come a vigorous debate about explanation. 
This chapter explores how several research traditions deal with explanation of 
divergence among corporate governance models. We can identify three very broad 
research strands of vigorous debate, one focusing on politics, another on law, and 
a third on sociology. 

Overlaying all three is an argument about levels: do patterns follow largely 
national variables, or international ones? Certainly we see substantial linkage 
across national boundaries: ‘fl ows’ of money, goods, people and technology/
ideas cut across boundaries; ‘structures’ link governments into supranational 
institutions; transnational processes link people into a kind of global civil 
society. All of this certainly places nations into an international framework 
into which national processes must fi t and which infl uence national structures 
substantially (Gourevitch 1978). The processes can fruitfully be analyzed from 
this perspective exploring the autonomous contribution of each level of decision 
making (local, national, and supranational) and each strategic actor (business, 
labour, multinationals, investors, politicians, non-government organizations 
(NGOs), interest groups), as does Jessop in this book. At the same time, 
there is value in sustaining a national perspective. Key regulations continue 
to be nationally determined: laws and their enforcement rely on countries; 
international agreements are generally delegations by countries – for example, 
the EU is still debating a take-over law, where national differences are of great 
importance (Callaghan 2005, 2006; see also the contribution by Van Apeldoorn 
and Horn to this book). The globalization processes are thus refracted through 
national prisms which continue to deserve attention. 

Corporate governance patterns: what is to be explained?

The dominant way of characterizing and measuring the dependent variable of 
corporate governance patterns is shareholder concentration (blockholding) 
versus shareholder diffusion, although an earlier tradition measured bank debt 
versus equity. These are crude proxies for the dichotomy between ‘stakeholder 
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‘ and ‘shareholder’ models (Albert 1993; Dore 2002). In the latter, the claims 
of shareholders have primacy over suppliers, workers, local communities and 
‘society’ writ large; in the former, shareholders are but one claimant in the 
community of interest, participating with the others in the distribution of benefi ts 
and decisions about the fi rm. Blockholding (concentration of ownership) overlaps 
with the concept ‘stakeholding’ although in principle one could have blockholding 
without stakeholding. 

Measurements of diffusion/blockholding show considerable variance around 
the world. The US and UK rank at the highly diffuse end, Chile at the other end, 
with a great range of variance in between. 

Table 2.1 Ownership concentration

Concentration Country Concentration Country

4.1 Japan 49.0 Venezuela

5.0 China 51.5 Belgium

15.0 United States 51.9 Thailand

20.0 Netherlands 52.0 South Africa

23.6 United Kingdom 52.8 Austria

24.6 Ireland 55.0 Israel

27.0 New Zealand 55.8 Spain

27.5 Australia 58.0 Turkey

27.5 Canada 59.6 Italy

31.8 South Korea 60.3 Portugal

37.5 Denmark 63.0 Brazil

38.6 Norway 64.6 Germany

42.6 Malaysia 64.8 France

43.0 India 66.0 Mexico

44.8 Singapore 67.3 Indonesia

45.5 Taiwan 71.5 Hong Kong

46.4 Philippines 72.5 Argentina

46.9 Sweden 75.0 Greece

48.1 Switzerland 90.0 Chile

48.8 Finland

Note: This is drawn from Table 2.1 in Gourevitch and Shinn (2005) where the sources and the data 
set are explained. The numbers measure the percentage of fi rm shares owned by the given number of 
block holders, so that the larger the number, the more shares are owned by that number.
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What explains that variance? 

We can identify three answers to this question: political processes; law and 
economics; and economic sociology. The three contest each other as alternative 
explanations, but also overlap in some ways, differ internally, and attract people 
who cross the boundary lines. But it is perhaps more useful here to emphasize the 
distinctions rather than the overlap – each ‘strand’ of work has its own ‘centre of 
gravity’ of concerns and preoccupations. 

The primacy of politics

Pride of place is given here to the politics approach. The politics tradition explains 
corporate governance by the rules and regulations which are generated by political 
processes in each country. Corporate governance patterns refl ect incentives on 
whether to accept (reject) a minority shareholder position in a fi rm. The incentives 
are shaped by laws, regulations and enforcement, and these in turn are shaped by 
politics. The relevant laws include the formal rules on corporate and securities law 
(Minority Shareholder Protections or MSP) but also a set of interacting policies 
(labour market, price and wage setting, education and training, trade unions, anti-
trust, economic openness) which shape the fi rm. Divergence among countries 
refl ects divergence in political processes – the politics which sustains one form of 
‘patterned capitalism’ rather than another (the neoliberalism of Thatcher–Reagan 
or the co-ordinated economies of Germany and Japan (Boyer 2001; Hall and 
Soskice 2001)). Politics is in turn a product of political parties, elections, interest 
groups, ideologies, class, and political institutions (Rajan and Zingales 2003a; 
Roe 2003; Gourevitch and Shinn 2005). 

Law and economics 

The law and economics school stresses the autonomous role of law and regulation, 
apart from political processes (La Porta et al. 1997, 1998, 1999, 2000). It focuses 
the arena of law more narrowly to those that deal explicitly with organization of 
the fi rm, securities regulation, and fi nance to argue that where MSP is provided 
by law, we fi nd diffusion. To explain high quality MSP, the dominant tradition in 
law and economics looks to ‘legal family’ – common versus civil law – where 
common law is more favourable to shareholder diffusion. 

Economic sociology

The third approach embeds the fi rm in a system of social roles: norms, practices, 
institutions, relationships that defi ne the possible and the permitted. The social 
practices that shape the fi rm are national in character, having substantial local 
variance, and not universal. Variance across countries expresses differences in 
their ‘national scripts’ on how fi rms should be run (Dobbin 2004). 
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Let us examine these different approaches in greater detail. We begin by 
examining the key intermediate variable: MSP. Most directly, the three schools 
disagree on how to explain this variable. Indirectly they disagree as well on its 
‘suffi ciency’ as an explanation, and on which other processes infl uence corporate 
governance outcomes besides MSP. Both the politics and the law and economics 
schools start with a rationalist framework, which sees corporate governance 
systems responding to a set of economic incentives that deal with the problem 
of managerial agency costs. The relevant players in the fi rm (managers, owners, 
investors, and workers) are pursuing a strategy of optimizing their utility function 
for control of the fi rm’s cash fl ow. Institutions, rules and ‘private bonding’ 
arrangements shape those incentives. According to the logic of this approach, then, 
variation in corporate governance outcomes refl ects some variance in incentives 
across countries. 

But which incentives? In recent years, attention has focused on MSP, an 
expanded version of ‘quality of corporate law’ (QCL). Investors seek protection 
from moral hazard: the ability of managers to take advantage of owners, and the 
ability of insiders to exploit minority shareholders. The essence of the governance 
problem lies in the incomplete contacts between owners and managers (Shleifer 
and Vishny 1997). Without protections for minority shareholders, investment will 
be low and shareholding will be concentrated in blocks. Where MSP is strong, 
fi nancial markets are deeper, investment is higher, and shareholding is more 
diffuse.  

If MSP is strong, shareholder diffusion occurs; if MSP is weak, blockholding 
prevails. In the ‘law matters’ school, strong MSP leads to deeper fi nancial markets. 
What explains the provision of MSP? Political processes (elections, parties, 
interest groups, political institutions) argues the politics school. Legal family, 
according to the dominant view in law and economics. National traditions and 
‘cultural scripts’, according to the economic sociology group. 

A second level of disagreement among the schools concerns the suffi ciency of 
MSP as an explanation. Other incentives besides the formal corporate governance 
ones infl uence investors and the other players: labour market relationships, 
economic competition (Roe 2003), education and skill development, all 
impact the economic system. These variables have a bearing on the choice 
among corporate governance systems, argues the French regulation school (for 
example, Boyer 2001), and the Varieties of Capitalism authors (Hall and Soskice 
2001; Roe 2003) for example, note that diffusion is strongest in countries with 
vigorous product market competition (thus low trade barriers and strong anti 
trust), weak labour market protection, high income inequality and weak trade 
unions. Competition drives down the ‘surplus’ fi rms have and makes them 
vulnerable to agency problems. Labour strength creates a power block in the 
fi rm that induces owners to retain share blocks, so that they can bargain more 
effectively. These ideas rest on the logic of ‘institutional complementarities’, 
whereby one set of structures reinforces another (Milgrom and Roberts 1990), 
so that economies cluster around one pole or another (Scharpf and Schmidt 
2000a; Schmidt 2002). 
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Table 2.2 Minority shareholder protections index

Country Information Oversight Control Incentive Total MSP

US 86 100 100 100 97 US
Singapore 89 71 80 97 84 SIN
Canada 83 71 100 78 83 CAN
UK 81 60 100 53 74 UK 
Australia 75 71 80 59 71 AUS
Hong Kong 85 14 100 81 70 HK
Ireland 69 71 80 59 70 IRE
Malaysia 84 36 80 69 67 MAL
South Africa 73 43 100 41 64 SAF
Chile 35 14 100 66 54 CHIL
France 64 37 60 47 52 FRA
New Zealand 56 71 80 0 52 NZ
Argentina 48 0 80 72 50 ARG
Spain 57 14 80 50 50 SPN
Israel 74 29 60 31 48 ISR
Norway 66 29 80 16 48 NOR
Sweden 67 36 60 22 46 SWD
Finland 60 36 60 16 43 FIN
Venezuela 49 14 20 81 41 VEN
India 50 7 100 0 39 IND 
Switzerland 59 36 40 16 38 SWT
Japan 66 0 80 0 37 JPN
South Korea 65 21 40 22 37 SK
Denmark 44 43 40 16 36 DEN
Netherlands 57 0 40 47 36 NED
Philippines 74 7 60 0 35 PHL
Taiwan 74 7 60 0 35 TAI
Belgium 43 32 0 59 34 BEL
Germany 44 29 20 41 33 GER
Thailand 78 7 40 6 33 THA
Brazil 27 0 60 41 32 BRZ
Austria 40 36 40 6 30 AUT
Greece 53 14 40 0 27 GRC
Mexico 59 14 20 9 26 MEX
Portugal 43 0 60 0 26 POR
Italy 69 7 20 0 24 ITAL
Turkey 51 0 40 0 23 TURK
Indonesia 45 0 40 0 21 INDO
China 25 0 20 0 11 CHIN

Note: This is Table 3.1 of Gourevitch and Shinn (2005) where the sources are explained. Each column 
averages measures from different data sources of each element of corporate governance. These 
measures include:  information (disclosure and audit), oversight (board independence), control rules 
(voting processes), and managerial incentives (executive pay). The higher the level of MSP, the more 
supervision of managers, the more reassured are investors.
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A theory of corporate governance must therefore explain two closely connected 
policies: the supply of High (or Low) MSP and the degrees of co-ordination in 
market economies (LME versus CME). The various schools examined here offer 
differing interpretations of those policy patterns. 

Political explanations

The political explanation looks at the interaction of social preferences with 
institutions, as modelled in this diagram. 

Policies are made by the politicians. In democracies, these refl ect the preferences 
of interest groups, voters, and political parties, as refracted by the mechanisms of 
aggregation (political institutions). Following the work of the much of the fi nance 
literature, we can stylize preferences by grouping the members of the fi rm into 
owners, managers and workers (Zingales 2000). From the logic of their position 
in the fi rm, they have preferences about corporate governance. The political 
question is how they translate those preferences into public policy. 

We begin with the actors within the fi rm identifi ed by fi nance theory (owners, 
managers, and workers) and the preferences for corporate governance practices 
of each group. The three actors contend with each other over the resources of the 
fi rm each with a varying set of claims against the fi rm’s revenue and profi t stream. 
Each set of actors has a range of preferences that set up a range of trade-offs, thus 
of possible alignments with the other players. 

Workers seek good wages, job stability in the face of lay-offs, even at the 
expense of profi tability; and protection of their pension claims on the fi rm. 
They are in confl ict with managers and owners over wages and with managers 
over agency costs that benefi t only them. They may be relatively indifferent 
to expropriation costs that help one set of shareholders at the expense of other 
shareholders (but they will oppose them) unless self-dealing by a blockholder 

Policies

Capitalist economic
policies

Minority shareholder
protections,
degrees of 

coordination

Shareholder
diffusion

or 
blockholding

Outcomes

Preferences
(owners, managers,

workers)

Institutions
(majoritarian,
consensus)

Politics

Figure 2.1 Causal schema (Source: Gourevitch and Shinn 2005: Table 2.1)
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threatens the fi nancial viability of the fi rm thus jobs and its ability to cover its 
pension claims. 

Managers seek income, job security, and managerial autonomy. They will want 
high payments of various kinds, from salary to options, and the greatest autonomy 
in directing the resources of the fi rm – which also gives them the greatest leeway 
to shirk. They dislike expropriation costs at the expense of the fi rm, for reasons 
similar to those of workers. Thus they have common interests with workers 
against some kinds of owner action, and common interests with owners against 
worker claims. 

Owners prefer to minimize all the forms of agency costs paid to managers 
and workers, fearing that each of these is able to divert resources from profi ts, 
requiring the fi rm to pay above market prices to these groups. Owners may be 
concentrated or diffused. Concentrated owners incur a portfolio risk of exposure 
to a single fi rm, compared to diffuse owners who can spread out the risk of 
their equity investment over a variety of fi rms and assets. On the other hand, 
blockholders can help themselves to a variety of expropriation costs at the expense 
of minority shareholders. Diffuse owners do not share in expropriation costs; they 
focus on getting the best risk-adjusted rate of return on their investment, and a 
diversifi ed equity portfolio. Some subset of owners may have common interests 
with workers against the expropriation claims of blockholders, while in other 
situations, blockholders may make common cause with managers and workers 
(Becht, Bolton et al. 2003/revised 2005). 

We see three possible alignments. Each group can make a bargain with another. 
This requires resolution of the internal struggle within each – which cleavage 
principle dominates? Or more accurately, each group can divide, one faction going 
in one direction, another faction the other. This helps us understand ‘coalitional 
potential’, the possible alliances combinations of the intra fi rm players as they 
move outside to politics. Which one coalesces in a given country, and which side 
wins, cannot be understood only by knowing the preferences. In order to translate 
these preferences into real coalitions, however, we must understand the forces at 
work that decide which coalitions will coalesce. Here we explore three coalitional 
patterns: class confl ict, sectoral confl ict and transparency alignment. 

Class confl ict, left versus right. Mark Roe (Roe 1994, 2003) developed one of 
the fi rst overtly political interpretations of corporate governance in looking at a 
classic line of reasoning in political economy – left versus right, or the partisan 
manifestation of class confl ict. Patterns of policy are produced by the balance of 
power between left and right. Where the left is strong, we get policies that support 
blockholding and the ancillary package of labour employment protections and 
income equality. Where the right is strong we get policies that support shareholder 
diffusion, weak employment protection and income inequality. Roe argues this 
effect on corporate governance is independent of the degree of MSP: that is, 
even where shareholder protection is relatively strong, as in Scandinavia, we fi nd 
blockholding because strong labour inhibits diffusion. 

Sectoral confl ict: labour (manager) blockholder bargains. Another way of 
interpreting the political cleavages looks at cross class alliances and confl icts. 
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Roe’s statistics contrast left governments versus right governments; his carefully 
done country case studies suggest a somewhat different pattern: countries differ 
on the extent to which bargains are struck across the class divide. The CME/
blockholder/stakeholder outcome refl ects arrangements made among certain 
subsets of managers, workers and some kinds of owners to preserve a system in 
which they share power and benefi ts: the fi rm is protected, and all those who work 
and invest in it are able to retain their jobs, be this the workers or the managers, 
while the owners are sheltered from hostile takeovers and instability. This 
contrasts with the diffuse shareholder model where the fl uidity of asset mobility 
is protected; the rights of the external shareholder to the cash fl ow of the fi rm, 
to reduce ‘the agency costs of cash fl ow’ (the fi rm retaining its earnings) and to 
exit. Policy outcomes refl ect in this way cross class bargains (Gourevitch 1986; 
Rogowski 1989; Hiscox 2002). Pagano and Volpin (Pagano and Volpin 2001, 
2005) model a bargain in favour of blockholding as an accommodation among 
managers, workers and inside owners against a regime of external capital holders. 
What Roe labels as Social Democracy are often bargains of this kind involving 
labour with management and capital: Christian Democracy in Germany and Italy 
look like this. So do the coalitional foundations of the bargains in Scandinavia 
which involve farmers and workers in ‘red–green’ alliances (Swenson 1989, 
2002). 

Transparency coalitions. The class and sector alignments are quite familiar to 
students of political economy, as they appear in the literature on trade disputes 
(tariffs), social policy and other issue areas. Less familiar is a third coalitional 
alignment: the link of labour to minority shareholders against managers and insider 
capital. Labour pushes for transparency (via minority shareholder protections) as 
a way of monitoring managers (Höpner 2003a) and to defend pension investments 
(Cioffi  and Höpner 2006; Gourevitch and Shinn 2005). Examples can be found 
in Germany: the Social Democrats and Free Democrats aligned to push through 
various reforms facing opposition from the Christian Democrats, the defenders 
of the Rhenish model of CMEs. In the US and the UK, we fi nd labour related 
pension funds (CalPERS, Hermes and TIAA/CREF) as leaders in the effort to 
push for strong shareholder protections in the regulatory process, and which 
challenge managers in the boardrooms. 

Political institutions. We have identifi ed the alternative coalitional line-
ups that support one or another regulatory policy posture leading to alternative 
governance outcomes. What explains the triumph of one coalition over another? 
Political resources and leadership to be sure – Tiberghein (Tiberghein 2002, 
2003, 2006) is developing a political leadership model using cases studies of 
France, Japan and Korea, Culpepper et al. stress the choice specifi c actors faced 
with ambiguous incentives (Culpepper et al. 2006). Resources and leadership 
matter, but are hard to operationalize across a larger number of countries. What 
can be measured more readily are political institutions: structures infl uence the 
aggregation of preferences (they increase or decrease the chances of one or 
another coalition winning. Gourevitch and Hawes (Gourevitch and Hawes 2002) 
and Pagano and Volpin (Pagano and Volpin 2005) examine electoral systems) 
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proportional representation favours blockholding, single member fi rst-past-the-
post favours diffusion models. Following such writers as Lijphart (Lijphart 1999), 
Beck et al. (Beck et al. 2001) and Shugart and Carey (Shugart and Carey 1992), 
Gourevitch and Shinn (2005) incorporate electoral laws into a broader typology 
of political systems – Majoritarian and Consensus. High levels of MSP and a 
liberal production regime correlate with Majoritarian political institutions. Low 
levels of MSP and an organized or regulated production regime correlate with 
Consensus institutions. 

Majoritarian systems magnify the impact of small shifts of votes, thus allow 
large swings of policy; consensus systems reduce the impact of vote shifts by 
giving leverage to a wide range of players through coalitions, thus have lesser 
swings of policy. Consensus systems have many ‘veto-players’, Majoritarian ones 
have few. In a Consensus system, a wide range of opinion has to be included in 
decisions. The coalition nature of the government assures this, as all participants 
in the cabinet have to agree to important decisions. In a Majoritarian system, 
large blocks of opinion can be overridden by a narrow majority, thus small shifts 
of votes can have big consequences. In Lijphart’s (1999) classifi cation, the UK is 
closest to a pure Majoritarian model, where a single party controls a cabinet that 
controls the legislature. Consensus systems (in Scandinavia, Austria) also have 
cabinet dominance over the legislature, but within the context of a multiparty 
system. The connection between institutions and outcomes emerges clearly by 
examining the impact of electoral rules. Electoral rules have a big impact on how 
preferences are articulated and represented (Cox 1997). Single member districts, 
with victory to the plurality winner, reward coalition formation before an election. 
Groups of varying opinions have an incentive to combine forces so as to get the 
plurality need for victory. Conversely, proportional representation systems reward 
the articulation of divergent preferences at the time of election. It is after the 
election that combinations or coalitions are formed. The electoral system is not 
the only logic at work – there are some strong cleavage lines of preference, such 
as religion or multiple cleavages in the population that do not follow this logic, 
but it does have substantial force. 

Gourevitch and Shinn (2005) adapt the measures of Lijphart, Beck and others 
into a particular measure of Consensus systems exploring ‘veto points’. A high 
score on ‘political cohesion’ means Consensus systems. A low score produces 
Majoritarian systems. We then correlate political cohesion with blockholding. 
We fi nd that consensus systems favour corporatist coalitions, low minority 
shareholder protection, and blockholding. Majoritarian systems inhibit corporatist 
coalitions, correlate negatively with blockholding and positively with MSP. In 
authoritarian regimes or weak democracies, most of which are outside Europe, we 
fi nd that strong governments, with few veto players, have high capacity for policy 
change and predation, thus correlate positively with blockholding, even if they 
correlate positively with shareholder protections. Weak governments, with many 
veto players, are ineffective in responding to crises, also frightening investors, 
thus correlate positively with blockholding (MacIntyre 2001). These fi ndings are 
summarized in this fi gure from Gourevitch and Shinn (2005). 
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Economics and law: the legal family argument

The law and economics tradition pioneered comparative work on corporate 
governance by measuring ninority shareholder protections and shareholder 
concentration across a wide range of countries. To this, it adds a particular 
explanation of why MSPs, and therefore corporate governance patterns, differ 
across countries: ‘legal family’, i.e. common law versus civil law. Common law, 
it is argued (La Porta et al. 1998; Djankov et al. 2002; Botero et al. 2004) is more 
favourable to shareholder protection than is civil law, hence the correlation with 
MSP and diffuse shareholding. This body of work has created the contemporary 
comparative literature on corporate governance, a great contribution, but at the 
same time has shunted the explanatory discussion onto the legal family distinction. 
As such it has provoked considerable criticism. Among the most noted critics are 
Rajan and Zingales (2003b) whose ‘great reversals’ paper notes that countries have 
shifted over time in the level of MSP and the degree of diffusion/concentration, 
without changing legal families; Roe (2003), who says legal family has omitted 
variable bias, as diffusion is strongest in countries that have vigorous product 
market competition (thus low trade barriers and strong anti-trust), weak labour 
market protection, high income inequality and weak trade unions. Berkowitz, 
Pister et al. (2003) note a transplant effect, where law is sharply altered by the 
process of moving from one place to another, so that legal family is altered by 
local conditions. 

Index of political cohesion
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Figure 2.2 Political cohesion and shareholder protections
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While the legal family school provides an intriguing stylized fact that compels 
attention (the correlation between MSP and legal family) it leaves some important 
problems to be resolved. If civil law is more regulatory, why does that regulation 
appear to favour blockholding rather than supply effective shareholder protection? 
A regulatory system could be a strong MSP one. The fact of higher regulation does 
not establish by itself the content thereof. If the mechanism is judicial discretion, 
legal family authors themselves note that judges could apply their discretion in 
different ways to protect insiders as much as outsiders, or to bar all intervention. 
Common law countries can pass legislation that suffocates markets, and civil law 
countries can pass laws that protect MSP if they so choose. Common law Britain 
became more interventionist under a Labour government in 1945, while civil 
law France became less regulatory after 1985. Common law countries can have 
effective rule of law, or weak rule where the common law legacy does not protect 
against extensive political interference with markets and courts – Pakistan for 
example, and several countries in Africa. Legal tradition can evolve in different 
directions, depending on the politics that shapes legislation and enforcement. La 
Porta et al. (2000) note that while it may be true that ‘political factors affect 
corporate governance through channels other than the law itself […] the law 
remains a crucial channel through which politics affects corporate governance’. 
Indeed, law is a channel, but this confi rms the point about the centrality of politics: 
politics picks the law and shapes its enforcement. 

Law and regulation come from politics. If Pakistan has weak shareholder 
protection and thus blockholding, while the UK has the opposite, the difference 
lies in the political use of their common law tradition (Glaeser et al. 2001). 
What changes over time within countries of any legal tradition are politics and 
political processes. Is legal family in fact a political interpretation then? Only in 
the initial move to pick a legal family. At some point decision makers selected 
a legal tradition – voluntarily in some cases, through coercion (colonialism) 
in others. At that moment we could say there was a political process that 
infl uenced corporate governance. But a weakness of the legal family school is 
that political processes disappear after that single moment. How it comes about 
that certain laws are enacted and enforced to give higher or lower protections 
disappears from the analysis. Judges seem to make decisions because of the 
logic of the tradition, but this too is insulated in analysis from politics. La Porta 
et al. study laws and regulations (extensively, again a major contribution) but 
they offer no account of why and when these laws are passed or enforced. It 
all fl ows from legal family, thus a single political act in a distant past. Legal 
family interpretations seem to leave countries trapped in their initial founding 
moment. It cannot explain ‘the great reversals’ (Rajan and Zingales 2003b), the 
changes that have taken place within one country over time. It has odd policy 
implications: does it mean no civil law country can develop effective MSP? 
If not, then legal family cannot be so decisive in its impact. Legal family is 
thus not a political model – it is single formal event and it can not incorporate 
political processes that generate the policies that shape corporate governance 
(Gourevitch 2005b). 
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Legal family, it should be noted, is but one branch of the way the law and 
economics tradition treats corporate governance, albeit the most well-known. 
Other specialists develop arguments over: the role of private bonding (Cheffi ns 
2001; Coffee 2001; Cheffi ns 2002), sequencing (did shareholders come before 
shareholder protections?) (Franks and Mayer 1997; Morck 2005), general tort 
law versus a specially designated regulator (Glaeser, Johnson et al. 2001; Romano 
2005). Another important theme is that over competition among securities markets: 
does competition among rival jurisdictions and regulatory markets produce 
convergence up, toward higher quality standards (Romano 1993), or convergence 
down, toward lower standards (Bebchuk and Roe 1999; Bebchuk and Hamdani 
2002; Kahan and Kamar 2002). 

Economic sociology

Economic sociology shifts our attention away from the rationalist concern with 
incentives of both the economics/law and politics schools – which quarrel over 
the source of the incentives, but not their primacy. These researchers share with 
political science the desire to locate economic practices and behaviours in social 
processes, and thus not in a separate logic of effi ciency. They differ in stressing 
sociological processes, norms, networks, socialization and culturally constructed 
patterns, or scripts. 

Valuable work in this tradition includes studies of changes in corporate forms 
(Fligstein 2001), the infl uence of investors in the break-up of conglomerates in 
the 1980s (Fligstein and Markowitz 1993; Useem 1993; Davis, Diekmann et al. 
1994; Useem 1996), the diffusion of poison pill and anti take-over laws (Meyer 
and Rowan 1977; Davis 1991, 1996; Thomson and Davis 1997; Davis and 
Robbins 2005; Davis and Useem 2002); the role of law fi rms in the development 
of high technology industry in Silicon Valley (Suchman and Cahill 1996), the 
emergence of the Chief Financial offi cer in American fi rms (Zorn et al. 2004), 
shareholder activism as a social movement (Davis and McAdam 2000), the role 
of networks in developing and enforcing norms (Davis and Thompson 1994) 
labour market and labour training in shaping production systems (Streeck 1984), 
international corporate governance patterns (Aguilera and Jackson 2002; Aguilera 
and Federowicz 2003; Aguilera and Jackson 2003), the diffusion of corporate 
governance structures (Guillen 2000; Djelic 2001; Djelic and Quack 2003) and the 
role of legitimacy versus effi ciency in the spread of governance codes (Cuervo-
Cazurra and Aguilera 2004; Fiss and Zajac 2004). 

A growing number of people across several disciplines see this point about 
‘embedded’ economies. Some specialists in law and fi nance and corporate 
governance have been examining the role of interest groups, electoral systems and 
political institutions, social structures, the media, human capital issues (Krozsner 
2000; Grossman et al. 2002; Perotti and Von Thadden 2003; Persson and Tabellini 
2003; Rajan and Zingales 2003; Rajan 2003; Pagano and Volpin 2005), institutions 
and social structures (Lazonick and O’Sullivan 2000; O’Sullivan 2000); while 
others examine the interaction of social structures and path dependence on the 
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evolution of institutions (North 1981; Acemoglu et al. 2001; Acemoglu and 
Johnson 2005; Acemoglu and Robinson 2005). 

Conversely, many sociologists studying the economy explore the impact 
of incentives and utilitarian calculations on economic behaviour. As examples 
Davis, Dobbin, Useem all note the way changes in antitrust policy by the Reagan 
administration and the development of fi nancial institutions following important 
legislation helped set loose processes that undermined the conglomerates that 
had emerged in the Second World War. Streeck’s work on labour and training 
systems (1984), Dobbin (2004) on railroad building in the US, France and the 
UK, Aguilera and Jackson on corporate governance, all pay careful attention to 
the incentives of actors, but seek to embed them in a social context. Sociologists 
contribute important quantitative work on ownership patterns, on connections 
across fi rms among directors and the diffusion of practices across fi rms. Davis 
and MacAdam (2000) examine the politics of shareholder activism and locate it 
in the framework of social movements. Ensminger (Ensminger 1992) shows how 
norms, social structure and institutions fuse to make markets. 

But while there is often substantial overlap, there are differences in emphasis 
among the disciplines of sociology, economics and political science and in some 
places those differences are substantial. There are disagreements on two key 
points. If regulations and policy matter, and these shape economic action, rather 
than arise form some independent economic calculus, what explains the content 
of policy and regulation? In this book we stress politics and political processes. 
Many economic sociologists also point to political processes and resource 
mobilization, but quite frequently they subordinate politics as a sub-system of a 
larger society and social action. This is an old quarrel among the social sciences. 
We do not make an effort to resolve boundary issues among politics and other 
social processes, but only wish to point out the difference in emphasis. Our goal 
is to clarify just where political choices are operative. 

The second disagreement has to do with incentives and interests. Do economic 
incentives suffi ciently capture the richness of the motivations of economic actors? 
Many sociologists challenge this. Drawing on the work of John Meyer and others, 
Dobbin (2004: 4) writes in a major literature survey ‘Sociology’s core insight is 
that individuals behave according to scripts that are tied to social roles’. Dore 
(2002: 5) questions the adequacy of ‘allocative effi ciency’ in explaining behaviour. 
‘It requires only a small amount of refl ection’, Margaret Blair (Blair 2003: 14) has 
written recently, 

to realize that fi nancial incentives and enforceable legal constraints cannot 
possibly be what holds most cooperative relationships together. They simply 
do not bind tightly enough. Most business relationships involve, and indeed 
require, a substantial amount of voluntary cooperation and trust among 
participants in the enterprise. 
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Shareholder value, a core concept in the ‘nexus of contracts’ approach, is 
‘constructed’ for these theorists (March and Olsen 1998; Schmidt 2001; Hancke 
2002; Schmidt 2002; Berger 2003; Katzenstein and Shiraishi 2006). 

Here the politics school differs from the sociological approach. The political 
school stresses incentives and interests in shaping policies and the response to 
them. MSP and the rules of the production system do infl uence behaviour. On that 
the politics school agrees with the fi nance economists, the legal family school 
and those economic sociology colleagues who study the impact of policies upon 
economic behaviour. The disagreement in emphasis is in explaining the origins of 
those rules (politics versus legal family, or the ‘autonomous’ economy pure and 
simple), and on which rules matter (tort law alone, or MSP and/or rules of the 
production system). The politics school agrees with Roe, the Varieties of Capitalism 
authors, some of the sociologists, and some of the fi nance economists in saying 
that the broader set of rules matter. Where the politics approach disagrees, at least 
in emphasis, is on the inadequacy of an incentive model (namely the economists) 
and the suffi ciency or separateness of ‘scripts’ (namely the sociologists). 

The politics school stresses change within countries over time over their 
regulatory regime and its practices. To the extent the idea of ‘national script’ 
explains behaviour, does it explain change in a country over time? Ideas about 
Confucian patterns or the French model, or the American one, do not capture 
the way those countries changed. Some economic sociologists have written 
extensively about the self-interest of various actors in bringing about change: the 
fi nancial analysts who made money encouraging conglomerates, then by breaking 
them up. The swirl of competing interests both makes a case for ‘scripts’ – in 
confusing situations, one’s ‘priors’ are a guide to action (and against them) in 
confusion, actors advance their particularistic goals. Either way, some abstract 
concept of optimum effi ciency has substantial weaknesses as an explanation. 

Conclusion

Three broad families of interpretation have been set out here. Each has generated 
substantial scholarship on corporate governance patterns and practices. The 
interaction among them is often limited, as each school refers internally to its 
colleagues and often does not cut across boundaries. Just how to integrate these 
alternative arguments remains an open theme for the future. There are advantages 
to specialization, to having each school working out the logic of its inquiry, and 
then comparing and contrasting each. That seems better than assembling all the 
pieces into a collage or a laundry list of factors. 

This chapter stresses politics. Corporate governance goes to the heart of power 
in market economies. It links deeply with income distribution, job security, 
social services, employment and competition. Analysis overlaps with evaluation. 
Many see convergence: investors demand strong transparency and MSP; in a 
world competing for international capital, investors will get what they want and 
so convergence will occur. Writers on the left condemn this as bad for workers; 
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conservatives applaud it. Both see the same causal mechanism (the power of 
capital) but evaluate it differently. 

Reality and rhetoric make it hard at times to evaluate what changes are really 
taking place. Shareholder value rhetoric sweeps the world, companies open offi ces 
of shareholder relations, everyone adopts codes of governance that sound alike, 
resonating with OECD principles, those of CalPERS, Hermes, TIAA-CREF, etc. 
But what actually happens in these countries may vary considerably. In many 
places with codes, law has changed little, and enforcement even less. In companies 
with shareholder relations offi ces, have practices really changed much – do the 
managers respond to what shareholders want, or is the PR better? 

Important distinctions get neglected: the talk about the power of fi nancial 
institutions sweeping the world overlooks important differences among them. 
CalPERS and Hermes for example are quite proactive on corporate governance 
issues in the US, while Merrill Lynch and Fidelity are not, at least not publicly. 
The latter have confl icts of interest that may inhibit them from being pro-active: 
they do consulting and provide services to the fi rms whose managers they could 
be monitoring on behalf of their investors. Funds which do not derive income 
from such sources, and thus do not have to please the managers who award the 
contracts, lack this confl ict: these include public employee funds and union based 
funds. These are in turn accused by their critics of serving social and not fi duciary 
goals (Romano 2004). Hedge funds have also become substantial players in the 
governance system. Some of them acquire shares to force managerial changes 
– in that way, a governance function. Others infl uence liquidity and stability, but 
not governance in any direct way. Hedge funds have become controversial in 
both respects, attracting the ire of managers, but also the fear of investors for 
destabilizing the system (Geithner 2006). 

We know little about these institutional differences. As private pension funds 
grow in importance, it is important to study just how the institutions of pension 
funds are actually structured and controlled – the pension funds and the governance 
systems interact in important ways (Gourevitch et al. 2006). Thus fi nancialization 
is an important force, but the way it works can vary considerably from country 
to country. 

Corporate governance expresses rules, regulations, preferences, cultures and 
politics. These vary considerably round the world. Indeed it may be that having a 
different system can be a comparative advantage – so that systems can differ as they 
specialize in one form of activity rather than another. The power of globalization 
forces is considerable: capital, goods, people and culture move around the 
world, some at great speed. And yet that process may reward diversity as much 
as force convergence. Different strategies of putting the pieces of production 
together allow for divergent forms of economic organization, including corporate 
governance. Convergence happens only if there is no reward for heterogeneity, 
and no social barriers to it. Political jurisdictions and levels of government refract 
social processes in divergent ways, leaving considerable space for regulatory 
differentiation. The logic of Adam Smith’s market is specialization, and that 
means differentiation of form within a common structural frame. 



3 Regulation- and state-
theoretical perspectives 
on changes in corporate 
governance and 
metagovernance

Bob Jessop

Corporate governance and its regulation are continuing concerns in modern 
market economies. Nonetheless the salience of these issues varies – conjuncturally 
according to the incidence of scandals at the level of the fi rm or sector and structurally 
with the outbreak of crises in the overall design and implementation of corporate 
governance regimes and their regulation. This temporal differentiation is linked to 
variations across economic sectors and varieties of capitalism. Responses to crisis 
also vary in these terms. In the spirit of the present book, this chapter develops a 
general meso- and macro-level account of corporate governance and its regulation 
(or metagovernance) that builds on complementary perspectives on the political 
economy of the economy and the political economy of the political. These are the 
regulation approach in evolutionary and institutional economics and the strategic-
relational approach respectively. Both adopt a methodological relational approach 
and recognize the continued relevance of the critique of political economy. It is 
nonetheless worth distinguishing them because one is more sensitive to the logic 
of the profi t-oriented, market-mediated process of accumulation and the other 
to the logic of the policy-oriented, territorially-grounded exercise of political 
power. The relative importance of these logics, their structural coupling and their 
strategic coordination are crucial issues for a coherent account of the form and 
function of corporate governance regimes, which are located at the intersection of 
the political economy of the economy and the political. 

Theoretical perspectives

This is not the place for an extended account of these two approaches. But it is 
worth noting some key theoretical points about the regulation approach even at 
the risk of caricature in order to situate corporate governance (see Boyer and 
Saillard 2002 and Jessop and Sum 2006 for more elaborate analyses) and about 
the strategic-relational approach to government and governance to situate my 
claims about governance failure (for more details, see Jessop 1990,  2002a). 

First, the regulation approach (RA) starts from the improbability of stable 
capital accumulation because of the inherent structural contradictions (or, at 
least, inherent tensions) involved in securing the complex, spatio-temporally and 
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institutionally differentiated, sets of economic and extra-economic conditions 
necessary for relatively stable expansion of the anarchic, profi t-oriented, market-
mediated, and confl ictual circuit of capital. Second, in this context, it focuses on the 
trial-and-error selection and consolidation of complementary sets of institutional 
forms and regularizing practices that provide a suitable, albeit temporary, extra-
economic framework for the operation of profi t-oriented, market-mediated 
economic activities. Third, for Parisian regulationists, the enterprise form and 
forms of competition constitute just one of fi ve key sites of regulation (or, better, 
regularization) of capital accumulation: the others are the capital–labor relation, 
monetary and fi nancial systems, the state, and international regimes. Fourth, 
given the contradictory, confl ictual, and dilemmatic nature of capitalism, any 
accumulation regime and its mode of regulation will necessarily be provisional, 
partial, and unstable, their reproduction being more or less permanently vulnerable 
to uneven development and disruption. Fifth, whilst disruptions and minor crises 
can often be handled within the basic rules of a given accumulation regime and 
its mode of regulation, repeated problems and more serious crises will sooner or 
later initiate a search for a new accumulation regime and corresponding mode of 
regulation. Sixth, owing to the interconnectedness of different institutional forms, 
this search process must sooner or later address the enterprise form, forms of 
competition, and corporate governance. 

Regarding the state, my fi rst point is that, like capital, it is best interpreted 
as a social relation. Thus, just as the course of capital accumulation is a form-
determined condensation of the changing balance of forces involved in the capital–
labor relation and the wider struggle for differential accumulation, state power 
is a form-determined condensation of the changing balance of forces concerned 
with shaping policy, politics, and the nature of the polity as territorialized 
political power. Second, the exercise and impact of state power depend on state 
organization in its broader sense of ‘political society + civil society’ (Gramsci 
1971) or, more appropriately in the present context, ‘governance in the shadow of 
government’. Third, the legitimacy of state power depends on its articulation to a 
political imaginary, that is the capacity of the leading political forces to persuade 
other forces that the prevailing policies are oriented to the common interests 
of the imagined political community associated with a given form of state and 
political regime. Fourth, notwithstanding the temptations of methodological 
nationalism, there is no necessity to the national form of sovereign state 
allegedly characterizing the Westphalian state system. Indeed, there are many 
ways to institute the territorialization of political power and many challenges to 
territorialization as the basis for realizing common interests. This is why, fi fth, 
it is important to consider the relative weight of different modes of governance, 
including not only the principle of hierarchy that fi nds its ultimate embodiment in 
the sovereign state but also the anarchy of the market, the heterarchy of networked 
forms of coordination, and the solidarity of unconditional commitments in real 
or imagined communities. This is an important issue in the light of claims that a 
shift from government to governance also applies to corporate governance and its 
regulation.
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Corporate governance and metagovernance

One of the questions posed in the conference from which this chapter derives 
was whether corporate governance regulation refl ects an effi ciency drive in the 
face of globalization. Given the transnational historical materialist approach 
of its organizers, this question is clearly rhetorical and borders on the ironic. 
If seriously posed, it assumes short time horizons, an economistic reading of 
corporate governance, and a naïve belief in its effi cacy. Yet corporate governance 
and its regulation have long been contentious, must be related to the periodization 
of capitalism and its varieties, depend on changing legal, political, social, and 
moral frameworks, and, like all forms of governance, are prone to failure. Thus 
we should rephrase this question by asking why there has been a recent, concerted 
effort to change forms of corporate governance. A regulationist would focus on the 
crisis in the dominant enterprise form associated with the prevailing accumulation 
regime and its mode of regulation.

This is best understood in terms of the hierarchy of institutional forms in the 
Fordist mode of regulation insofar as the initiatives for corporate governance 
reform (and, in particular, neoliberal forms of shareholder value) originated 
primarily in the heartlands of the uncoordinated varieties of Atlantic Fordism. 
In heavily stylized terms, the two dominant institutional forms in Fordism were 
the wage-relation and money form. The Fordist mode of regulation presupposed 
the coincidence of interest of industrial capital and the core working class insofar 
as increasing productivity led to increased wages and thence to more demand 
for industrial goods, which generated increased profi ts for investment in another 
round of production. This virtuous circle was possible because of the relatively 
closed nature of national economies that were managed by national states in the 
interests of their citizens. Keynesian economic steering and the welfare state 
involved in turn the management of money primarily as national money rather 
than as one among many international currencies. Post-war international monetary 
institutions were designed to facilitate this by providing overall stability in the 
monetary and currency systems at the same time as permitting gradual adjustments 
where imbalances became too great. In equally stylized terms, the enterprise form 
was dominated by large oligopolistic fi rms based on the separation of ownership 
and control and oriented to economic strategies premised on the supply-driven 
constraints of mass production and the corresponding need for expanding markets. 
Competition among small and medium-sized enterprises and a more or less 
signifi cant role for state-owned and/or state-regulated enterprise provided sources 
of fl exibility to facilitate this expansion. This was refl ected in Berle and Means’s 
classic account of the enterprise form (1991 [1932]), Galbraith’s account of the 
division between monopoly capital and the competitive sector and the concerted 
stabilizing role of the politico-economic ‘technostructure’ (1967), and Shonfi eld’s 
analysis of public power in the mixed economy (1965).

However, as the post-war Atlantic Fordist economies became internationalized 
and were challenged by reviving or emerging economies elsewhere, it became harder 
to sustain this institutional hierarchy. In particular, the wage was increasingly seen 
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as a cost of international production rather than a source of domestic demand; and 
money increasingly circulated as international currency that could escape national 
state control. This opened the space for the assertion of a neoliberal ‘money 
concept of control’, to use the language of the Amsterdam school of transnational 
historical materialism, against the productive concept of control that shaped the 
institutionalized national compromises between industrial capital and organized 
labor. The call for grounding corporate governance in shareholder value refl ects 
this neoliberal concept because it focuses one-sidedly on the interests of money 
capital in moving freely between different sites of investment in order to maximize 
monetary returns for its ultimate owners. This is the only basis for viewing this 
new form of corporate governance as effi cient. From a productive viewpoint 
concerned with material use-values and interdependencies, its effi ciency appears 
badly fl awed and marginalizes other stakeholders whose cooperation is needed 
for the relatively smooth functioning of the technical and social division of labor.

This is not to deny that Atlantic Fordism was in crisis when the neoliberal assault 
on its mode of regulation occurred – declining productivity, saturated demand, 
declining profi tability, stagfl ation, fi scal crisis, trade union and social unrest, and 
many other economic and political indicators attest to this. Nor is it to deny that 
globalization contributed signifi cantly to Fordist destabilization for the reasons 
noted above. But the manner in which these causes were narrated in neoliberal 
discourse and were then translated into economic and political strategies one-
sidedly favored fi nance capital and mobile industrial capital. Economic effi ciency 
was largely understood in Ricardian terms of allocative effi ciency (hence returns 
to factors of production) and/or static comparative advantage. Globalization was 
likewise narrated as an inevitable force of nature that obliged all economic and 
political actors to adapt or die in an increasingly intense global competition. 
Atlantic Fordism had indeed become allocatively ineffi cient and an emphasis on 
shareholder value might be a suitable response thereto. But it was also proving 
ineffi cient in the Schumpeterian terms of dynamic competitive advantage – to 
which the one-sided money concept of control is no long-term solution. It is 
also clear that internationalization weakened the structural coherence of the 
Fordist mode of regulation – but this was in part due to the destructive effect 
of hypermobile, superfast fi nancial capital oriented to shareholder value on that 
mode of regulation. In short, while there is a material basis to claims that new 
forms of corporate governance had become necessary, the neoliberal solution 
was not inevitable, let alone the sole guarantee of increased effi ciency. Thus the 
dominance of neoliberalism refl ects structural, strategic, and discursive forces 
that had little direct connection to the Fordist crisis in general terms. 

A more complex, multicausal analysis would need to look at confl icting 
opportunities for the redefi nition of corporate governance that were created by 
the Fordist crisis. If new industrial paradigms created the space for a redefi nition 
of the fi rm (increasingly interpreted as a set of core competencies independent of 
particular forms of material production in particular places) and a transnational 
spatial and scalar division of labor, they also created the space to reassert 
the material interdependencies in that division of labour and the increased 
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importance of extra-economic factors to dynamic competitive advantage in 
global competition. And, if time–space compression and time–space distantiation 
highlighted the challenges of global competition, they could also be interpreted 
as calling for greater solidarity and new forms of welfare state to help adversely 
affected workers, sectors, and regions to adapt positively rather than to reinforce 
patterns of uneven development and a race to the bottom. Likewise, if the mixed 
economy model of Atlantic Fordism had been seen to fail, the answer was not 
necessarily a return to liberal market forces as the principal steering mechanism 
– with the inevitable return of market failure and the weakening of state capacities 
to steer, rather than plan, economic development. That there were alternatives to 
the neoliberal regime shift, fi nancialization, and shareholder value is shown by the 
relative success of economies that chose to make neoliberal policy adjustments in 
order to maintain their inherited neocorporatist and neostatist models. The more 
recent turn from shareholder value to corporate social responsibility and new 
forms of public–private partnership is one indicator of its one-sided irrationality 
(on the rhetorical aspects of corporate social responsibility as part of the audit 
culture that gives globalization an ‘auditable’ face, see Sum 2005).

Convergence on neoliberalism?

A second question posed at the inaugural conference, and in fact underlying this 
book, is whether we should expect corporate governance to converge towards 
neoliberal shareholder capitalism. There was certainly an apparent convergence 
towards neoliberalism in the 1990s because of the conjunctural coincidence 
of neoliberal system transformation in post-socialist economies, neoliberal 
regime shifts in uncoordinated market economies, and more modest neoliberal 
policy adjustments in coordinated market economies. But neoliberal system 
transformation has largely failed and been rejected in many post-socialist 
economies and neoliberal regime shifts have encountered growing diffi culties 
for predictable reasons. Thus, while neoliberalism may have been selected from 
among many alternatives in the 1980s and 1990s, there is less evidence that it has 
been consolidated into a monovalent system of corporate governance. To explain 
this complex, path-dependent, materially-conditioned, and politically contested 
pattern of convergence–divergence we must examine the limits of liberalism and 
the causes of the continued variegation within global capitalism.

Ideologically, liberalism claims that economic, political, and social relations 
are best organized through the formally free1 choices of formally free and rational 
actors who seek to advance their own material or ideal interests in an institutional 
framework that, by accident or design, maximizes the scope for formally free 
choice. This claim plays an important role in the ideological justifi cation of 
shareholder capitalism and its associated forms of corporate governance, in 
particular through the assimilation of the corporation to the natural person. 
Economically, liberalism endorses the expansion of the market economy, that 
is, spreading the commodity form to all factors of production (including labor 
power and, more recently, knowledge) and formally free, monetized exchange 
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to as many social practices as possible. In turn this increases the scope for the 
owners of the most important factors of production to shape economic dynamics 
and, as commodifi cation penetrates into more and more areas of social relations, 
the dynamic of the wider social formation. Politically, liberalism argues that 
collective decision making should involve a constitutional state with limited 
substantive powers of economic and social intervention and a strong commitment 
to maximizing the formal freedom of actors in the economy and the substantive 
freedom of legally recognized subjects in the public sphere. The latter is based 
in turn on spontaneous freedom of association of individuals to pursue any 
social activities that are not forbidden by constitutionally valid laws. These three 
principles often come into confl ict and the relative balance of economic, political, 
and civic liberalism depends on shifts in an unstable equilibrium of compromise.

 The resonance of liberalism (and neoliberalism) is rooted in four features of 
capitalist social formations. First is the institution of private property, that is, the 
juridical fi ction of ‘private’ ownership and control of the factors of production. 
This encourages individual property owners and those who dispose over fi ctitious 
commodities such as labour-power, natural resources, or knowledge to see 
themselves as entitled to use or alienate their property as they think fi t, without 
due regard to the substantive interdependence of activities in a market economy 
and market society. In this realm ‘rule Freedom, Equality, Property and Bentham, 
because both buyer and seller of a commodity, say of labour-power, are constrained 
only by their own free will’ (Marx 1996: 186). This is a key part of the rationale 
for the primacy of shareholder value in corporate governance. Second, there 
is the appearance of ‘free choice’ in consumption, where those with suffi cient 
money choose what to buy and how to dispose of it. This reinforces the primacy 
of shareholder value on the grounds that fi rms that neglect their ‘sovereign’ 
customers cannot maximize profi ts. Third, the institutional separation and 
operational autonomies of the economy and state make the latter’s interventions 
appear as external intrusions into the activities of otherwise free economic agents. 
This may initially be an unwelcome but necessary extra-economic condition for 
orderly free markets but, if pushed beyond this minimum nightwatchman role, 
it appears as an obstacle to free markets and/or as direct political oppression. 
This is a key element in the justifi cation for neoliberal attempts to roll back the 
interventionist states that characterized Atlantic Fordism, export-oriented growth 
in East Asia, import-substitution industrialization in Latin America, and failed 
states in Africa. Fourth, the institutional separation of civil society and the state 
encourages the belief that state intervention is an intrusion into the formally free 
choices of particular members of civil society once the conditions for social order 
have been established. This also supports shareholder value if corporations have 
the same rights as natural persons.

Opposition to liberalism may also emerge on the basis of four other features of 
capitalist social relations. First, growing ‘socialization of the forces of production’ 
despite continued ‘private ownership of the means of production’ suggests the 
need for ex ante collaboration among producer groups to limit market anarchy, 
through top–down planning and/or various forms of self-organization. Second, 
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there are the strategic dilemmas posed by the ‘shared interests of producers’ 
(including wage-earners) in maximizing total revenues through cooperation 
and their ‘divided and potentially confl icting’ interests over how these revenues 
are distributed. Various non-market governance mechanisms have a role here 
helping to balance cooperation and confl ict. Third, there are the contradictions 
and confl icts posed by the coexistence of ‘the institutional separation and mutual 
dependence’ of the economic and state systems. This leads to different logics of 
economic and political action, at the same time as it creates a need to consult on 
the economic impact of state policies and/or the political repercussions of private 
economic decision-making. And fourth, problems are generated by civil society 
as a sphere of ‘particular interests’ opposed to the state’s alleged embodiment 
of ‘universal interests’. This indicates the need for some institutional means of 
mediating the particular and universal and, since this is impossible in the abstract, 
for some hegemonic defi nition of the ‘general interest’. In this context, of course, 
shareholder value privileges private ownership, capture of revenues, the formal 
primacy of the market despite the substantive mutual dependence of the economic 
and the political, and the sphere of particular interests.

This suggests that, if liberalism can be interpreted as a more or less ‘spontaneous 
philosophy’ rooted in capitalist social relations, one should also recognize that 
it is prone to ‘spontaneous combustion’ due to tensions inherent in these same 
relations. Polanyi noted this in his critique of late nineteenth-century liberalism, 
arguing that, in response to crisis-tendencies in laissez-faire capitalism, many 
social forces struggled to re-embed and re-regulate the market. The eventual 
compromise solution was a ‘market economy’ embedded in and sustained by a 
‘market society’ (Polanyi 1957). The same point holds for neoliberal capitalism. 
Thus, after the efforts of ‘roll-back neoliberalism’ to free the neoliberal market 
economy from its various corporatist and statist impediments, attempts are now 
being made to secure its medium-term viability by embedding it in a neoliberal 
market society. This can be seen in increasing resort to supplementary measures 
to fl ank, support, and sustain the continued dominance of the neoliberal project in 
those social formations where it has been associated with radical neoliberal system 
transformation and/or neoliberal regime shifts. In the case of corporate governance, 
for example, ‘society’ has fought back through its demands for a stakeholding 
society, corporate social responsibility, the greening of the corporation, and a new 
ethical approach to economic issues.

This said, different principles of corporate governance seem more or less well 
suited to different stages of capitalism and/or its contemporary variants. Thus, 
laissez-faire was probably more suited to the pioneering forms of competitive 
capitalism than to later entrants onto the capitalist world market (cf. Gerschenkron 
1962); and it is more suited to uncoordinated than coordinated market economies, 
for which corporatism and statism seem better (Coates 2000; Hall and Soskice 
2001; Huber and Stephens 2001). Different stages, forms, and varieties of 
capitalism may therefore have distinctive institutional attractors (or centres of 
gravity) around which forms of governance oscillate. So it is crucial to study 
‘actually existing neoliberalisms’ (Brenner and Theodore 2002) to understand 
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how their dynamic and viability are shaped by specifi c path-dependent contexts, 
competing discourses, strategies, and organizational paradigms, and the balance 
of forces associated with different projects. This leads us directly to the question 
of the so-called varieties of capitalism.

For, although capitalism is increasingly organized on a global scale into an 
ever-more integrated world market, it still remains quite variegated in form, 
dynamics, and overall performance. There is no single best way to organize and 
govern capitalism and, notwithstanding claims about long-term convergence, 
several varieties of capitalism persist due to the heterogeneity of the goods and 
services (including fi ctitious commodities) produced for sale and due to the 
inevitable embedding of capitalist production and markets in broader sets of social 
relations. Such variation is evident in the wide range of capitalist fi rms, industries 
and sectors, complexes and clusters, localities, regions, national economies, 
plurinational systems, transnational networks, and trading blocs. Advocates of 
neoliberalism tend to ignore these constraints. For, from a neoliberal perspective, 
which prioritizes exchange relations, the circulation of capital, and the ‘money 
concept’ of capital, commodities are reduced to exchange-values, obstacles and 
frictions to circulation can be overcome through creating the conditions for a 
‘space of fl ows’, and capital is reducible to a liquid sum of money available for 
investment anywhere and at any time in the global economy. From the viewpoint 
of productive capital, however, use-value also matters, production has priority 
over circulation, and capital is in the fi rst instance a stock of assets that must 
be valorized in a particular place and time. Thus neoliberalism is inclined to 
support shareholder value and to resist restrictions on the free fl ow of money 
capital. In contrast, neocorporatist and neo-statist positions emphasize the 
specifi cities involved in producing particular use-values, the complex material 
interdependencies within production and its extra-economic conditions, and the 
spatio-temporal complexities of productive capital. From a neoliberal perspective, 
varieties of capitalism represent path-dependent frictions that offer opportunities 
for arbitrage, business re-engineering, and neoliberal rollback to enhance economic 
effi ciency, shareholder value, and freedom of choice. From a productive capital 
viewpoint, however, variation represents the path-dependent economic and 
extra-economic legacies of specialization in producing and marketing different 
types of commodity and different forms of insertion into a multi-scalar and still-
fragmented world market.

This leads to a general tension between current neoliberal demands to accelerate 
the fl ow of abstract (money) capital through an increasingly disembedded space 
and ‘timeless time’ (that is, abstract time rather than the concrete modalities of fi rst 
and second nature and substantive production), and the need for the more concrete 
forms of capital to be ‘fi xed’ in time and place as well as embedded in specifi c 
social relations as a condition for their valorization. Other contradictions are also 
exacerbated by the neoliberal form of globalization. They include a growing 
short-termism in economic calculation associated with a system of corporate 
governance based on shareholder value versus the increasing dependence of 
valorization on extra-economic factors that take a long time to produce; and 
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the contradiction between the development of an ‘information economy’ based 
on the generalization of intellectual property rights and the need to develop an 
‘information society’ in which knowledgeable workers expand the intellectual 
commons, knowledgeable consumers can use intelligent products and services, 
and informed citizens can develop a new solidaristic mode of regulation that can 
overcome the digital divide and other forms of social exclusion and polarization 
associated with neoliberalism. 

Whilst there are important material and institutional factors behind the 
survival and, indeed, continued development of variegated capitalism, that is, an 
interdependent set of varieties of capitalism within an integrated world market, 
we should also note the pressures associated with the ‘ecological dominance’ of 
the neoliberal variant. In crude terms, ecological dominance can be described as 
the capacity of one mode of societal organization to cause more problems for 
the stabilization of other modes than pursuit of these modes can cause for the 
ecologically dominant mode (for a more nuanced account, see Jessop 2002a). 
This is an important element in the spread of neoliberal forms of corporate 
governance. The ecological dominance of capitalism in general over other logics 
of societal organization is closely related to the extent to which its degrees of 
freedom, opportunities for self-reorganization, scope for time–space distantiation 
and compression, externalization of problems, and hegemonic capacities can 
be freed from confi nement within limited ecological spaces policed by another 
system – such as a political system segmented along Westphalian lines into 
mutually exclusive sovereign territories. This is where globalization, especially in 
its neoliberal form, becomes signifi cant for the relative ecological dominance of 
capital accumulation. For it powerfully reinforces the always-tendential ecological 
dominance of capitalism in at least fi ve interrelated respects. First, it is associated 
with an increasing complexity of the circuits of capital and an increasing fl exibility 
in its response to perturbations. Second, it enhances capital’s capacity to defer 
and displace its internal contradictions, if not to resolve them, by increasing the 
scope of its operations on a global scale, by enabling it to deepen spatial and 
scalar divisions of labor, and by creating more opportunities for moving up, down, 
and across scales. These enhanced capacities reinforce uneven development as 
the search continues for new spatio-temporal fi xes that can resolve the tension 
between time–space distantiation and time–space compression. Third, it appears 
to emancipate the exchange-value moment of capital from extra-economic and 
spatio-temporal limitations. This extends the scope for capital’s self-valorization 
dynamic to develop in a one-sided manner at the expense of other systems and 
of the lifeworld until crises forcibly re-impose the substantive as well as formal 
unity of the circuit of capital and its extra-economic supports. Fourth, neoliberal 
globalization magnifi es capital’s capacity to escape the control of other systems 
and to follow its own procedures in deciding how to react to perturbations. This 
is particularly associated with its increased capacity for discounting events, its 
increased capacity for time–space compression, its resort to complex derivative 
trading to manage risk, and its capacities to jump scale. Fifth, it weakens national 
states’ capacity to confi ne capital’s growth dynamic within a framework of 
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national security (as refl ected in the ‘national security state’), or national welfare 
(as refl ected in social democratic welfare states), or some other national matrix. 
Corporate governance oriented to shareholder value is a particularly powerful 
force in pushing the ecological dominance of the logic of capital accumulation as 
the primary principle of societal organization.

This does not mean that capitalist ecological dominance is unilateral and 
uniform. The political system, which is currently materialized above all in the 
institutional architectures of national states and international relations and linked 
to the lifeworld through public opinion, has important reciprocal infl uences on 
the development of the capitalist economy. Indeed it poses the biggest challenge 
to the latter’s ecological dominance. For, whilst the state system is responsible 
for securing certain key conditions for the valorization of capital and the social 
reproduction of labor power as a fi ctitious commodity, it also has overall political 
responsibility for maintaining social cohesion in a socially divided, pluralistic 
social formation. The always-problematic relationship between these functions 
generates risks and uncertainties for capital accumulation. So does state failure. 
This is why struggles over political power are so crucial to the reproduction-
regulation of capital accumulation and why the state is so central to securing 
spatio-temporal fi xes that enable relatively stable accumulation. And it is why 
globalization, especially in its neoliberal form, represents such a challenge to the 
actually existing institutional architecture of the political system. For it tends to 
weaken the typical form of the national state in advanced capitalist societies as 
this developed during the period of Atlantic Fordism and to disrupt the spatio-
temporal fi xes around which both accumulation and the state were organized. 

It is in this context that Boyer discusses the hierarchies that characterize the 
arrangement of the fi ve key institutional forms identifi ed in the regulation approach 
in periods of relative stability and periods of transition between such periods. He 
writes that, in periods of stability, the dominant institutional form is the one that 
imposes structural constraints on the confi guration of other institutional forms 
(Boyer 2000a: 291); conversely, in periods of transition, 

[a]n institutional form may be said to be hierarchically superior to another if its 
development implies a transformation of this other form, in its confi guration 
and its logic. Unlike the earlier defi nition, the latter does not imply that the 
mode of régulation which emerges from this complex of transformations will 
be coherent.

Implicit here is a distinction between what we can call the ‘structural dominance’ 
of a given institutional form over other forms in a structural confi guration during 
periods of stability and what we can call the ‘ecological dominance’ of a given 
institutional form during periods of transition and/or instability marked by lack of 
coherence. At stake is the question: ‘under what conditions does an embryonic, 
“marginal” form of organization impose itself on the whole of the system, to the 
point where it fashions its overall logic?’ (Boyer 1990: 108). In the current era of 
globalization, Boyer believes that the ecologically dominant form is international 
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fi nance2 whose increasingly global operations are enabled by international 
economic integration more generally (Boyer 2000a: 311–19). Guttman even 
describes this pattern of ecological dominance, with its volatile exchange rates 
and high interests rates, as a new mode of regulation because it destabilizes the 
Fordist mode of regulation (Guttman 2002: 61–2). However, it would be better 
to see this dynamic not as a (possibly transitional) mode of regulation but as 
the ‘work of crisis’ engendered by the contradictions of the previous mode of 
regulation and creating thereby a space for struggles over the constitution of a new 
mode of regulation (cf. De Bernis 1988: 101–5; Peck and Tickell 2002). And it is 
the reaction to this ‘creative destruction’ introduced by ‘roll-back neoliberalism’ 
(Peck and Tickell 2002) and by neoliberal forms of corporate governance that is 
responsible, in part, for the search for alternative forms of solving the continuing 
crises in the enterprise form, in the relations between fi nancial and productive capital 
associated with fi nancialization and the ecological dominance of hypermobile, 
superfast money capital, the deleterious effects of downward pressure on wages 
and the social wage (including pensions) as international costs of production, and 
the growing disjunction between the turnover time of productive as well as money 
capital and the rhythms of the natural world.

From public–national to private–global regulation?

A third question (as indicated in the fi rst chapter) relates to the modes and levels 
of governance: it confl ates two key tendencies in the development of corporate 
governance, namely, the de-statization of governance (public–private) and the de-
nationalization of the juridico-political regulation as one form of territorialized 
power (national–global) among others. Both tendencies should be defi ned relative 
to the post-war period rather than earlier periods and both are limited in their present 
reach. Indeed, even if we accepted that these trends were adequate descriptions of 
recent shifts compared with the primacy of public–national regulation in advanced 
capitalist economies in les trente glorieuses of the post-war Atlantic Fordist boom, 
each trend still requires qualifi cation in its own terms and must also be linked 
to important counter-trends. For the de-territorialization of regulation involves 
downwards and sideways as well as upwards movement; and de-statization in 
turn involves a wide range of old, revived, and new forms of governance, often 
combined in new hybrid forms. In addition, variegated capitalism and variations 
in state capacities also pose important questions about the scope for neoliberalism 
to expand and about the differential capacities of states to halt or reverse neoliberal 
‘ratchet effects’ in countries where neoliberalism has been introduced.

The fi rst trend implies a turn from public to private forms of corporate 
governance. This must be qualifi ed in two respects. First, public power has rarely 
penetrated formally, let alone substantively, into the heart of the corporation 
as a productive organization. It has created different forms of enterprise and 
established different forms of corporate governance but it has not abolished 
the legal right of owners and managers to manage the enterprise within these 
limits and has also found it diffi cult (even where the collective or political will 
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was present) to police and punish infringements of prevailing restrictions. This 
is especially clear in the uncoordinated varieties of capitalism but is a general 
refl ection of the diffi culties of directly controlling any self-organizing system 
from outside using resources belonging to another system. For, in a profi t-
oriented, market-mediated capitalist economy, there may be strong economic 
incentives to engage in effi cient breach of law, avoidance of fi scal obligations, 
neglect of political directives, denial of social duties, and so forth. This is refl ected 
in the tendency for states to use indirect methods of steering corporations 
even where a strong institutional, organizational, and interpersonal separation 
exists between state and market. And, second, the current fashion for the de-
statization of the political refl ected in the often-noted shift from government 
to governance is accompanied by a shift from government to metagovernance. 
This is refl ected in the commonplace that de-regulation is usually coupled with 
forms of re-regulation. But it can be generalized to the hypothesis that, as states 
at different scales reduce their role in imperative coordination through the use 
of their sovereign powers, they seek to extend their capacities to engage in 
indirect steering through re-designing the institutional architecture of markets 
and organizing the conditions of self-organization. Following Dunsire (1996), 
Jessop (1998), and Kooiman (2003), this response can be called ‘collibration’ 
or ‘metagovernance’. It involves the judicious mixing of market, hierarchy, and 
networks to achieve the best possible outcomes from the viewpoint of those 
engaged in metagovernance. Governments have a key role to play here but 
metagovernance is also fallible.

The de-nationalization of governmental and governance regimes also 
demands both historical qualifi cation and recognition of important counter-
trends. Thus, historically, governments have always operated at multiple 
sites and on multiple scales as well as in relation to multiple policy fi elds and 
multiple time horizons. The dominance of the national scale is the product of a 
specifi c socially-constructed coincidence of the national economy as an object 
of economic management, the national state as a sovereign territorial state, and 
the emergence of ‘national societies’ largely contained within national territorial 
borders. Even in the heyday of national economies, states, and societies, however, 
state powers were exercised locally, regionally, and inter- or trans-nationally. 
Moreover, with the ‘relativization of scale’ that has accompanied the crisis of 
Atlantic Fordism, East Asian exportism, Latin American import substitution, and 
so on, no other scale has gained the same dominance that was previously held 
by the national state. On the contrary, there is a continuing struggle over which 
scale of government-governance, if any, should be dominant. In this context, we 
fi nd that national states are heavily engaged in interscalar management, that is, 
efforts to shape which powers go up, sideways, or downwards, and, in addition, 
to infl uence the form and content of international regimes that will then be 
interpreted and applied at lower levels (for a case study of competition law, see 
Wigger 2005). In contributing to multi-scalar metagovernance in this way, state 
actors draw on a wide range of sources to construct international regimes, soften 
hard law, harden soft law, use economic incentives, develop specialized bodies 
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of intelligence and knowledge, set up international standards and benchmarks, 
and so forth (cf. Picciotto 2004).

The emerging system should not be described simply in terms of ‘global–
private governance’ but recognized instead as a complex, multi-scalar, hybrid, and 
tangled system of metagovernance that operates in the shadow of post-national 
statehood. Moreover, the very complexity of the interweaving of different forms 
of governance and government on different scales means that the resulting system 
is more complex than any social force can conceive and its overall evolution 
lies beyond the control of any social force. This risks adding governance 
failure to market failure and state failure, if only through their unforeseen and/
or unintended consequences and side-effects, as problems to be confronted by 
regulatory agencies. The largely unknowable and uncontrollable activities of the 
rapidly evolving system of hedge funds provide just one telling illustration of 
this more general problem and the collapse of long-term capital management 
shows the extent to which regional, national, and international governmental 
as well as non-governmental agencies had to be mobilized in order to prevent 
economic meltdown. This in turn poses important questions about the possibility 
and prospects of developing global forms of metagovernance that would not 
themselves be prone to metagovernance failure.

This is by no means a simple task. Indeed, unless we recognize that the object 
of corporate governance is inherently contradictory in structural terms, poses 
major strategic dilemmas, and is subject to all manner of paradoxes, we will never 
fully understand the complexities of governing capitalism (including corporate 
governance) and the inherent tendency for all forms of governance to fail. This 
is refl ected in the re-emergence and transformation of the basic contradictions 
inherent in capitalism following the neoliberal turn prompted in part by growing 
signs of state failure. Likewise, where the limitations of neoliberalism  (including 
the shareholder value model of corporate governance) have been recognized, 
attempts to develop networked forms of governance or public–private partnerships 
that stress interdependence and ‘stakeholder’ interests have also proved 
contradictory, dilemmatic, paradoxical, and hence fallible, in their turn. All forms 
of governance generate fundamental problems of collective action as well as more 
or less acute dilemmas for individual economic or political actors. Indeed, even 
where the problems generated by the contradictory nature of the capital relation 
are relatively easy to resolve at the individual fi rm level because of the nature 
of their inputs, products, or markets, the pursuit of individual solutions need not 
produce a coherent collective solution even in the long run. 

Elsewhere I have distinguished four specifi c factors behind governance failure. 
First, the conditions of successful action may have been oversimplifi ed and/or 
there may be defi cient knowledge about the many causal connections affecting the 
object of governance. This raises the ‘governability’ problem, that is, the issue of 
whether the object of governance could ever be manageable, even with adequate 
knowledge (Mayntz 1993). The capital relation appears to fall into this class of 
‘ungovernable’ objects on a global scale, even if there are partial and temporary 
zones of relative stability that are enabled by the displacement and deferral of 
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contradictions and crisis tendencies elsewhere and/or into the future (cf. Jessop 
2002a, 2002b). At best one fi nds the partially successful governance of delimited 
objects of governance within specifi c spatial and temporal horizons of action – at 
the expense of deliberately neglected or unrecognized costs elsewhere. Neoliberal 
corporate governance is a good (or bad) illustration of this problem because it 
creates short-term stability for protected groups at the expense of exacerbating 
instability elsewhere and in the future. Second, coordination problems may occur 
within and across the interpersonal, interorganizational, and intersystemic levels 
where governance is adopted. These levels are often related in complex ways. The 
one-sided emphasis on shareholder value is a classic illustration of this, leading 
to unintended consequences for the overall integration of the technical and social 
division of labor and the political ecological order more generally. Third, gaps 
can open between representatives engaged in communication (networking, 
negotiation, etc.) and those whose interests and identities are being represented. 
This is common in corporatism, political parties, and social movements and raises 
questions of legitimacy, effectiveness, and resistance. It is, of course, at the heart 
of the heated debates about principal–agent confl icts in the fi eld of corporate 
governance and there is no neat technical or legal fi x to this problem. Fourth, 
where several distinct governance arrangements exist to deal with interdependent 
issues, problems can also arise due to inconsistent defi nitions of the objects 
of governance, different spatial and temporal horizons of action, and their 
association with different interests and balances of force. The co-existence of 
corporate governance and many other governance regimes that bear on economic 
performance illustrates this well.

Cui bono?

Finally let us briefl y address the question who benefi ts from these transformations. 
The preceding theoretical analysis suggests that corporate governance based on 
shareholder value primarily benefi ts fi nance capital and hypermobile productive 
capital. It also depends on the development, dissemination, and adoption of new 
forms of economic calculation and benchmarking that are the specialized fi eld of 
the symbolic analysts of the audit culture. This category benefi ts not only from 
the primacy of shareholder value in the private sector but also the translation of 
these principles into new public management, with its watchwords of economy, 
effi ciency, and effectiveness or, more succinctly, value for money. This involves 
not only privatization but also the adoption of market proxies in the residual 
public sector based on contestability and/or market testing. For a time some 
regulationists suggested that shareholder capitalism was a viable alternative to the 
Fordist accumulation regime provided that workers shared in the increase in stock 
markets driven forward by the emancipation of fi rms from out-dated regulation 
– just as they previously shared in the benefi ts of productivity based on economies 
of scale through wages that were indexed to productivity gains and infl ation. But 
subsequent modelling of the preconditions for such a new virtuous circle showed 
that it was inherently implausible in the medium-term and certainly infeasible 
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in the longer term (for example, Aglietta 2000; Boyer 2000b). The collapse of 
the ‘new economy’ bubble reinforced this conclusion as has the trend towards 
growing inequalities in wealth and income in the most neoliberal economies 
compared with competitive economies (such as the Scandinavian economies) that 
have maintained much of their welfare states whilst reorienting and recalibrating 
them (cf. Scharpf and Schmidt 2000a, 2000b). 

Conclusions
In contrast to other contributions to this book, mine has not focused on corporate 
governance per se but has attempted to put corporate governance in its place. 
This has involved two parallel lines of argument. First, I have used the regulation 
approach to locate corporate governance primarily within one of fi ve sites of 
institutional arrangement and regulatory (governance) practices and to argue 
that the importance of these different sites varies across different accumulation 
regimes and their modes of regulation. The hierarchy of institutional forms in 
Atlantic Fordism privileged the wage and money forms with meso- and macro-
patterns of corporate governance and regulation subordinated to the discursively 
constructed and materially based requirements of national economic management 
in line with a ‘productive concept of control’. The crisis of Atlantic Fordism 
created the space for the reassertion of a money concept of control more favorable 
to internationalization and the neoliberal prioritization of shareholder value. 
However, while the hierarchy of institutional forms in Atlantic Fordism was 
conducive to relative stability, the primacy of hypermobile fi nancial capital and 
its ramifi cation through the fi nancialization of corporate control has undermined 
the institutional hierarchy of Atlantic Fordism without creating an equivalent 
hierarchy of institutions conducive to relatively stable growth on a world scale. 
On the contrary, the primacy of shareholder value has had a destructive impact 
on global economic order, enhancing uneven development, promoting the 
polarization of incomes and wealth, and promoting increasingly unsustainable 
imbalances in the global economy. Second, drawing on a strategic-relational 
approach to government and governance, I have highlighted the tendency for all 
modes of governance (broadly defi ned) to fail, the resulting need for ‘collibration’ 
or metagovernance, and the tendency of metagovernance also to fail. This implies 
that the neoliberal form of corporate governance should be seen as one element in a 
broader institutional architecture of economic governance and that, faced with the 
destructive medium-term impact of the dominant neoliberal form of shareholder 
value and its associated fi nancialization and securitization of economic activities, 
we can expect a Polanyian ‘double movement’ that seeks to redress the balance 
between different forms of governance and to re-assert one or another form of 
substantive rationality over the formal, procedural rationality of a one-sided 
emphasis on exchange-value.
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Notes

 1 I use the concept of formal freedom here to draw an implicit contrast with the lack 
of full ‘substantive’ freedom due to the multiple constraints that limit free choice. 
The institutionalization of formal freedom is nonetheless a signifi cant political 
accomplishment and a major element in liberal citizenship, as well as a precondition 
for market economies.

 2  I have rephrased Boyer’s argument here. He writes that, in contrast to the dominance 
of the capital–labour nexus in the Fordist era, in the 1990s integration into the 
international economy plays ‘the cardinal role in the context of opening up to broader 
world trade, of increasing productive investment abroad, and, especially, of creating 
particularly active globalized fi nancial markets’ (Boyer 2000: 291). But, in Boyer’s 
own terms, integration into the international economy is not an institutional form 
but constitutes a potential change in accumulation regimes. International regimes and 
money are institutional forms, however; and it is clearly money that is at stake in this 
transformative process rather than international regimes as conventionally interpreted 
by the regulation approach. 



4 The paradoxical nature of 
shareholder primacy

A re-consideration of the Enron-era 
fi nancial scandals in the US and the EU

Antoine Rebérioux

The rise to power of market fi nance since the mid-1970s has radically altered the 
characteristic traits of contemporary capitalism. This process of ‘fi nancialization’ 
is driven by two movements (cf. the introductory chapter to this book). The 
fi rst is the growth in the liquidity of capital markets, expressing increases in the 
breakdown and transfer of risks. The second is the upsurge, in these same markets, 
of investment funds, responsible for the management of continually increasing 
collective savings. Far from remaining limited solely to the fi nancial sphere, theses 
changes have, as Van Apeldoorn and Horn argue in their contribution to this book, 
induced a process of ‘marketization of corporate control’. In this respect, the 
doctrine of shareholder value has played, and continues to play, an essential role. 
The basic idea is that the sole objective of corporate executives and directors is to 
serve the interests of the shareholders. The main actors behind the resurgence of 
this (classical) doctrine for corporate governance were US institutional investors, 
for whom the maximization of the value of their holdings was synonymous with 
the defence of (minority) stockholders. In addition, shareholder primacy received 
much support from law and economics scholars (see, for example, Easterbrook 
and Fischel 1993). However, the major theoretical argument put forward to 
support it (the idea that shareholders are the only residual claimers) does not 
stand up to economic analysis. As has been convincingly argued by, amongst 
others, Williamson (1985), Blair (1995), and Zingales (1998) non-shareholder 
constituencies (and in particular workers investing in specifi c human capital) do 
bear risk when contracts are incomplete.

Yet a more pragmatic justifi cation for shareholder primacy is commonly used 
by its proponents: shareholder primacy is considered to be the most effective 
way to foster managerial (corporate) accountability. In other words, stock market 
control of non-fi nancial fi rms is described as effi cient. The main reason is that 
it assigns a clear objective to managers (the maximization of the market price 
of shares), together with numerous disciplinary and incentive mechanisms. By 
contrast, a stakeholder approach would dilute managerial accountability and 
lead to a (sub-optimal) politicization of the board of directors (see for example, 
Bainbridge 1993; Hansmann 1996; Tirole 2001). 

This chapter casts doubt on the validity of this doctrine, by arguing that 
shareholder primacy and stock market control of corporations lead to a decline 
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in managerial accountability. In the fi rst section, this decline is illustrated by an 
unprecedented series of accounting irregularities by champions of US and (to a 
lesser extent) European stock markets and a huge rise in executive compensations 
in the US. In the second section, we review the standard explanation of this 
process, which accounts for the failure of the supervising actors (gatekeepers and 
directors) in terms of inappropriate incentives. Shareholder primacy as such is 
hardly ever questioned. However, in the third section we argue that an exclusive 
control of the business fi rm by the stock market has a congenital defect. Hence we 
are led to consider the following paradox: shareholder primacy, usually described 
as a disciplining device, in fact favours erratic, deceptive behaviours on the part 
of corporate insiders. Following this analysis, in the fourth section we critically 
assess the legislative measures taken in reaction to corporate scandals, on both 
sides of the Atlantic. We show that these measures are deeply infl uenced by the 
primacy of shareholder ideology. Accordingly, the diffusion of this doctrine is 
an important (and by defi nition transnational) mechanism explaining the current 
evolution of corporate governance regulation and practices. We conclude, by 
stressing the role that (organized) labour might play to encourage and enhance 
corporate accountability. 

The Enron-era scandals in the US and in Europe

On 2 December 2001, Enron was placed under bankruptcy. At $63 billion in assets, 
this has been the largest bankruptcy in US history. In terms of stock market capital 
gone up in smoke, the loss infl icted upon shareholders was considerable: at the 
end of November, the stock traded at 26 cents. For Enron’s 27,000 employees, 
the damage was just as heavy. They lost their jobs, and their retirement fund 
evaporated. The in-house pension fund, based on a so-called 401(k) Plan and 
thus exempted from the Employment Retirement Income Security Act imposing 
diversifi cation, had been 60 per cent invested in Enron shares (Bratton 2002). 
Besides, heavyweights of the US fi nancial industry numbered among the actors 
compromised by this bankruptcy. The various investigations will show that 
accounting frauds and manipulations were systematic:1 heavy recourse to off-
balance-sheet accounting and creative accounting on the income statement all 
contributed to the misuse of value for the benefi t of few executives.

Much has been written on this high-profi le corporate scandal. Yet we would like 
to insist on one particular point: the compliance, in rhetoric and in practice, with 
the principles of shareholder value creation by Enron executives. This compliance 
allowed for a continual increase in Enron share prices; in turn, this favourable 
valuation sustained external growth through hostile takeovers and the use of 
stock options for white collars and executives. For example, in 2001, the year 
of bankruptcy, the Chief Executive Offi cer (CEO) made $9.6 million from stock 
options in two months (he was replaced in February); the Chief Financial Offi cer 
(CFO) made $3 million. Numerous signs of this compliance with shareholder 
value might be pinpointed. For example, Enron developed a fl at structure, weakly 
hierarchical, and organized around profi t centres judged on their ability to meet 
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fi nancial requirements. Moreover, the board of directors was composed of 12 
independent members out of a total of 14. As argued below, the independence 
of directors is one of the most basic requirements of a shareholder-friendly 
governance mode. Last but not least, asset-light strategy became the cornerstone 
of Enron’s strategic orientation in the second half of the 1990s. Simply put, 
this strategy consists in acquiring assets in a given industry (broadband, textile, 
bulk and agricultural chemicals, etc.), using them to trade commodities in those 
industries, and fi nally selling the assets at a profi t. In so doing, Enron was, 
again, obeying the commandments of ‘Value Based Management’ (VBM): the 
reduction of assets involved in the productive and commercial activity increases 
by defi nition the return on capital and ‘shareholder value’ (see below). If Enron’s 
success at risk management in the energy sector is indisputable, its rapid expansion 
and its collapse are closely related to this asset-light strategy. One of Enron’s 
particularities was to have instituted this as a permanent strategy for ensuring long-
term profi t (Chatterjee 2003).2 The concrete application of this principle leads to a 
policy of asset repurchasing and large-scale investment. Indeed, to sell, one must 
acquire assets beforehand. This was so much the case that Enron, in its last years, 
was much less an energy sector corporation than a fi rm specialized in the trading 
of very diverse assets, from which it derived more than two-thirds of its profi t. 
Enron’s inordinate profi t growth was due less to its choice of investments than 
to its policy of covering up the inevitable losses inherent in this type of activity. 
Its policy essentially consisted of transferring the most devalued assets, a priori 
unmarketable, to Special Purpose Entities (SPEs) which appeared at fi rst glance 
to be autonomous, but which were in fact controlled by Enron.3 Heavy use of 
off-balance-sheet accounting and deconsolidations, allowing Enron to undervalue 
its debt and to dispose of troublesome assets, became the company’s trademark. 
Enron used a galaxy of almost 3000 SPEs. If SPEs are fairly common in the US, 
there were three particularities in the Enron case: the number of SPEs, the extent 
of deconsolidation4 and the misuse of company property to allow for substantial 
personal enrichment.

Astonishing as it sounds, it was not an isolated case. In the months that followed 
Enron’s collapse, massive scandals of listed companies in the US followed one 
after the other. The telecommunications sector was hit especially hard by the 
bankruptcies of Qwest, Global Crossing, and WorldCom. WorldCom’s June 
2002 bankruptcy even surpassed Enron’s in scale – $104 billion in assets and $41 
billion in liabilities. In each case, accounting frauds and manipulations became 
systematic, to guarantee favourable stock market valuations. For example, Global 
Crossing, created in 1997, used its inordinate market capitalization (more than $40 
billion at the end of 1998, just months after being listed) to pursue a particularly 
aggressive acquisition policy. But all sectors were involved. In 1998, 158 listed 
companies were the objects of earnings restatements; in 2000, this number rose 
to 223, a 43 per cent increase. According to a report published by the General 
Accounting Offi ce in October 2002, between January 1997 and June 2002, nearly 
10 per cent of listed companies in the US restated their earnings at least once due 
to accounting irregularities. Moreover, a recent study conducted by the Huron 
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group demonstrates that earnings restatements following fi nancial irregularities 
are on an upward trend:5 they reached a peak in 2004, with a total number of 
414. Ultimately, the 1990s and the fi rst half of the 2000s witnessed a dramatic 
increase in fi nancial irregularities, together with a growing sensitivity of corporate 
executives to investor interests.

Recent decades also witnessed a huge rise in executive compensations in the 
US. According to Holmström and Kaplan (2003) overall CEO compensation 
increased by a factor of six during the 1980s and the 1990s. Most of this increase 
took the form of incentive pay – primarily stock options. This process has resulted 
in a deepening of intra-fi rm inequalities, of which the Business Week executive 
pay survey, regularly carried out, gives an idea: in 1980, the average income of 
CEOs of the largest fi rms in the US was 40 times the average salary of a worker. 
In 1990, it was 85 times greater, and in 2003, it jumped to 400 times greater. From 
a strict economic standpoint, such an increase raises serious concern: it is hard to 
explain on the basis of incentive factors alone, despite the effort made by some 
authors (see in particular Jensen and Murphy, 2004). Rather, a process of rent 
extraction by corporate managers is highly plausible (Bebchuk and Fried 2004; 
Bratton 2005). As such, this process might be considered together with the wave 
of fi nancial scandals and accounting irregularities. Both are the most visible marks 
of a structural phenomenon: a decline in corporate management accountability. 

Even if the US was particularly affected by scandals related to the management 
of listed companies, European countries did not escape unscathed. Various 
examples can be cited, though none having the magnitude of the US crisis: Vivendi 
Universal and France Télécom (FT) in France, Ahold in the Netherlands, and 
Parmalat in Italy all contributed in varying degrees to undermining confi dence in 
fi nance-led capitalism. However, European CEO compensations did not increase 
to the same extent as the US ones, the main reason being the smaller diffusion of 
stock options.6

Parmalat, declared insolvent on 27 December 2003, has been considered as the 
‘European Enron’. And indeed, the concentration of ownership did not in the least 
prevent an Enron-like scenario. The largest food-processing corporation in Italy, 
quoted on the Milan Stock Exchange, was 51.3 per cent held by the family of the 
founder who was accused of having misappropriated more than one billion euros. 
The CFO/majority shareholder simply played the part of the managerial team in 
misappropriating assets. Even if some differences might be pinpointed between 
the two scandals (Coffee 2005) Parmalat would include most of the ingredients 
of the Enron affair. In particular, in the 1990s, the company launched an intensive 
policy of acquisition and diversifi cation, accompanied by the raising of large 
amounts of cash on the US and European stock and bond markets. Parmalat 
contracted 26 bond loans starting in 1996, for an estimated debt of seven billion 
euros by the time insolvency was declared. And as with Enron, Parmalat had a 
multitude of offshore fronts designed to ease the balance sheet – a practice that 
would particularly increase beginning in 1998.7

In the case of FT, it is again the reliance on stock markets in order to 
implement a policy of accelerated development which is the direct source of 
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its diffi culties. Nevertheless, this case differs from Parmalat and Enron in that 
fraudulent accounting practices were never uncovered.8 In 1995, the president 
who arrived to restructure FT was given the responsibility of preparing the state-
owned operator for the opening up of its capital and for the liberalization of the 
telecommunications sector in Europe, scheduled for 1998. A policy of large-scale 
acquisitions was immediately embarked upon, particularly well received in a 
period of rising stock markets. The policy was rewarded: in June 1999, FT was 
placed fi rst in France in the Economic Value Added/Market Value Added ranking 
made by the Parisian branch of the fi rm Stern, Stewart & Co. Vivendi Universal 
(whose conduct perfectly mimicked the American style of external growth based 
on stock price increase) was placed fourth. Much of these ingredients may be 
found in the case of Ahold.9 The Dutch company pursued an aggressive external 
growth strategy through acquisition, mainly in the US, with an objective of a 
15 per cent annual growth in earning per shares during the 1990s. Just like FT, 
Ahold was awarded for its shareholder-friendly business conduct (De Jong et al. 
2005): from 1990 to 2001, Ahold was designated seven times as the best company 
during the Day of the Share. Returning to FT, the year 2000 saw no pause in 
the activity of acquisition, in spite of the reversal in capital market trends. FT 
acquired 28.5 per cent of MobilCom’s capital and bought Orange from Vodafone. 
This policy of international development, as well as the acquisition of Universal 
Mobile Telecommunications System (UMTS) licences, was expensive: in the year 
2000 alone, FT’s debt quadrupled to 60 billion euros. The debt-to-equity ratio 
reached 180 per cent. The company thus engaged in a policy of non-strategic 
asset disposal in the hopes of easing the pressure. Balance sheet restructuring was 
impeded by continued depreciation of the company’s stock market price, which 
lost 65 per cent of its value between January and September 2001. FT found 
itself trapped in a dynamic of debt appreciation/equity depreciation: stock market 
deterioration calls into question debt reduction by asset disposal, which reinforces 
the decline of stock market prices. In spite of this, FT continued to acquire, buying 
the Polish company TPSA in return for four billion euros more in debt. At the end 
of June 2002, the debt reached 70 billion euros, making FT the company with the 
highest debt in the world. In September, the CEO of FT was replaced. 

Upon closer inspection, the repeated fi nancial scandals on both sides of the 
Atlantic reveal a common rationale: the use of stock markets in a framework of 
aggressive acquisition policies with no obvious economic logic. Enron, Parmalat, 
FT and Ahold were favourably evaluated by stock markets and investor relations 
became a crucial component of their strategy. As such, these four companies bring 
to light a paradoxical affi nity between managers’ desire to expand and the defence 
of shareholder primacy. This paradox is even more accurate when one considers the 
dramatic increase in CEO compensation in the US. In sum, never have managers 
been as powerful, or at least so well-remunerated, as they have been since the 
return in force of the shareholders. The rest of this chapter provides some insights 
into this striking paradox, at the very heart of fi nance-led capitalism
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Financial market requirements and control

Essentially, the increasing power of investment funds is expressed by the imposition 
of constraining criteria of fi nancial returns on listed companies. The competition 
among funds to attract collective savings is transferred onto the companies, which 
are judged on the basis of their ability to meet the fi nancial demands imposed on 
them. 

Following this process of fi nancialization, VBM is now a common practice for 
listed companies (Cooper et al. 2000). While the wealth going to shareholders 
is normally measured by net return (that is the profi t once the employees have 
been paid and the debts serviced), VBM is based on the assumption that value 
actually created for shareholders comes from surpluses relative to the profi tability 
demanded by the capital market. This value has been termed the Economic Value 
Added (EVA) by the Stern & Stewart consulting fi rm at the beginning of the 
1990s, which copyrighted it. If all the listed companies have not adopted the EVA 
model as such, it has nonetheless, by virtue of its widespread dissemination,10 
contributed to legitimating and to theoretically grounding the investment funds’ 
demands for fi nancial returns.11

The assumption that there are no tax deductions or exceptional results simplifi es 
the calculation, so that the current result merges with the net result. Let us denote 
R the net result, D the book value of debts, r their average costs, EC the book 
value of equity capital, k the equilibrium return on equity capital as determined 
by the Capital Asset Pricing Model (CAPM),12 K the total book value of the 
assets (D + EC) and WACC the weighted average cost of capital.13 The simplest 
expression of a company’s EVA is then the following:

EVA = R – k.EC  (1)

By denoting ROE the return on equity (R / EC) and ROA the return on assets 
(R / K), expression (1) is rewritten as follows:

EVA = (ROE – k).EC = (ROA – WACC).K (2)

Equation (2) brings out the specifi c nature of the EVA: if the effective return 
on investment (the ROE) is the rate k, which correspond to the equilibrium market 
return for that class of risk, then the EVA model considers that no ‘value’ has 
been created (EVA=0). Likewise, if the investment is ultimately remunerated at 
a rate n with 0 < n < k, then there is destruction of value: there is some return 
on investment, but less than the market has the right to expect. The difference is 
identifi ed as a loss, even if shareholders are paid for their investment. The market 
return at equilibrium (k) becomes a minimal return or an opportunity cost, ‘always 
to be exceeded’ (Batsch 1999: 36).

As such, the creation of shareholder value originates in a logic of imbalance 
transformed into a permanent objective. The macroeconomic inconsistency of 
this principle is obvious: all the (listed) companies cannot create value for their 
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shareholders, whatever the quality of their management. At a microeconomic 
level, methods for doping fi nancial returns beyond what the companies’ economic 
potential would permit are sustained by elevated stock-exchange prices. These 
methods combine the increase of the debt-to-equity ratio if the interest rate r is 
below k (decrease in the WACC), the asset-light strategy (increase in ROA), the 
repurchase of shares (increase in ROE) and external growth. 

These methods have been extensively used by Enron’s, Parmalat, FT and 
Ahold’s offi cers. Clearly, none of them are sustainable in the medium to long-
term. These are short-term strategies aiming at fostering fi nancial returns (ROE) 
beyond the market equilibrium (k). As such, they are highly risky and encourage 
bold innovations fl aunting acceptable standards of caution: hence the necessity 
to have effi cient controlling (supervising) devices, especially in a period of stock 
market bubble.

The board of directors constitutes the main internal control device. Following 
Fama and Jensen (1983a), shareholder primacy proponents depict the board 
as an institution whose function is to reduce agency costs by monitoring and 
ratifying the actions of the managerial team on behalf of the shareholders. The 
‘strategic’ role of the board, as an organ supporting executives in their choices 
(Roberts et al. 2005), is minimized. This conception has a crucial consequence: 
non-executive directors’ independence from the management is recognised as a 
cardinal value, preventing confl icts of interests. Therefore, board failure to control 
corporate executives in the various scandals has been most often interpreted as a 
consequence of a lack of independence for directors. In other words, the failure, 
we are told, originates in poor incentives: directors were not in a good position to 
supervise managers not because they could not, but because they were not willing 
to do so.

The same argument is put forward to account for the failure of ‘gatekeepers’, 
held responsible for verifying the honesty and the relevance of fi nancial 
statements as well as for using the information to give the best advice possible 
to investors. Three different actors are mainly concerned: external auditors 
(who verify and certify companies’ accounts), securities analysts (who compile 
information in order to make buy-and-sell recommendations on securities) and 
ratings agencies (which assess companies’ solvency). The auditors and the 
fi nancial analysts are those whose responsibility in the high-profi le scandals 
has been the most emphasized. According to Coffee (2002), who provides 
the most convincing thesis on that point, auditors’ and analysts’ failure is 
due to misappropriate incentive or confl ict of interests running through these 
professions. Concerning auditors, the confl icts arose as fi rms began to provide 
consulting services to their clients – beyond auditing. Not wanting to lose this 
lucrative consulting activity, audit fi rms tended to be more indulgent toward the 
accounts presented. These confl icts of interest were nothing new, but it seems 
they became particularly widespread over the course of the 1990s: according to 
the Panel on Audit Effectiveness, from 1990 to 1999, earnings from consulting 
rose from 17 per cent, to 67 per cent of total fee income. Coffee (2002) also 
underlines the fact that, in the 1990s, a series of legal decisions made legislation 
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on auditors’ responsibilities more fl exible. Thus the cost of error was relatively 
weak. Confl icts of interest are also presented as the main driver of analysts’ 
adrift: securities analysts most often worked for investment banks offering 
advisory services to the corporations they analyse. Under these conditions, it 
can prove to be a costly move (both for the bank and the analyst’s career) to 
issue a recommendation to sell. The mounting force of confl icts of interest may 
be properly appreciated by looking at the ratio of buy recommendations versus 
sell recommendations, issued by all of the analysts in the US: whereas in 1991 
the ratio was six to one, by 2000, it had risen to 100 to one. Ratings agencies 
seem to have been less concerned with confl icts of interests; yet one may wonder 
why, in such circumstances, they gave such an excellent credit rating to Enron 
up until December 2001.

If the failure of these actors (directors and gatekeepers) is obvious, the reason 
behind it remains open to discussion. The next section offers an original point 
of view on that question, one that emphasises cognitive rather than incentive 
concerns.

The limits of external control

The fact that incentive concerns (lack of independence) contribute to the decline in 
managerial accountability is indisputable. Yet one may doubt that this explanation 
is suffi cient in accounting for the paradox previously put forward, according to 
which the power of corporate executives seems to increase together with the 
extension of shareholder primacy. As a consequence, we would like to offer a 
complementary explanation: we argue that cognitive problems, intimately linked 
to shareholder primacy, are the main driver behind the decline in managerial 
accountability. To do so, we rely on the seminal work of Berle and Means (1991 
[1932]).

Few books have caused as much stir as The Modern Corporation and Private 
Property, written in 1932 by Berle and Means. The ‘separation of ownership and 
control’ is still a key concept in academic debates on corporate governance (see 
on this also the introductory chapter to this book). Berle and Means observed that 
shareholder primacy, as a social and economic fact, was over: a majority of US 
listed companies were under managerial control because of share dispersion. This 
empirical observation was presented in Book I of the Modern Corporation. Book I 
remained, by far, the most famous. However, Book II, devoted to an analysis of 
the jurisprudence of the time, offers deep insights concerning the relationships 
between fi rm and fi nance that have been largely overlooked by subsequent 
commentators. 

The analysis developed in Book II demonstrated that US jurisprudence still 
espoused the doctrine of shareholder primacy as a normative, guiding principle. 
As such, it considered that managerial power was an abuse that should be 
remedied. This revealed a certain lag in the legal order in relation to the social and 
economic reality, as well as underscoring the failure of the legal order to discipline 
corporate managers. Indeed, detailed analysis of the jurisprudence showed that the 
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stacking of legal measures, with the aim of ensuring shareholder control despite 
the dispersion of equity capital, was totally insuffi cient for restoring shareholder 
power:

As the power of the corporate management has increased, and as the control of 
the individual has sunk into the background, the tendency of the law has been 
to stiffen its assertion of the rights of security holder. The thing that it has not 
been able to stiffen has been its regulation of the conduct of the business by 
the corporate management. And this omission has resulted, not from lack of 
logical justifi cation, but from lack of ability to handle the problems involved. 
The management of an enterprise is, by nature, a task which courts can not 
assume; and the various devices by which management and control have 
absorbed a portion of the profi t-stream have been so intimately related to the 
business conduct of an enterprise, that the courts seem to have felt not only 
reluctant to interfere, but positively afraid to do so. 

(Berle and Means 1991 [1932]: 296)

This quotation clarifi es the reasons behind the legal system’s incapacity to 
control effectively the misappropriation of corporate wealth by managers: these 
misappropriations proceed, for the most part, from the very process of management 
itself. It is, for example, by choosing to take over a given fi rm or to invest in a 
given market that the executives increase their wealth and power at the expense 
of shareholders. Managers can always justify their choices by invoking industrial 
strategy, a justifi cation that is practically impossible for the law to contest. And 
the reason is simple: courts are exterior to the fi rm as much as the shareholders 
concerned with preserving the liquidity of their shares. Ultimately, cases of pure 
embezzlement, objectively perceptible by the law (insider trading, for example, or 
misuse of corporate property), are relatively rare. 

This analysis of the courts’ structural inability to discipline managers did not 
receive much attention, as compared to the free riding problem stemming from the 
dispersion of ownership.14 However, it has profound insights for current debates 
on corporate governance. Berle and Means (1991 [1932]) did not only emphasise 
the diffi culty for ‘liquid’ (small) shareholders to control corporate executives; 
they also underlined the intrinsic limits of purely external control. Courts have the 
(legal) power to discipline executives, but they do not have reliable information 
to do so in a rational manner. Because they are remote from day-to-day business 
conduct, courts lack the knowledge of business conduct, of the fi rm as a productive 
entity, necessary to discipline corporate executives in the name of stockholders. 
In fi ne, Berle and Means (1991 [1932]) shed light on the cognitive limitations of 
courts as a corporate management controlling device.

This argument is particularly interesting as it can be extended to the case of 
gatekeepers and directors. Just as courts, the gatekeepers are exterior to the fi rm. 
Being outside the fi rms, they can only monitor a fi rm’s behaviour ex post, the 
limits of which were evident in the Enron-era fi nancial scandals. If they did fail 
in these high-profi le scandals, cognitive reasons may be at least as important 
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as incentive concerns: by nature, the gatekeepers are limited in their ability to 
evaluate the origins of corporate profi ts. As a consequence, it is misleading to put 
the full responsibility of corporate control on their shoulders.

At fi rst sight, the case of the board of directors is different. According to 
institutional investors as well as shareholder primacy proponents, the raison d’être 
of this internal organ is the control of the managerial team on behalf of distant 
stockholders. Following this line, independence – as a way to prevent collusion 
between the controllers (board members) and the controlled (managers) – came 
to be a cornerstone of corporate governance reforms. The diffi culty is that it is 
hard to give a precise content to the concept of independence. Yet institutional 
investors need clear signs, visible from a distance. Among these signs, the 
absence of relationships with management is favoured. But as Roberts et al. 
(2005) note, such an approach of independence tends to limit the involvement and 
engagement of non-executive directors in corporate affairs. In turn, this means a 
rather weak knowledge of the fi rm and its productive and commercial dynamics. 
The assessment of the board of directors offered by the doctrine of shareholder 
primacy is therefore paradoxical in that it advocates an increasing exteriority 
for this internal mode of control. As argued before, this exteriority reduces the 
effectiveness of the board as a controlling device. But it is even more damaging 
for its strategic role, that remains (contrary to the claim of the agency theorists) an 
essential part of the job. The in-depth study conducted by Roberts et al. (2005: 19) 
demonstrates that if independence is a crucial feature for non-executive directors, 
it should be understood as a ‘willingness to exercise independence of mind in 
relation to executive strategy and performance’. And this willingness is only 
possible if directors’ knowledge about the company and its management is strong 
enough. Accordingly, as Roberts et al. logically conclude: ‘[…] the advocacy by 
institutional investors, policy advisors and the business media of greater non-
executive independence may be too crude or even counter-productive’ (ibid.). The 
Enron case is a good example of this upshot of independence: Enron’s board, 
composed of 12 independent directors of a total of 14, saw nothing of what was 
going on inside the corporation.

Ultimately, the information used by stock markets to evaluate business conduct 
and performance is produced by actors that are, by their very nature, outside the fi rm 
– that is, by actors that are not directly involved in business conduct or productive 
activity. As such, they suffer from intrinsic cognitive limitations. Reliable 
knowledge on the business fi rm is to be acquired, in a large part, inside the fi rm as 
a going concern, combining specifi c competences and tacit knowledge – a point 
that Berle and Means (1991 [1932]) did already note. By trying to empower liquid 
investors, shareholder primacy contributes to the externalization of the sources 
of information and control on business conduct. In fi ne, those who are supposed 
to be sovereign, those whose interest should be served, are in a structurally weak 
position to properly evaluate the accuracy of the business conduct. Accordingly 
the defi ciency of control is a congenital defect of shareholder primacy, rather than 
a failure that can be corrected. A purely external control on the business fi rm, 
through liquid stock markets, suffers from cognitive limitations, beyond incentive 



The paradox of shareholder primacy 69

concerns. The fact that Europe has been hit by corporate fewer scandals and that 
the surge in CEO compensation is to a much lesser degree than in the US is 
because the fi nancialization of the business fi rm is less advanced.

Let us sum up our argument so far. The growing implementation of the doctrine 
of shareholder primacy has two consequences. On the one hand, it results in high 
fi nancial demands, with a logic of imbalance. On the other hand, shareholder 
primacy leads to an exteriorization of supervising devices, which means a rather 
weak form of control. As a consequence, capital markets have increased their 
ability to obtain results (in terms of fi nancial return) but they are structurally 
limited in their ability to appreciate the way these requirements are met. This 
contributes to make managerial power less accountable: fi nancial irregularities 
multiply and executive remunerations explode. Shareholder primacy fails exactly 
where it strives to succeed: it reinforces the discretionary power of managers 
rather than limiting it. 

US and European regulatory responses

The Sarbanes-Oxley Act (SOA), promulgated on July 2002 less than 10 days after 
WorldCom’s bankruptcy, was the explicit response to the loss of confi dence in 
US security markets. This legislation addresses two main issues. First, the SOA 
strengthens the auditors’ regulation in order to limit confl icts of interests. From 
now on, audit fi rms are forbidden from providing certain services to the fi rms they 
are auditing – appraisal or consulting services, creation and operation of fi nancial 
data processing systems, etc.15 Note that despite their ineffectiveness as gatekeepers 
from 1997 to 2001, securities analysts are the objects of fairly inconsequential 
clauses aimed principally at preventing confl icts of interest. The Act does not 
deal with ratings agencies. Second, the SOA reaffi rms the disciplinary role of 
the board of directors. The most signifi cant rule concerns the audit committee. 
The Securities Exchange Commission is authorized to strike a company off the 
exchange if its audit committee, ‘directly responsible for appointing, paying 
and supervising’ the external auditor, is not entirely composed of independent 
members. Note that even if the text does not specifi cally anticipate the obligation 
to put an audit committee into place, it does specify that in the absence of such a 
committee, all clauses dealing with this committee (notably the independence of 
its members) must be applied to the board of directors as a whole. The constrictive 
character of this clause leads one to conclude that the majority of listed companies 
will create an audit committee. Despite increasingly virulent criticism, the subject 
of stock options is not even broached.

In short, the SOA can be summed up as follows: shareholder value is good, but 
its monitoring system failed. And this failure is considered to be due to confl icts 
of interests, inside the board of directors and audit fi rms. As such, the SOA does 
not call into question the source of the problem – a mode of governance focused 
exclusively on satisfying fi nancial markets. From this point of view, one may 
doubt on the ability of the SOA to reduce the growing inequalities inside listed 
companies.
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Confronted with the weakness, which the US market crisis revealed, of 
an oft-cited model of excellence, European regulatory authorities have most 
often been reactive rather than proactive. At the European level, the choice in 
favour of the IFRS for corporate accounting, with the adoption of Regulation 
1606/2002/CE, is willingly presented by the European Commission as its 
principal preventative measure.16 However, the Anglo–American orientation 
of the accounting system developed by the IASB, raises serious concerns. In 
the US, the fi rst conceptual norm (Statement of Financial Accounting Concept 
1), published in 1978 and devoted to the objectives of accounting information 
diffused by quoted companies, recognizes explicitly that the privileged users 
are the shareholders (current or potential) and creditors. Accounting must 
help them to evaluate the cash fl ow perspectives. The vision of accounting as 
working within a larger project of capital market effi ciency is very palpable in 
this fi rst standard (Aglietta and Rebérioux 2005). In continental Europe, until 
the choice in favour of IFRS, accounting information was destined a priori 
for a broader public than simply fi nancial investors. The French example is a 
good one. If there are no conceptual norms explicitly indicating the privileged 
users of corporate accounting, the process of accounting standardization is a 
sign of a stakeholder rather than a shareholder approach. The elaboration of 
accounting rules both for quoted and non-quoted companies was the business of 
the National Accounting Council (Conseil National de la Comptabilité, CNC). 
The CNC has about 50 members, representing the accounting profession and 
public administration, but equally the various unions – workers and employers. 
Accordingly, the elaboration of standards follows a process of negotiation 
between the different members of the CNC. The EU’s choice of IFRS for listed 
companies replaces this stakeholder approach of corporate accounting by a 
pro-shareholder one: the conceptual framework of the IASB clearly favours 
stockholders (see also the contributions by Nölke and Perry, and Dewing and 
Russell to this book). As a consequence, rather than consolidating elements 
particular to the European model, this choice brings Europe closer to US 
practices at the very moment these appear most fragile. For example, the ‘fair 
value’ method (the warhorse of the IASB) is at the root of numerous accounting 
manipulations.17 

Faced with an ever increasing number of scandals across the Atlantic, in April 
2002, the European Commission decided to entrust the drafting of a report on 
desirable reforms in EU law to the hands of a ‘high level group’ of experts in 
business law. Chaired by Jaap Winter, the group had been formed several months 
earlier with the purpose of refl ecting on how to respond to the defeat of Directive 
XIII on takeover bids (see also the contribution by Van Apeldoorn and Horn to 
this book). A fi rst report, called ‘Winter I’ (Winter 2002a), was made on this issue 
in January 2002. In November of the same year, the ‘Winter II’ report appeared 
(Winter 2002b), proposing ‘a modern regulatory framework for company law in 
Europe’. The general orientation of the report, favourable to shareholder value, is 
clearest in the following lines:18
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In a proper system of corporate governance, shareholders should have effective 
means to actively exercise infl uence over the company. As we emphasised 
in our Consultative Document, shareholders are the residual claimholders 
(they only receive payment once all creditors have been satisfi ed) and they 
are entitled to reap the benefi ts if the company prospers and are the fi rst to 
suffer if it does not. Shareholders need to be able to ensure that management 
pursues – and remains accountable to – their interests. Shareholders focus on 
wealth creation and are therefore, in the Group’s view, very suited to act as 
‘watchdog’ not only on their own behalf, but also, in normal circumstances, 
on behalf of other stakeholders. 

(Winter 2002b: 47)

Inspired in large part by the SOA, but having to take European specifi cities into 
account, the report’s conclusions are fairly modest. The report proposes that the 
board of directors be made collectively responsible for the accuracy of the fi nancial 
statements; moreover, the report looks favourably on harsher punishment for 
fraud, most notably banning a guilty party from working as a director anywhere in 
Europe. The structure of ad hoc nomination, audit and remuneration committees 
within the board of directors poses its own particular problems.19 Conscious 
of the US model of governance, the report insists on the advantages of the 
independence of board members who head committees. The report immediately 
notes, however, that this arrangement would be diffi cult to adapt to Europe. It 
would automatically exclude majority shareholders and employee representatives, 
because their involvement in the fi rm would be incompatible with the notion of 
independence. Yet majority shareholders are present all over Europe, and board-
level participation of employee representatives is characteristic of many member 
countries. Not only can the insistence on board members’ independence be 
criticized per se (see above); it also does not fi t very well with the European model 
of corporate governance, in which workers as well as blockholders do play a role. 
Thus the report adopts a moderate position, one of fairly limited scope: ad hoc 
committees should constitute a majority (not a totality) of independent members. 
The most daring clause in the report, which clearly differentiates itself from the 
SOA, is that it proposes stronger regulations on stock options. The group argues 
that shareholders should be better informed as to the use of stock options as a tool, 
as well as to the way they are recorded in accounting, but without proposing any 
particular method.

To sum up, the ‘Winter II’ Report (Winter 2002b) illustrates the reaction of 
European regulatory authorities. They did not use the US crisis to reaffi rm the 
specifi cities of the continental European model. Instead, they were content to copy 
measures taken in the US, exploiting the relative quiet of the European landscape 
to justify less ambitious clauses.
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Conclusion

Shareholder primacy originates in a misleading conception of the fi rm, as a 
standard fi nancial asset. This conception fi nds an operational content through the 
EVA/MVA metrics: indeed, these metrics support the idea that investment in fi rms 
implies a constant comparison of ex ante defi ned opportunity costs. This is a purely 
fi nancial conception of the fi rm that denies its productive dimension: profi t (or 
value) creation is the result of a temporal and social process (production), rather 
than something that can be defi ned and required ex ante. Besides, this conception 
relies on the belief of the effi ciency of a purely external control by stock markets. 
This belief is a fallacy that forgets, once again, the productive dimension of the 
fi rm: profi ts originate in the pooling and coordination of complementary and 
specifi c assets (human, tangible and intangible), that cannot be observed solely 
from the outside. The practical consequences of the implementation of shareholder 
primacy are damaging: managerial accountability declines rather than increases. 

At the theoretical level, an alternative conception of the corporation and its 
governance is needed, one that recognizes both the specifi c nature of the fi rm 
as a productive entity and the role played by workers in this entity. Employees, 
by defi nition, have access to specifi c and tacit knowledge, the foundation 
of effective monitoring. As such, the institutionalization of the views of the 
workforce within companies’ decision-making procedures can be portrayed 
as a structural safeguard against the misalignment of fi nancial and productive 
interests (Moore and Rebérioux 2007). This should, in theory, enable some 
degree of non-shareholder input into important strategic decisions (for example 
mergers or major fi nancial restructuring projects) on an ex ante basis, thus vesting 
employee representatives with the formal role of policing controversial exercises 
of managerial prerogative.

At the political level, the preceding analysis should lead to a renewed attention 
to the European (continental) mode of corporate governance. Indeed, the 
European continental model is characterized by worker involvement in corporate 
governance (Rebérioux 2002):20 as a constituent element, workers have the right 
to be informed and consulted about the main issues in the functioning of the fi rm. 
Possibly, they may be granted a power of co-determination on a more or less wide 
range of subjects, through elected representatives. Through these rights, managers 
are induced (or forced) to take the interests of employees into account when 
making their decisions. Corporate governance is directly affected: these rights to 
information, consultation and co-determination contribute, when they exist, to the 
defi nition of a specifi c aim for the exercise of power within companies, in which 
the maximization of the well-being of shareholders is not taken to be the required 
norm. And these rights provide at least some internal countervailing powers that 
may foster corporate accountability.
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Notes

 1 The Powers Report (2002) remains the authoritative reference. See also the US 
Senate Report (Permanent Subcommittee on Investigations of the Committee of the 
Governmental Affairs United States Senate, 2002).

 2 As reported by Chatterjee (2003), Enron’s executives announced in August 2001 – a 
few months before the bankruptcy – plans to sell 4 billion in assets over the following 
two years.

 3 A Special Purpose Entity is a legal structure, created at the instigation of a company 
for multiple purposes: to avoid paying taxes on foreign transactions, to make risk 
transfers and, in the case of Enron, to make off-balance-sheet deconsolidations. The 
parent company is not liable for the debt of the SPE providing it holds less than 50 per 
cent of its equity capital.

 4 In April 2000, 50 per cent of assets were non-consolidated.
 5 Cited by Coffee (2005).
 6 Coffee (2005) gives the following indications: in 2004, CEO compensation was 531 

times greater than the average employee compensation in the US, 16 times in France 
and 11 in Germany

 7 At the centre were the Bonlat Financing Corporation and the Epicurum funds, both 
registered in the Caiman Islands. The announcement by the Bank of America, on 
19 December 2003, of a ‘black hole’ of 3.95 billion euros in Bonlat’s accounts 
precipitated the company’s downfall: these liquid assets, registered to the account 
of the offshore company with the Bank of America, only existed because of a false 
document. The revelations which followed increased the estimate of the black hole 
to between seven and 13 billion euros, close to one per cent of Italy’s gross domestic 
product. The hole was simply virtual assets compensating for real debt.

 8 One of the reasons may be the large stake held by the French state.
 9 For a detailed account of the Ahold case, see De Jong et al. (2005).
 10 See special issue of the Journal of Applied Corporate Finance for the USA, Cooper et 

al. (2000) for the UK and Hossfeld and Klee (2003) for German and French fi rms.
 11 Yet, as argued earlier, fi nancial requirements should not be considered as a pure 

constraint on corporate executives. The regular fulfi lment of these requirements – the 
creation of value for shareholders – induces a continuous rise in stock prices. In turn, 
this rise is the pre-condition for a strategy of large scale acquisitions that enables a 
high-speed (external) growth. Besides, positive stock market valuation allows for a 
considerable increase in compensation, through share options schemes. 

 12 The CAPM, developed in the 1960s permits the calculation of the premium which 
rational investors expect for holding risky assets (with high volatility). 

 13 By defi nition, we have WACC = k.EC / K + r.D / K = k – (k – r).D/K. 
 14 When equity capital is widely dispersed, shareholders have weak incentives to get 

involved in the internal affairs of the company. For each shareholder possessing an 
insignifi cant fraction of the capital, the effort necessary to get executives to adopt their 
views is much greater than the expected gain, implying a typical case of free riding.

 15 In addition, the Public Company Accounting Oversight Board – a new supervisory 
body created by the SOA, in charge of implementing the peer review system in the 
profession – has the authority to extend this list of forbidden activities in order to 
guarantee the stability of these ‘Chinese walls’.

 16 For an in-depth analysis of the transformation of accounting standards following 
Enron-era fi nancial scandals, see the contribution by Dewing and Russell to this 
book.

 17 The ‘dark fi bres’ example, in the Enron case, is particularly illustrative. Enron invested 
in an enormous network of high-speed fi bre optics cable of which a large part had not 
been activated. Internally valued at $33 million, this embarrassing asset was sold to 
an SPE for $100 million. Enron saw a $67 million profi t on the transaction. It was 
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a classic example of Enron’s practices, making a fi ctive capital gain by passing off 
depreciated assets onto affi liates at arbitrarily fi xed prices. Yet the story does not end 
there. Not content with making a profi t on a poorly performing asset – the result of a 
disastrous investment – Enron took the opportunity to re-evaluate all of its assets that 
were similar to the ‘dark fi bres’. Shrewdly arguing that this operation revealed the 
‘fair value’ of its assets, in other words their market price, Enron’s management had 
but to apply ‘marked to market’ in order to increase the value. In corporate accounting, 
the principle of ‘marked to market’ advocates to value an asset at the price that one 
would obtain for it on a liquid market, even if there is no intention to sell it. This 
principle opposes the historical cost method, according to which an asset is valued at 
entry (so called historical) cost, taking into account of its progressive depreciation.

 18 In particular, one should note the use of the classical (yet misleading) argument in 
defence of shareholder primacy according to which stockholders are ‘the residual 
claimers’. 

 19 Concerning external audit, the European Commission issued a recommendation 
on 16 May 2002, arguing for a clear separation between account certifi cation and 
consulting activities.

 20 Considering only the supranational regulation (EU level), the following directives 
are worth noting: Directives 98/59 and 77/187 on the information and consultation of 
workers in cases of collective lay-offs and establishment transfers, Directive 2002/14/
CE establishing a general framework relating to information and consultation of 
employees, Directive 94/45/CE on European works councils and Directive 2001/86/
CE on worker involvement in the European company.
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5 The transformation of 
corporate governance 
regulation in the EU

From harmonization to 
marketization

Bastiaan van Apeldoorn and Laura Horn

The virtual unifi cation of national company laws in all essential aspects […] is 
a deliberate act of policy on the part of the Community. In fact, it is a political 
act necessitated by the desire to accomplish the aims of the Community.

(Schmitthof 1973: 89)

The responsibility of the regulator is to set up the framework, which then 
enables the markets to play their disciplining role in an effi cient way.

(Bolkestein 2003a)

Introduction

Corporate governance regulation forms an integral part of the socio-economic 
confi guration of the EU. Within the EU, national corporate governance 
regulation has developed along trajectories of path-dependence and institutional 
complementarities (see Hall and Soskice 2001). Yet while institutional diversity 
remains considerable, there have been far-reaching and fundamental changes in 
the Member States’ approaches to corporate governance regulation. At the same 
time, with the progression of market integration in the EU, the regulation of 
corporate governance at the European level has become more signifi cant both 
in scope and in impact on national systems. In particular over the past fi ve years 
or so, a broad range of regulatory initiatives with regard to company law and 
corporate governance has been taken by the European Commission. These efforts, 
we shall argue, mark both a continuation (with respect to some of the issues 
involved) and a fundamental break (regarding both form and content) with earlier 
attempts at company law harmonization within the European Community (EC). 
This transformation of corporate governance regulation at EU-level, then, may 
be seen as a refl ection and at the same time as an important cause of a broader, 
transnational transformation of corporate governance regulation in the European 
political economy. Indeed, the argument that the European integration process is 
a signifi cant driving force of changes in national regimes of corporate governance 



78 Bastiaan van Apeldoorn and Laura Horn

is well established in the literature (Story and Walter 1997; Rhodes and Van 
Apeldoorn 1998; Lannoo 1999; Bieling and Steinhilber 2002). 

Given the obvious importance of corporate governance regulation at the EU 
level, it is somewhat surprising that thus far little attention has been given to 
the nature and origins of this emerging European regulatory framework (but see 
Bieling and Steinhilber 2002 for an important partial exception). With regard to 
its nature, most analyses remain limited to the question whether or not current 
changes imply a convergence of the Rhenish national varieties of capitalism on the 
so-called Anglo-Saxon model (Albert 1993; Hall and Soskice 2001), or whether 
we are witnessing a new, ‘hybrid’ form of European corporate governance (Cernat 
2004; Rebérioux 2002). Although this is an important debate, it tends to bypass 
a more thorough understanding of the nature of the European project itself, in 
particular of its specifi c socio-economic and political content. This is all the 
more the case since, to the extent that an attempt is made to explain changing 
corporate governance regulation, whether at the EU or at the national level, it is 
seen as due to exogenous pressures stemming from ‘globalization’ in general, and 
recent corporate scandals in particular (Lannoo 1999; Lannoo and Khachaturyan 
2003). What this argument ignores, we suggest, is the fundamentally political 
and ideological nature of the regulatory initiatives on the part of EU pertaining to 
corporate governance.

This chapter seeks to set a fi rst step towards fi lling these lacunae in the 
literature by moving beyond the ‘convergence debate’, outlining and interpreting 
the development of and changes in corporate governance regulation at the EU-
level, and by showing that they in fact constitute part of a broader political project 
of socio-economic restructuring in the EU. This perspective acknowledges 
the political underpinnings of the changes in corporate governance regulation, 
rather than merely perceiving them as inevitable results of reactive processes. 
Analyzing, then, what we see as the pro-active nature of the EU’s efforts to create 
a regulatory framework for European corporate governance, and analyzing the 
political trajectory of the policy and regulatory developments preceding these 
recent initiatives, will provide a more thorough understanding of how and why the 
regulatory framework is evolving the way it does. The analysis thus undertaken 
will show that we have witnessed a shift from a regulatory approach aimed at 
the harmonization of company law in order to prevent regulatory competition in 
this area to a regulatory framework aimed increasingly at the establishment of a 
market-oriented corporate governance regime, in part through promoting market-
based forms of regulation (compare the case of competition policy as analyzed in 
Wigger’s contribution to this book).

The central argument we put forward is thus that the social purpose of EU 
corporate governance regulation has changed. We view this changing social purpose 
in terms of a transnational European political project aimed at a fundamental 
socio-economic restructuring of European capitalism. In essence, this project can 
be described as a neoliberal marketization project, which, in the area of corporate 
governance, is aimed at turning (pieces of) corporations into commodities freely 
sold on an integrated capital market, which can thus effectively discipline both 
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management and workers in terms of orienting them to the maximization of 
so-called investor returns. This marketization project is neither caused by an 
exogenous globalization process nor by the obvious superiority of market-based 
corporate governance (cf. Hansman and Kraakman 2001), but rather must be 
understood in terms of the outcome of political contestation in what Gramsci 
(1971) called the realm of hegemony.

This chapter is structured as follows. The next section presents a brief outline 
of the theoretical framework guiding our interpretation of the changes in corporate 
governance regulation. While on the one hand drawing on Polanyi and critical 
political economy approaches to the issue of corporate governance, and to what we 
interpret as the marketization of corporate control, we also turn to a neo-Gramscian 
understanding of the process of European integration as a political project of 
socio-economic restructuring. Adopting this perspective, the main body of this 
chapter then comprises a delineation and interpretation of key developments in 
European corporate governance regulation in the last decades. Taking as a starting 
point the initial attempts by the European Commission to harmonize European 
company law, we show how this approach has fundamentally changed in later 
years, with the launch of the neoliberal integration project through the completion 
of the Single European Market and, most of all, its blueprint for fi nancial market 
liberalization, the Financial Services Action Plan (FSAP). A prime example of 
how the underlying principles and rationale of the regulatory framework for 
corporate governance are reoriented to the interests of transnationally mobile 
‘investors’, is here formed by the Takeover Directive. As part of this shift, 
company law is increasingly subordinated to the wider objectives of fi nancial 
market integration and thus to capital market law. This also transpires from the 
Corporate Governance Action Plan, published by the European Commission in 
2003, which will provide the framework for an analysis of some other key recent 
developments and initiatives in corporate governance regulation. The conclusion 
we draw from this analysis is that these developments indeed constitute a political 
project, aimed at the marketization of European corporate governance. 

Marketization as a political project

The European regulatory framework pertaining to corporate governance currently 
taking shape is in our view aimed at the ‘marketization of corporate control’, 
which we defi ne as: ‘a process through which who controls the corporation and 
to what purpose it is run becomes increasingly mediated by the stock market, that 
is, through the share price as the regulative mechanism’ (Van Apeldoorn and Horn 
2006). The issue of corporate control (which came into being with the modern 
corporation or joint-stock company) is in fact at the heart of what has now come 
to be known as corporate governance (on this, see also the introductory chapter 
to this book). In fact, it goes to the heart of the debate on the nature of capitalism 
inasmuch as private ownership and therefore control over the means of production 
can be seen as the defi ning feature of a capitalist market economy. The debate 
on corporate control goes back at least to Berle and Means who in their classic 
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study Modern Corporation and Private Property (Berle and Means 1991 [1932]) 
advanced the thesis that with the rise of the modern corporation, or joint-stock 
company, ownership has been separated from control as the former had come 
into the hands of countless small shareholders unable to overcome their collective 
action problems, and control shifted to a new class of professional managers (see 
also Burnham 1975 [1941]; Chandler 1977; Dahrendorf 1959).

In the ubiquitous neoclassical economics understanding, corporate governance 
serves as a mechanism to mitigate the agency costs arising from this alleged 
separation of ownership and control. The fi rm or corporation is seen as a ‘nexus 
of treaties’ (Jensen and Meckling 1976: 8) between rational agents in which 
shareholders have the contractual right to residual profi ts, and, accordingly, the 
control rights over the way the corporation is run. Here, the ‘market for corporate 
control’ serves as the external corporate governance1 mechanism par excellence 
to ensure the protection of shareholder interests, by aligning managerial strategies 
with the latter (Jensen 1993). It is a market in which control over a corporation 
(in the sense of a majority of vote-carrying securities) can be bought through 
a variety of methods, ranging from open market purchases to negotiated share 
swaps (Bittlingmayer 1998). Analytically a distinction can be made between 
capital markets and markets for corporate control (Höpner 2003b: 104 ff.). In 
practice, however, the two largely overlap (Windolf 1994). We argue that capital 
markets and markets for corporate control, whereby the development of the 
former is also a necessary condition for the emergence of the latter, together form 
an integral part of the ‘marketization of corporate control’. Marketization here has 
to be understood to mean that the market-based mode of control, that is, control by 
‘outsiders’ who are mobile and can ‘vote with their feet’ by selling their shares, is 
being strengthened. Shares then become property titles that not only give the right 
to a dividend but also to (potential) control over a fi rm’s governance. In the market 
for corporate control, the fi rm as a whole becomes a commodity (Windolf 1994: 
90). The marketization of corporate control thus puts the fi rm, its management, 
and workers more fi rmly under the discipline of the capital markets.

The share price thus becomes a disciplinary device vis-à-vis management 
inasmuch as ‘[t]he lower the stock price, relative to what it could be with more 
effi cient management, the more attractive the take-over becomes to those who 
believe that they can manage the company more effi ciently’ (Manne 1965: 113). 
The evaluation of company performance takes place purely on fi nancial criteria 
– any technical or structural barriers to takeovers are thus perceived as detrimental 
to shareholder interests, and to undermine the effi cient allocation of capital. 
Since shareholders allegedly value ‘good corporate governance’ at a premium 
(McKinsey 2002), it is assumed that in a functioning market there will be a 
‘natural’ process towards the corporate governance system which brings about 
the most ‘shareholder value’ (Hansman and Kraakman 2001). Public intervention 
in corporate governance systems is only tolerated where it serves to ease market 
failures. Any further public involvement potentially leads to market distortions 
in the assumedly apolitical market equilibrium, since regulation is perceived as 
captured by specifi c interests (Jensen 1988: 45).
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Although we share the emphasis of the neo-classical perspective on the 
market for corporate control as critical to what can be called an exit- (and hence 
market-) based system of corporate governance (see also Nooteboom 1999), we 
reject its normative commitment to this model, that is, the way, the disciplining 
of management by liquid capital markets is presented as a ‘natural’ and rational 
solution to the so called agency problem. We reject this discursive move as it 
presupposes the very fact that needs to be explained, which is that the shareholder 
is seen as sovereign with respect to the (control over the) fi rm (see the contribution 
by Rebérioux to this book). Here, corporate governance is thus reduced to the 
problem of ‘how investors get the managers to give them back their money’ 
(Shleifer and Vishny 1996: 4). In our view, such a defi nition of the problem refl ects 
a particular conception of the fi rm, and is as such highly political and ideological. 
Furthermore, and, critical with respect to the current analysis, the extent to which 
that conception can be put in practice must be seen as dependent on a prior 
regulatory framework. The latter in turn requires a political explanation. 

Our point of departure here is a Polanyian understanding of markets as 
political and social constructs (Polanyi 1957; cf. Fligstein 2001). Thus, in contrast 
to the tendency of neo-classical agency theory to view regulation as intervening 
in the effi cient allocation of capital through the market, we stress here the 
indispensability of public regulation in establishing this market (that is, a well-
functioning capital market and a market for corporate control) in the fi rst place. 
Markets do not create themselves, nor are they the spontaneous outcome of man’s 
allegedly innate entrepreneurial habits. Rather, they are created through the state, 
which needs to establish the necessary pre-conditions (such as the alienability of 
certain objects, that is, their capacity to be sold on the market and thus function 
as commodities; secure property rights; money as a medium of exchange and a 
suffi cient degree of competition) for markets to emerge and develop (for a further 
conceptualization and analysis of these pre-conditions see Van Apeldoorn and 
Horn 2006). Drawing on Polanyi’s insight that markets are always embedded in 
a societal context, and that the perception that the capitalist mode of production, 
and the capitalist market system, function outside society and provide a space for 
organizing economic life without any interference of social forces thus constitutes 
a ‘stark utopia’ (Polanyi 1957: 3), we argue that changes in corporate governance 
are by no means inevitable processes driven by apolitical market forces. Rather, 
as markets are always social and political constructs, the current marketization 
of corporate control must be understood in terms of a ‘political project’. Below 
we will apply this notion to the European arena and outline how we may theorize 
such a project within an EU context. 

The European marketization project

Adopting a neo-Gramscian perspective, and applied to the European arena, we 
defi ne a political project as an integrated set of ‘initiatives and propositions that, 
as pragmatic responses to concrete national and European problems, conceptually 
and strategically further the process of socio-economic, societal and institutional 
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restructuring’ (Bieling and Steinhilber 2002: 41, our translation). As indicated in 
the introduction, within Europe it is no longer the national states that exclusively 
provide the regulatory framework of corporate governance – rather, increasingly, 
a key role here is played by the EU and by the process of European integration. 
In analyzing this role we adopt a transnational perspective (Van Apeldoorn 2002, 
2004a; see also the introductory chapter to this book) in which the institutional 
intergovernmental and supranational governance structures of the European 
multi-level polity are seen as embedded within a transnational political economy 
and a transnational civil society (see also Van Apeldoorn et al. 2003). Such a 
political project refl ects the agency of a dominant set of transnational social and 
political forces. Concretely, a political project is articulated ideologically through 
the discursive and political practices of a multitude of (transnational) associations, 
lobby groups, think tanks, private forums and planning groups, and, as we shall 
see, in the case of corporate governance regulation, increasingly so-called ‘expert 
groups’, experts who are far from autonomous (inasmuch as such a thing exists) 
but are often directly linked to concrete (transnational) social forces. Through 
the transnational networks constituted by these actors (cf. Nölke 2003) certain 
interests are brought to the fore and come to underpin the EU’s policy discourse 
and shape the content of the regulatory framework it seeks to put in place. 

From this perspective, then, the European Commission, although indeed an 
important supranational public actor, whose role as policy-entrepreneur is also 
very much confi rmed by our case of European corporate governance regulation, 
must not be interpreted as an autonomous actor in the way some ‘supranationalist’ 
accounts of European integration tend to do (for example, Sandholtz and Stone 
Sweet 1998). Rather, the European Commission can arguably be viewed as a 
key public actor within the EU as a ‘multi-level state formation’ (Jessop 2002a: 
205; cf. Caporaso 1996), and as such embedded in a particular confi guration of 
transnational social forces, and a concomitant (potentially hegemonic) construction 
and articulation of interests. 

In capitalist societies generally, it is of course capitalist interests that are 
privileged through these processes. In the current EU as a system of asymmetric 
socio-economic governance establishing a ‘free space for capital’ (Van der Pijl 
2006: 32) it is in particular those interests bound up with the most transnationally 
mobile fractions of capital that are privileged (see also Van Apeldoorn 2002). At 
the same time this emphasis on the structural primacy of transnational capital must 
not be taken to imply that political projects, notwithstanding their presentation 
as coherent programmes, are free from contradictions and therefore uncontested. 
Hegemony in a Gramscian sense is in fact never complete, and subordinate groups 
and classes may always struggle to redefi ne the terms of the dominant discourse 
and transform underlying social practices. 

We thus claim that a critical role, both directly and indirectly, is played by the 
process of European integration, which, in our view, since the end of the 1980s has 
been driven by a broader (neoliberal) marketization project, of which the project 
of a marketization of corporate control must be seen as part and parcel. We do not, 
however, claim that the regulatory changes with regard to corporate governance 
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exclusively emanate from the EU. Rather, this regulatory transformation must be 
viewed as a transnational process where changes take place simultaneously at 
different levels. What we see as a project of market liberalization at the EU level 
here is both an expression and a constituting force of this transnational process. In 
this sense many of the recent regulatory changes on the national level can only be 
explained in the context of the European integration process.

Yet at the same time, the European project of market liberalization can only 
be understood against the backdrop of a global capitalist restructuring process 
that has taken place since the 1970s and that has engendered a deepening of the 
transnationalization of capital. Focusing on fi nancial liberalization in particular, the 
European drive to integrate capital markets only makes sense in a global context. 
The collapse of the Bretton Woods system was accompanied by a worldwide 
fi nancial deregulation wave in which fi nance became once more detached from the 
real economy and liquid capital gained a new transnational mobility and hence exit 
power. The globalization of capital markets, in conjunction with the globalization 
of product markets, leads to a competition between fi rms to suit the interests of 
transnationally mobile investors (Jackson 1998; Rhodes and Van Apeldoorn 1998: 
413). Although crucial as a context, globalization or global restructuring is at the 
same time also partly constituted by the European regionalization process, and the 
political choices made therein. 

Corporate governance regulation in the EU – analyzing an 
emergent project

In this section, developments in corporate governance regulation and company 
law in the EU are delineated and contextualized. We argue that a shift has taken 
place from a regulatory regime aimed at the harmonization of company law (with 
corporate governance still perceived as mainly a policy issue pertaining to company 
law) through public intervention and regulatory practices, to an increasingly 
market-regulated and market-based corporate governance system, the goals of 
which are defi ned in terms of fi nancial effi ciency and competitiveness. 

Harmonizing European company law 

There seems to be a consensus in the body of (political economy) literature that, 
as for instance Dewing and Russell state, ‘until relatively recently, the EC had not 
concerned itself with corporate governance issues’ (Dewing and Russell 2004: 
299). This perception might hold true when taking corporate governance as the 
comprehensive and interdisciplinary concept as it is used today, pertaining to 
securities as well as company law, to business and management studies as well 
as to political economy. Yet it can be argued that this perspective on corporate 
governance is itself a result of changes in the socio-economic confi guration of 
capitalist market systems, inasmuch as corporate governance practices and 
regulation shape and in turn are shaped by changing conceptions of the role of the 
fi rm and how, and to which purpose, it should be run. 
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We argue that corporate governance issues have in fact been part of the European 
market integration process from an early stage on, albeit in a narrower sense than 
in the recent discussions. The European Commission’s attempt at harmonizing 
company law in the 1970s and early 1980s represents an early key development 
in this regard. As the Commission points out in the Corporate Governance Action 
Plan of 2003, most of the initiatives taken at EU level in the area of company 
law have been based on Article 44(2)g (ex 54) of the Treaty establishing the 
European Community. Accordingly, the freedom of establishment within the 
EU is to be guaranteed ‘by co-ordinating to the necessary extent the safeguards 
which, for the protection of the interests of members and others, are required by 
Member States of companies or fi rms within the meaning of the second paragraph 
of Article 48 (ex 54), with a view to making such safeguarding equivalent 
throughout the Community’ (European Commission 2003: 6; see also Wouters 
2000). The fi rst harmonization directive in the fi eld of European company law 
was adopted in 1968 (Wouters 2000: 257), and until 1989 a total of nine directives 
and one regulation pertaining to the harmonization of company law were enacted 
(European Commission 2003: Appendix). Among the initiatives promoted by 
the Commission were proposals for a Takeover Directive and the European 
Company Statute. As the Commission argued, the harmonization of company law 
was strongly conducive to the further integration of European markets. ‘Unity of 
law would not only promote integration, but would also give enterprises easier 
access to foreign capital markets, […] and to acquire an interest in or merge with 
enterprises from other Member States’ (European Commission 1965: 106). 

At the same time, the regulatory focus within the company law harmonization 
strategy was aimed at avoiding regulatory competition (Wouters 2000: 282). In a 
then authoritative textbook on European company law, it is argued that ‘unless the 
national company laws in the European Community are identical in all aspects, 
a movement of companies to the state with the laxest company law will take 
place in the Community. If it may be said without giving offence to our friends 
in the US, ‘the Community cannot tolerate the establishment of a Delaware in its 
territory’ (Schmitthof 1973: 9). The fear of a ‘European Delaware’, in this regard, 
referred to the (re)incorporation of companies in Member States where company 
law provisions stipulated lower capital requirements and shareholder and creditor 
protection in general. To avoid the erosion of company law standards, and to 
achieve harmonization of company law, substantive regulation through legislative 
instruments was thus deemed necessary. To this end, the culinary strategy of the 
‘salami tactics’ was to be employed, according to which:

one slice of national company laws after the other will be harmonized, 
uniform minimum standards will be established in the national company laws 
of the Community with respect to all important areas. As these minimum 
requirements will be fairly detailed, what is taking place under the guise 
of harmonization is in fact a virtual unifi cation of national company laws, 
leaving to different national regulation only unimportant matters of detail.

(Schmitthof 1973: 7)
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Yet while the harmonization of company law progressed in the 1970s, the 
process came to a grinding halt in the 1980s. As Lannoo and Katchaturyan 
(2003: 5) argue, ‘the more they tried to harmonize corporate governance the less 
successful they were’ (see also Wouters 2000: 271). In the 1985 White Paper, 
the European Commission argued that the regulatory strategy ‘totally based on 
harmonization would be over-regulatory, would take a long time to implement, 
would be infl exible and could stifl e innovation’ (European Commission 1985: 
18). Harmonization, it argued, should rather be substituted by mutual recognition 
of national regulations and company laws, based on competition (in the sense 
of regulatory arbitrage by fi rms) as a mechanism for convergence rather than 
centralized top–down regulation. 

Concomitant to a broader political struggle over the direction and aims 
of European integration (see Van Apeldoorn 2002), the strict harmonization 
approach to company law (and thus to corporate governance) was abandoned 
due to mounting intergovernmental contestation. The further harmonization had 
advanced, the more Member States realized how integral their national corporate 
governance confi guration was to their national socio-economic system. Member 
States’ concerns against and contestation of the harmonization approach, and 
the European Commission’s changing strategy have thus led to an approach to 
corporate governance regulation favouring mutual recognition over centralized 
coordination. As Rhodes and Van Apeldoorn argue:

One of the reasons for the acknowledgement of subsidiarity at Maastricht was 
the battle waged in the 1980s and early 1990s over attempts to introduce a 
uniform system of corporate governance. Harmonization had been advocated 
from various quarters, but in fact the directives regulating European corporate 
space have either been blocked by national disagreements over surrendering 
national sovereignty or have been issued in a form that allows a degree of 
national diversity. 

(Rhodes and Van Apeldoorn 1998: 422)

At the same time, increased transnationalization of business, and in particular 
an unprecedented increase in takeover activities in Europe in the late 1980s, led 
to a surge in public attention to corporate governance issues (Skog 2002: 302). 
Corporate governance regulation became more and more an issue of political 
contestation within the process of European integration. What explains this rising 
salience? Some downplay the role of the EU as such, by arguing, as Wouters for 
instance does, that ‘unlike the 1960s and 1970s, the impetus for new company 
law no longer comes from Brussels, but from the practical needs in the Member 
States, and (particularly as far as corporate governance is concerned) from 
the globalization of fi nancial markets’ (Wouters 2000: 306). Yet as we would 
maintain, explaining the changing trajectory of corporate governance regulation 
on the basis of pressures emanating from the ‘globalization’ of fi nancial markets 
means to ignore the role of political agency at the European level in ‘translating’ 
and formulating these (perceived) pressures into a regulatory framework. Here, 
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the role of the European Commission has been crucial for the re-orientation of 
corporate governance regulation.2

Rather than advocating a ‘positive’ harmonization approach, the European 
Commission’s approach has become increasingly based on identifying and 
subsequently eliminating obstacles to the free movement of companies and 
capital. Whereas corporate control used to be very much located in the domain 
of company law, subject to ‘positive’ harmonization, it has become increasingly 
regulated under aspects of capital and fi nancial markets law. In the next section, 
then, the shift of corporate governance regulation as a subfi eld of company law 
towards the regulatory overlap between, on the one hand, securities and fi nancial 
market law, and corporate governance and company law on the other, will be 
examined. 

Framing corporate governance regulation – the Financial Services 
Action Plan 

Financial market integration has been an integral part of the single market 
programme from the start. The speed with which fi nancial market integration was 
implemented was at fi rst rather impressive, helped along by the ‘Europhoria’ in 
the second half of the 1980s. However, it was only in the second half of the 1990s 
that the attempt to create an integrated European fi nancial market really picked up 
speed and developed into a core project of European socio-economic governance 
(see also Bieling 2003). This next phase of the EU’s drive to deepen fi nancial 
market integration must be seen against the background of the following four 
factors. First, in spite of the earlier progress made, the integration of European 
capital markets was far from complete (Story and Walter 1997). Second, at the 
same time, the creation of EMU, the success of which was far from certain at 
the time, was expected to deepen capital market integration provided the right 
regulatory environment was put in place (see also Bieling and Steinhilber 2002: 
48–9), and thus served as an impetus to further fi nancial market integration. The 
single currency was expected to lower the transaction costs for cross-border trade 
in stocks and bonds and thus to lead investors to diversify their portfolios across the 
Eurozone, promoting the development of a pan-European capital market (Lannoo 
1999; OECD 1998). Third, those neoliberal forces that sought to advance this 
market liberalization project fi rst needed to overcome the crisis of confi dence in 
the relaunched European integration process that beset the European Community 
in the early 1990s in the context of an economic recession and the troubles 
regarding the ratifi cation of the Maastricht Treaty, as well as growing social unrest 
in the face of rising mass unemployment (Van Apeldoorn 2002: 161ff.; Bieling 
and Steinhilber 2002: 45).

Finally, and most importantly, the neoliberal project itself needed to be 
consolidated (reinforcing its societal consent) before fi nancial market integration 
could be further advanced. Although the neoliberal discourse had been shaping 
European policy debates from the 1980s onwards, it was only in the second half of 
the 1990s that the neoliberal project fully took shape and rose towards hegemony, 
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at least at the level of the European elite discourse (Bieling and Steinhilber 2002: 
43). As Van Apeldoorn (2002) has argued, the neoliberal project fi rst needed to 
neutralize the challenges posed by contending transnational projects, in particular 
that of a supranational social democracy as promoted by the Delors Commission, 
and a neo-mercantilist project promoted by those sections of European industry 
that wanted to use the internal market as a protected home market in the face of 
growing global competition. In contrast, the neoliberal project put the emphasis on 
enhancing the (microeconomic) effi ciency of European industry through market 
liberalization in the context of a globalizing European economy. 

At the discursive level, the ascendancy of this neoliberal project, and thus its 
(temporary) triumph over rival conceptions of the relaunched integration took 
place through a shift (effectuated in part through the transnational class agency 
of the European Round Table of Industrialists (ERT)) from a ‘neo-mercantilist’ 
‘competitiveness discourse’ advocating a strengthening of European industry 
through non-market means in order to enable it to better withstand the forces 
of global competition to a neoliberal competitiveness discourse in which 
competitiveness is precisely seen as benefi ting from an unprotected exposure to 
global competition, in product as well as in capital markets (see Van Apeldoorn 
2002: 173–80, also 2003). In this discourse, then (which effectively neutralized 
the opposition of alternative projects through the ideological appeal of the 
goal of competitiveness itself – an objective shared by social-democrats, neo-
mercantilist and neoliberals alike), globalization is constructed as an inevitable 
reality against which one cannot and should not (wish to) protect oneself and 
as a challenge that needs to be confronted head on through an ongoing process 
market liberalization allegedly necessary to enhance competitiveness in the face 
of global competition. Complying with the perceived needs of global markets 
has hence become the primary goal of European socio-economic governance. 
What Watson and Hay (2003) have called ‘rendering the contingent necessary’, 
the European Commission has thus increasingly come to legitimate its project in 
terms of promoting competitiveness defi ned in neoliberal terms.

In this context, a reinvigorated neoliberal project in the form of a number of new 
initiatives has been undertaken by the EU to accelerate and complete the creation 
of the single fi nancial market. This project started with the Cardiff Council of 
1998, which called for the Commission to develop an action plan for removing the 
remaining obstacles to an integrated fi nancial market (see Bieling and Steinhilber 
2002). With this the Council followed a proposal from the Competitiveness 
Advisory Group (CAG), a transnational group of ‘experts’ and representatives 
from labour and above all from transnational business, which was created in 1995 
following an initiative of the ERT (Van Apeldoorn 2002: 175–6). The CAG, like 
the ERT (ERT 1998), argued that fi nancial market integration not only promoted 
effi ciency of resource allocation but also would enhance the fl exibility and the 
competitiveness of the European economy (Bieling and Steinhilber 2002: 49). 
These developments then led up to the European Commission’s FSAP drawn 
up in 1999 (European Commission 1999b). This plan, which turned fi nancial 
market integration into one of the EU’s top priorities, contained a blueprint for 
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the realization of an integrated fi nancial market by 2005, and has as its clearly 
defi ned rationale that ‘integrated capital markets would enhance pressures for a 
market- and competition-oriented modernization of the whole mode of capitalist 
reproduction’ (Bieling 2003: 212). 

The FSAP also gave new impetus to the attempt to create a more market-
driven European corporate governance regime. In fact, the latter was seen as 
an integral part of the former, that is, of the EU’s strategy for fi nancial market 
liberalization. This framing of corporate governance within the FSAP constitutes 
an important shift in the EU approach to corporate governance regulation. 
Corporate governance issues are increasingly articulated in the discourse of 
fi nancial integration rather than solely in company law terms. Thus, for instance, 
the Takeover Directive became part of the legislative programme contained in 
the FSAP and was deemed crucial to ‘facilitate the restructuring of the fi nancial 
industry [...] and mark an important milestone in the emergence of an open market 
in EU corporate ownership’ (European Commission 1999b: 4). In other words, 
regulatory initiatives in the realm of corporate governance, also within what 
previously was rather narrowly conceived in terms of Europeanizing company law 
(like the Takeover Directive (see below)) were now discursively and politically 
integrated into a comprehensive plan for fi nancial market integration. The latter 
goal moreover became clearly embedded within the ‘master’ policy discourse of 
neoliberal competitiveness. 

The following quote from the then internal market Commissioner Frits 
Bolkestein provides a good illustration of the way the European Commission 
invokes this competitiveness discourse. Referring to the FSAP, and articulating 
fi nancial market integration with the need to create a European shareholder 
capitalism, Bolkestein argued that:

Without a fully integrated fi nancial services and capital market in Europe we 
shall be unable to release the economic opportunities that will underpin the 
Union’s new competitiveness. Because the cost of capital will remain too high 
and the yields on assets unnecessarily low. The availability of pan-European 
risk capital will be sub-optimal and the attractiveness of IPOs (initial public 
offerings) limited. 

(Bolkestein 2000)

In other words, integrating fi nancial markets is about ‘suffi ciently rewarding’ 
holders of liquid assets. It is thus about redistribution from stakeholders to 
‘shareholders’, though at the same time the claim is upheld that fi nancial market 
integration ‘will lead to a higher quality of life for all European citizens. A 
large, more liquid capital market in Europe will create investment, more growth, 
more innovation, more jobs and higher incomes’ (Bolkestein 2000). Similarly, 
Alexander Schaub, then Director General of the European Commission’s Internal 
Market Directorate, stresses that:
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The growing importance of corporate governance on the political agenda is 
not just a response to the recent wave of scandals in the US and in Europe. 
First and foremost it is a key component of a strategy to boost business’ 
competitiveness and to foster effi ciency in a modern economy.

(Schaub 2004, emphasis added)

We argue that by turning the establishment of a European regulatory 
framework for corporate governance into an integral part of its overall drive for 
the integration and liberalization of Europe’s capital markets, and articulating this 
discursively with the overarching goal of promoting European competitiveness in 
the face of globalization pressures, the Commission has both changed the social 
purpose of European corporate governance regulation and widened its basis for 
organizing consent for this project. This way, earlier regulatory initiatives that got 
stuck because of a lack of intergovernmental consensus, acquired a new impetus. 
Issues that previously proved too politically sensitive in some Member States 
were depoliticized, or rather re-articulated in a different political project that, 
however, was presented in apolitical terms, that is, as objectively necessary to 
boost European competitiveness. 

After being approved by the Council at the critical Lisbon summit of March 
2000 (see below), the implementation of the project of the integration of European 
capital markets was further advanced (and, at the same time, depoliticized by 
turning it into a matter of seemingly apolitical, ‘technical’ regulation best left to 
experts) through the creation of another transnational ‘expert group’, the so called 
Committee of Wise Men (sic) on the regulation of European securities markets 
under the chairmanship of Belgian banker Alexandre Lamfalussy (Lamfalussy et 
al. 2000; see also Bieling 2003; Bieling and Steinhilber 2002). 

The Lisbon summit and the subsequent so-called Lisbon strategy, itself also 
marked another key step in the development of the EU’s marketization project, 
with fi nancial market integration being a fundamental part of the comprehensive 
socio-economic agenda adopted in the Portuguese capital. The Lisbon strategy, 
proclaiming the goal for the EU to become ‘the most competitive and dynamic 
knowledge-based economy in the world by 2010’ (European Council 2000), 
articulates the goal of competitiveness with that of social cohesion, but in a way 
of making the latter subordinate to the exigencies of the former as defi ned by 
the neoliberal competitiveness discourse (see Van Apeldoorn 2006). The Lisbon 
‘reform process’ has recently come under much criticism because of the lack of 
progress with respect to its implementation. We maintain, however, that at the 
level of formulating an elite policy discourse and an integrated programme that 
can muster the consent within European transnational civil society, and that can 
thus carry the project of neoliberal European socio-economic governance forward, 
Lisbon has been rather successful. Moreover, the implementation of the Lisbon 
agenda is not lagging equally behind in all areas. Thus in the spring of 2004, some 
70 directives had been adopted under the Lisbon process, mainly in the area of the 
internal market. Although transposition of these directives has been lagging, most 
progress has in fact been made in the area of fi nancial market integration under 



90 Bastiaan van Apeldoorn and Laura Horn

the heading of the FSAP (see European Commission 2004a: 13, 2004b). As the 
Commission announced, nearly all legislative measures of the FSAP have been 
completed on time (European Commission 2004c); a fi rst evaluation will soon 
be followed by an impact assessment of transposition and implementation. Thus, 
what Commissioner Bolkestein (2000) considered to be ‘the core of the Lisbon 
strategy’ remains intact. The promotion of market-driven corporate governance 
reform constitutes an increasingly central element of the European Commission’s 
overall strategy towards (fi nancial) market integration in the European arena. 

The Takeover Directive

The Takeover Directive may serve as an illustration of how the framing of 
corporate governance regulation within the context of the FSAP has re-oriented 
policy. Although, formally, the Takeover Directive is a directive on company law 
and part of the company law harmonization process, ‘at the same time, it seeks to 
regulate an important element of the functioning of capital markets. Many features 
of the draft directive have been driven much more by capital market concepts than 
by company law thinking […] The reach of capital market law over subjects that 
traditionally fall within the realm of company law is expanding’ (Winter 2004: 
106). The directive seeks to regulate important elements of the functioning of 
capital markets, in particular the process of bidding for the majority or all of the 
shares of a listed company.

The ‘never ending story’ (Skog 2002) of the Takeover Directive, that is, its 
legislative history, started back in the 1970s with the European Commission’s 
plan to harmonize takeover regulation within the European Community.3 Various 
legislative initiatives by the Commission stranded, until, in 1989, it published 
its fi rst draft proposal for a Takeover Directive. Following objections of the 
European Parliament (EP) and the European Council, the European Commission 
subjected the directive proposal to ‘a drastic shot of subsidiarity therapy’ (Wouters 
2000:263). Whereas the European Commission argued that the Directive would 
create a ‘level playing fi eld’ for takeover bids in the EU, several Member States 
(notably Germany and Sweden) argued that, due to their national regulatory 
framework for corporate governance, implementation of the Directive would put 
them at a comparative disadvantage vis-à-vis other Member States’ regulations. 
The proposal that was eventually put to vote in the EP in 2001 contained several 
compromises and references to national regulatory exceptions, but was nonetheless 
rejected in a tied vote. 

After the defeat in the EP, a High Level Group of Company Law Experts 
(HLG) (both from academia and business and chaired by Dutch company law 
professor and legal advisor for Unilever Jaap Winter) was installed by the 
European Commission with the mandate to ‘point out a new direction for the 
future’ of European Company Law and Corporate Governance (Winter 2004: 98) 
and thus prepare the ground for a reformulation of the Takeover Directive that 
would be able to break the political deadlock.4 The European Commission, in its 
subsequent 2002 Takeover Directive proposal (European Commission 2002c) and 
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the ensuing Action Plan on Corporate Governance published in 2003 (European 
Commission 2003a), followed most of the recommendations and issues raised 
by the HLG. Indeed, the role and infl uence of the HLG was far more extensive 
than just the provision of nitty-gritty company law expertise to fi gure out the very 
details of new proposals – rather, by setting policy options and recommendations 
in a framework which entailed a considerable shift towards a more market-based 
corporate governance regulation they signifi cantly shaped the parameters of 
the corporate governance regulation debate in the EU (see Horn forthcoming). 
Although the new proposal by the European Commission again met considerable 
objections in the European Council and the EP, a diluted form eventually passed 
in the EP, and the Takeover Directive came into force in May 2004.

As the above brief account indicates, while it is important to acknowledge 
the intergovernmental dimension of the struggles over the Takeover Directive, 
including, indirectly, of the struggle taking place in the EP (cf. Callaghan and 
Höpner 2005), it is crucial to appreciate both the European Commission’s role 
in pushing for the market-liberal content of the Takeover Directive, as well as 
the role of transnational private ‘expert’ groups in providing the ‘epistemic’ 
underpinnings (that is, producing the discourse and ideas and concomitant concrete 
policy proposals) of the marketisation of corporate control that the European 
Commission had been promoting since the 1990s. As such, the struggle over the 
Takeover Directive serves as an example of the political nature of the changes 
in European corporate governance regulation. While Member States increasingly 
seek to safeguard their interests with regard to national corporate governance 
regulation, the European Commission’s objective is to create and promote 
international investment opportunities and market integration. It has repeatedly 
expressed its belief in the effi ciency of the market for corporate control, or, as 
Frits Bolkestein put it, a market where ‘the good can take over and improve the 
bad’ (Bolkestein 2003b). 

As pointed out above, the fi nal form of the Takeover Directive is characterized by 
a compromise that has watered down its original market-liberal content.5 Whereas 
the directive includes provisions on the neutrality of the board and the abolition of 
voting restrictions and multiple voting rights in the case of a takeover bid (Articles 
9 and 11, respectively), Article 12 renders these potentially far-reaching provisions 
as optional. This means that Member States can decide whether they should be 
implemented when transposing the Takeover Directive into national law. This 
compromise form has led most observers to argue that the Takeover Directive 
was, in the words of the Financial Times, toothless and ‘a missed opportunity for 
open markets’ (Dombey 2003). Arguably, however, the Takeover Directive, albeit 
not quite the far-reaching instrument for the marketization of European takeover 
regulation that the European Commission envisaged, does in fact represent a 
stepping stone towards the further marketization of corporate control in the 
European arena (for a more elaborate account see Van Apeldoorn and Horn 2005). 
While it will only become clear after the full implementation of the directive in all 
Member States in how far the optional arrangements have actually been enforced,6 
the Takeover Directive indeed includes a number of provisions that do not fall 
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under the optional specifi cations, such as broad transparency and disclosure 
provisions and a mandatory bid rule to enforce (minority) shareholder protection. 
As Maul and Kouloridas argue, ‘transparency and disclosure is considered, beyond 
any doubt, as a cornerstone of the effective operation of capital markets and the 
market of corporate control’ (Maul and Kouloridas 2004).

Its signifi cance notwithstanding, the Takeover Directive is nevertheless but one 
example of the developments in corporate governance regulation within the EU. In 
the following section, the European Commission’s 2003 Corporate Governance 
Action Plan and several regulatory initiatives in its framework further illustrate 
the changes in regulatory orientation. They also serve to emphasize the political 
nature of the marketization project. 

Modernizing company law and enhancing corporate governance? 
The Company Law Action Plan

The European Commission’s 2003 Action Plan for ‘Modernizing company law 
and enhancing corporate governance’ is partly based on a report from the same 
group of company law experts that has played a critical role in the development 
of the Takeover Directive (High Level Group of Company Experts 2002). Klaus 
Hopt points out the ‘close connection’ between the FSAP and the Company Law 
Action Plan:

Mr. Bolkestein [Commissioner for the Internal Market] was highly successful 
with the former, but company law harmonization was unsuccessful for 
decades. Bolkestein’s ingenious idea was to link both fi elds and both regulatory 
schemes by using the experience with and the political success of the Financial 
Markets Action Plan for progress in company law. This was politically very 
skilful and has also worked out well legally and economically.

(Hopt 2005: 5) 

The Company Law Action Plan frames corporate governance reform in the same 
notions of competitiveness and effi ciency that also underlie the Commission’s 
agenda for capital market integration: 

A dynamic and fl exible company law is essential for deepening the internal 
market and building an integrated European capital market. […] An effective 
approach will foster the global effi ciency and competitiveness of business in 
the EU […] and will help to strengthen shareholder rights.

(European Commission 2003b)

As Bolkestein pointed out, the European Commission sees itself in a key position 
for this reform agenda. ‘[O]ur challenge is to lead the debate in the European 
Union and beyond, and to adopt the right policy approaches to the different issues’ 
(Bolkestein 2004). The Company Law Action Plan is based on a comprehensive 
set of proposals on corporate governance, capital maintenance, corporate pyramid 
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structures and other corporate governance related issues. Within the framework of 
this plan, two different objectives have to be distinguished. On the one hand, most 
of the short-term measures introduced in the Plan are indeed very much aimed 
at re-establishing investor confi dence after corporate scandals such as Parmalat 
and Ahold. This is refl ected in the short-term priorities – enhancing the quality 
and independence of audit,7 increasing the responsibility and independence of the 
board and making directors’ remuneration more transparent. On the other hand, 
the overarching objective of the European Commission remains the strengthening 
of shareholder rights and the fostering of effi ciency and competitiveness of 
business (European Commission 2003a). Rather than just containing measures 
to prevent other corporate scandals, the Company Law Action Plan has thus a far 
more fundamental purpose, in tune with the overall political project of European 
integration (for an analysis of how these two objectives might be contradictory, as 
shareholder primacy has in fact been a cause of the corporate scandals rather than 
that it can be part of the solution, see the contribution by Rebérioux to this book.) 
As Charlie MacCreevy, Commissioner for the Internal Market, points out:

The context in which we will set our priorities for the second phase is very 
different. The impetus for what we do next at EU level must now be the 
tandem of: 1) improving the competitiveness of EU companies – the so-called 
Lisbon agenda; and 2) the EU’s push towards better regulation.

(MacCreevy 2005a)

Although the Company Law Action Plan itself is not very concrete on medium- 
to long-term measures (for an overview, see European Commission 2003a: 
25–26), there is a whole range of initiatives already initiated within the broader 
framework of regulatory reform.8 While the European Commission has repeatedly 
stated that it does not envisage a unifi ed ‘European code of corporate governance’ 
(MacCreevy 2005b), it appears to be confi dent about a trend towards convergence 
of national corporate governance codes:

Corporate governance practices vary among Member States because of 
their different economic, social and legal traditions. Nevertheless, there is 
a clear market-driven trend towards convergence in Europe. […] Market 
participants, including investors, have every interest in taking the view that 
such convergence is vital for integration of our capital markets – and even for 
economic growth.

(MacCreevy 2005b)

Member States are expected to establish unifi ed national corporate governance 
codes that their companies will be obliged to apply (Maul and Kolouridas 
2004: 1293). To promote the discussion and, ultimately, dissemination of ‘best 
practice’ of these national codes, it has set up an expert group in 2004, the 
European Corporate Governance Forum. Next to academics (often with links 
to the corporate world, though), the membership of this forum is predominantly 
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made up of representatives of Europe’s largest transnational corporations as well 
as, and even more so, representatives of fi nancial capital (institutional investors; 
shareholder associations).9 A similar bias in terms of membership can be found in 
the Corporate Governance Advisory Group, which the European Commission has 
set up to provide it with ‘technical advice’.10 

The transnational politics of the transformation of European 
corporate governance regulation

As the above analysis shows, the European Commission has been at the forefront 
of a number of EU-level regulatory initiatives constituting a political project aimed 
at the marketization of corporate control. At the same time, the Commission’s 
push has been facilitated and encouraged by a transnational network of interests 
and private bodies, most visibly in the form of so-called expert groups, in which 
the experts, however, often have ties to, or directly represent the interests and 
ideas of European transnational, and predominantly fi nancial, capital (see also 
Wigger’s analysis of the role of transnational law fi rms in her contribution to 
this book). Next to the powerful interests from which their members are drawn, 
the signifi cant role of these transnational expert groups may also be understood 
(linking form and content) in the light of how in the push for a more market-driven 
European corporate governance regime they usefully depoliticize what in fact is 
deeply political, and therefore often prevent overt political confl ict, or, as was 
the case with the Takeover Directive, break the political deadlock over certain 
(potentially) contentious aspects of the marketization project. 

The ideational shift underlying the changes in company law and corporate 
governance regulation in the EU has thus in part taken place through the agency 
of these transnational expert groups (for a more detailed analysis see Horn 
forthcoming). While these expert groups, on the one hand, represent the European 
Commission’s ambition (under the heading of the ‘better regulation’ approach) 
to consult with ‘stakeholders’ on regulatory initiatives, they, on the other hand, 
(re)produce and consolidate the dominant discourse on market-driven regulation. 
The European Commission’s focus on facilitating cross-border transactions and the 
establishment of a truly integrated market to enhance the investment opportunities 
for transnationally mobile capital is partially instigated, and at the same time 
reinforced, by incorporation into the early phases of the regulatory process of these 
experts cum representatives of transnationally mobile capital – in particular, capital 
market actors. The European Commission’s initiatives, to a large degree, articulate 
the discourse engendered and disseminated by such transnational networks.

All in all, it appears that the European Commission has indeed fully taken on a 
‘negative harmonization’ approach to corporate governance regulation. Rather than 
insisting on concrete and defi nite regulatory coordination, it seeks to strengthen 
the position of shareholders, and ultimately the role of the market, by removing 
‘technical’ obstacles such as multiple voting rights or facilitating cross-border 
transactions. The objective behind this is clearly that ‘in the medium to long term 
our actions must respond to the needs of the market (MacCreevy 2005b). Apart 
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from the European Commission’s push for a ‘shareholder democracy’ (European 
Commission 2005b), increased transparency and disclosure of corporate 
governance issues are supposed to advance the functioning of market control. As 
Frits Bolkestein argued: ‘disclosure elements are a highly effective market-led 
way of rapidly achieving results [...] better disclosure will help the markets to 
play their disciplining role’ (Bolkestein 2004). Within EU fi nancial market and 
corporate governance regulation, several regulatory initiatives have been aimed 
at improving transparency and disclosure, most notably the 2003 Prospectus 
Directive (2003/71/European Commission) and the 2004 Transparency Directive 
(2004/109/European Commission). 

In the fi eld of regulating corporate governance, the EU thus increasingly only 
intervenes and provides a regulatory framework in cases where the market cannot 
provide for the conditions necessary for its proper functioning, which means 
that regulatory activities are increasingly assigned to the market and thus further 
removed from democratic control. National regulatory arrangements of corporate 
organisation are subjected to the scrutiny of the market in an environment of 
increasing regulatory arbitrage. As Jaap Winter contends, ‘the picture emerges that 
the original legislative approach to harmonize company laws in Europe, in order 
to avoid ‘bad’ competition between Member States, has been supplemented by a 
judicial approach explicitly allowing for competition between the company laws 
of Member States’ (Winter 2004: 107). From a market perspective, even regulation 
that might be considered ‘effi cient’ in a national context ceases to be effi cient if 
it does not provide for a basis for the further integration of a liquid transnational 
market. In the words of the HLG, ‘these more and less developed markets must 
be integrated on a European level to enable the restructuring of European industry 
and the integration of European securities markets to proceed with reasonable 
effi ciency and speed’ (High Level Group of Company Experts 2002: 23). This 
means we are dealing with a process of transnational marketization, arguably 
disembedding the socio-economic organization of the EU. 

Conclusion

In this chapter we have sought to show that the EU has not only increased its 
attention to corporate governance regulation, but that, in terms of its content, the 
European approach to regulating the governance of corporations has shifted from 
a focus on harmonization, aimed at the prevention of regulatory competition, to 
a focus on promoting the marketization of corporate control, in part making use 
of market-based regulatory mechanisms. We have argued that this shift cannot 
be simply explained either as a result of exogenous globalization pressures or 
as response to the recent wave of corporate scandals, but has to be interpreted 
as bound up with a coherent transnational political project constructed from 
the late 1980s onwards. This project can be understood both more broadly as a 
neoliberal project aimed at the marketization of the European socio-economic 
order in general (that is, promoting the market mechanism as the organizing 
principle (Polanyi 1957) of this order) and, more narrowly, as a project aimed 
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at the marketization of corporate control. As we have seen, the latter has been 
increasingly articulated with, and made an integral part of, Europe’s strategy for 
creating a single fi nancial market.

The currently hegemonic neoliberal policy discourse, subjecting the 
governance of corporations to the discipline of capital markets, and ultimately 
turning corporations themselves into commodities, is supposed to enhance the 
global competitiveness of the European economy in general. In other words, 
increasing the exit power of transnationally mobile shareholders and ‘suffi ciently’ 
rewarding these ‘investors’ for the risks they have taken (‘shareholder value’) 
is presented as necessary in order to let Europe survive in the globalized world 
economy. Elsewhere in this book, several arguments have been advanced to cast 
considerable doubt on this kind of logic (see especially the contributions by 
Rebérioux and Jessop). Here we have mainly claimed that this kind of discourse 
shows the ideological underpinnings and political contingency of the EU’s attempt 
to create a European regulatory framework for corporate governance. At the same 
time, we have underlined the key role of EU regulation, and regulation in general, 
in constructing and promoting the development of markets. In as far as European 
corporate governance becomes more market-based and reveals some convergence 
among diverse national systems, this is not spontaneously brought about by market 
forces. Regulation, in providing the key pre-conditions for markets to arise and 
develop, is central here. The EU has set this task for itself with an impressive 
zeal. Paradoxically, as policy makers increasingly seek to ‘leave things to the 
market’, the state, or in this case the multi-level polity of the EU, has to play an 
increasingly pro-active role in order to achieve this state of affairs. Partly for this 
reason the idea of a self-regulating market is ultimately, as Polanyi (1957) argued, 
a utopia. It is also a utopia because the destructive forces that the free market and 
its commodifying logic unleash will require a more protective role of the state as 
well, if the capitalist system is not to break down entirely. However, this part of 
the Polanyian ‘double movement’ is as yet far from apparent at the level of EU 
socio-economic governance. 

Notes

  1 To avoid conceptual confusion, the concept of ‘external corporate governance’ differs 
from what Rebérioux (in this book) calls ‘external control’. While he refers to an 
‘exteriorization of supervising devices’ as in auditing and an independent board of 
directors, this paper uses ‘external corporate governance’ as a shorthand for the 
infl uence and power of holders of control rights tied to shares. 

 2 The role of the European Court of Justice (ECJ) and several decisions have also been 
of signifi cance for the trajectory of company law, and thus of corporate governance, in 
the EU. In several decisions in recent years, the ECJ has put the freedom of movement 
of capital and companies (as legal persons) above national confi gurations of company 
law and corporate governance systems (for recent overviews, see Winter 2004; Armour 
2005).

 3 For detailed accounts of the legislative history of the Takeover Directive, see for 
example, Skog (2000); Berglöf and Burkart (2003); Wooldridge (2004). 
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 4 For a more detailed account of the role of the HLG, see Horn forthcoming. For a list 
of members and published reports see http://ec.europa.eu/internal_market/company/
advisory/index_en.htm. 

 5 Directive 2004/25/EC of 21 April 2004 on takeover bids; for a detailed overview and 
discussion of the provisions see Maul and Kolouridas (2004); Wooldridge (2004).

 6 Implementation of the Directive has been rather slow (see Buck 2006). For an 
overview of the implementation process and which Member States have followed 
the optional arrangements, see a study conducted by the European Group for Investor 
Protection, available at www.egip.org/docs/Updated%20version%20of%20EGIP%2
7s%20survey%20on%20the%20implementation%20of%20the%20EU%20Takeover
%20Directive.pdf (last accessed 11 September 2006).

 7 Agreement has recently been reached on the eighth company law directive on statutory 
audit (IP/05/1249).

 8 The European Commission has recently conducted a consultation on the ‘future 
priorities’ of the Company Law Action Plan. For the report of the consultation, see 
http://ec.europa.eu/internal_market/company/docs/consultation/fi nal_report_en.pdf 
(last accessed 11 September 2006). 

 9 For the list of members see: http://ec.europa.eu/internal_market/company/docs/
ecgforum/members_en.pdf (last accessed: 22 September 2006). 

 10 For information on the membership of this group and for its reports see: http://
ec.europa.eu/internal_market/company/advisory/index_en.htm (last accessed: 22 
September 2006). In terms of the composition of both these groups, it is remarkable 
that labour organisations are only represented by one member in each group.



6 Towards a market-based 
approach

The privatization and micro-
economization of EU antitrust law 
enforcement

Angela Wigger

Introduction

An important fl anking device of the contemporary transformation of corporate 
governance regulation is constituted by the developments of EU-level competition 
or antitrust policy.1 Consisting of laws and regulations, competition policy 
generally pertains to the structure of market power and market integration. Situated 
at the heart of modern capitalist economies, it typically sets the conditions of 
market concentration and access, the scope of commercial freedom to conclude 
cooperative ventures with other companies, and more generally the distinction 
between the public and the private realm. Apart from the genuinely public market 
interventionist nature, competition policy can come in different shapes and serve a 
broad range of confl icting interests. Biased by the wider enforcement philosophies 
and competences of competition authorities, established practices and procedural 
rules, and most notably, interest group infl uence, it can both enable and constrain 
private market power, be more or less market-interventionist, more or less business-
friendly or free market-orientated. Consequently, competition policy needs to be 
understood as ‘a product of the prevailing economic and political thinking of the 
times’ that is both constituted by and constitutive to the structural power relations 
in a political economy (Gavil et al. 2002: 69). 

It is not be immediately obvious, but there is an intimate connection between 
competition policy and corporate governance. The stringency in which competition 
laws are interpreted and enforced can have important repercussions on the patterns 
of ownership and corporate control. It can boost investor sentiments in procuring 
corporate equity, and infl uence strategic decision making with regard to mergers 
and acquisitions (M&A), fi nancing capital, research and development (R&D) 
investment, joint ventures and other forms of cooperative business contracts. The 
interface of competition law enforcement and corporate governance is manifold. 
A range of studies suggests linkages between announcements of anticipated 
mergers between listed companies and share price increases, fi led antitrust 
lawsuits and negative share price reactions of defendant companies, or overall 
lower shareholder returns, and in the worst case even bankruptcy resulting from 
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fi nancial distress caused by litigation costs and liability payments (Bhagat et al. 
1994; Bittlingmayer and Hazlett 2000; Alexander 1999; Bhagat et al. 1998; Bizjak 
and Coles 1995). Again other studies attempt to demonstrate how shareholder 
initiated antitrust class actions can provide a powerful disciplinary tool to achieve 
boardroom reform and enhance corporate performance and managerial effi ciency 
(cf. Gande and Lewis 2005). 

Here the focal point of analysis is the wider signifi cance of the transformation 
of antitrust regulation at the EU-level with respect to one key aspect within 
corporate governance, namely the power relations between shareholders and 
management (see the introductory chapter to this book). Regulatory reforms 
constitute important signposts for analyzing the Zeitgeist of competition policy as 
they mark the end of certain ideologically held beliefs and the consolidation of new 
ideas brought forth by dominant political forces in the time before the fi nalization. 
What is commonly termed ‘the Modernization’ comprises a package deal of both 
substantive and procedural reform measures that came into force on 1 May 2004 
(European Commission 1999a). According to former Competition Commissioner 
Mario Monti it is tantamount to ‘a revolution in the way competition rules are 
enforced in the European Union’ (Monti 2004a). This chapter highlights the 
combined impact of the newly introduced Regulation 1/2003, and the increased 
reliance on neoclassical microeconomics in the assessment of anticompetitive 
conduct. The new regulatory framework concerns the enforcement of EU cartel 
law and the prosecution of other forms of restrictive business behaviour as spelled 
out in Article 81 (TEC) (hereinafter antitrust law). It brought about a regulatory 
shift away from a centralized administrative ex ante public control model for 
commercial intercompany agreements towards a decentralized ex post private 
enforcement model, which refers to the ‘application of antitrust law in civil 
disputes before the courts’ and implies that private actors can litigate observed 
anticompetitive conduct before the courts as complementary to public antitrust 
enforcement (European Commission 2005c: 4). The reform seeks in many ways 
to enhance the levels of private enforcement in the EU. The launch of a Green 
Paper proposes the introduction of new judical tools to render private actions 
more worthwile for claimants. 

The chapter demonstrates that behind seemingly technocratic and detailed legal 
issues in the arcane fi eld of antitrust control lurk important political questions 
regarding the distribution and concentration of economic power, not only between 
corporations, but also within the organizational structure of corporations. It attempts 
to reconstruct the interest constellation and the structural forces in the political 
economy that informed this process by paying close attention to the question of cui 
bono. This concomitantly helps to explain why it was conducted and how it relates 
to the power balance within corporate governance. It will be argued that the new 
regime of private enforcement plays into the hands of a more shareholdervalue-
orientated market economy by opening up windows of opportunity for groups of 
shareholders to increase their voice options in the governance of corporations and 
to redistribute economic power in their favour. Moreover, a range of additional 
consequences are identifi ed that come to the fore, such as the withdrawal of 
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public market surveillance in an important fi eld of competition control, and a 
growing market-reliance on the application of antitrust law. Reinforcing this 
trend is the institutional anchoring of the use of microeconomic theories and ever 
more sophisticated econometric techniques to model anticompetitive conduct and 
market performance – a process that has been ongoing for a couple of years and 
that fi nds its consolidation in the reform measures. It will be argued that similar 
to the transformation of EU corporate governance regulation (see the contribution 
by Van Apeldoorn and Horn to this book), the reform of EU competition policy 
has been orientated towards a profound neoliberal restructuring – entailing a 
political predisposition towards more competition, more market-based regulatory 
approaches and a general inclination towards fostering corporate effi ciency.

 The chapter is organized as follows: the fi rst section introduces the substance 
of the regulatory shift and locates its importance in the variety of capitalism 
debate by drawing on the Rhenish and the Anglo-Saxon categories as a point of 
departure. The following two sections interpret the reform against the backdrop of 
intersecting and mutually reinforcing features: the growing market-reliance in the 
application of antitrust law prompted by private enforcement, the consolidation 
of a process of ‘microeconomization’ and the combined impact of the latter. 
Section four zooms into the interest constellation that has driven the reform. Next 
to those directly involved in the reform process, that is, transnational business, 
the European Commission and private practioners, the particular interests of a 
diffuse group of shareholders are highlighted, which alongside the antitrust 
reform lobbied for class action litigation and criminal sanctions as means to gain 
more corporate control. In conclusion the chapter discusses the parallels of the 
substantive changes of corporate governance and antitrust law and underscores 
the contradictoriness of the interest motives of the different transnational forces 
that sought enhanced market-integrating and market-based regulatory solutions.

The reform of EU antitrust law enforcement

The administrative ex ante Notifi cation Regime – A ‘Rhenish’ 
peculiarity

For more than 40 years the EU antitrust enforcement operated as a market-
correcting regime following the rationale that the European Commission’s 
Competition Directorate-General (DG Competition) monitors the market for 
anticompetitive conduct before it actually takes place. Regulation 17 from 1962 
provided the interpretative and procedural framework regulating cartels and other 
restrictive business practices prohibited under Article 81 (TEC), as well as Article 
82 (TEC) on the abuse of dominant positions. Its central component was an 
administrative ex ante notifi cation regime according to which companies above a 
certain turnover threshold could notify envisaged intercompany agreements to the 
European Commission.2 Each of these notifi cations was reviewed on the basis of 
whether the intended deal had the object or the effect of ‘prevention, restriction or 
distortion of competition within the common market’ stipulated in Article 81(1). 
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Entrusted with far-reaching executive powers, the European Commission could 
either prohibit or allow a deal, ask for amendments, or grant exemptions. The 
latter could be done individually, on a case-by-case basis or as block exemptions 
in the form of regulations specifying whole groups or sector-specifi c categories of 
agreements that were not considered anticompetitive, provided that the conditions 
set out in Article 81(3) were fulfi lled. These conditions entailed that the agreement 
needed ‘to improve the production or distribution of goods, or then promote 
technical or economic progress that ultimately allows consumers a fair share of 
the resulting benefi t’. 

Notifying a proposed transaction provided companies with a safe-harbour 
mechanism regarding the various forms of agreements that could potentially 
fall into the category of a cartel or restrictive business practice and ensured legal 
immunity from prosecution. Apart from crude price-fi xing and market-sharing, 
the agreements under concern could take the form of production and R&D joint 
ventures, patent licensing, franchising contracts, strategic alliances in marketing 
and sales, distribution, information exchange and other cooperative activities, 
concerning either direct competitors (horizontal agreements) or companies 
involved in the different stages of the production, distribution, or marketing 
process (vertical agreements). 

 The wider signifi cance of an administrative ex ante notifi cation regime for 
commercial intercompany agreements in particular, and for the way in which 
capitalism is organized more generally, often tends to be neglected. Commercial 
intercompany agreements and strategic alliances are a much more common 
business practice in modern market economies than the more easily observable 
concentration developments through M&As, which stand more frequently in the 
limelight of scholarly and media attention. The boundaries are often blurred: 
intercompany agreements can integrate major long-term business goals and include 
far-reaching equity joint ventures, minority holdings and equity swaps (Ullrich 
2003: 211–12). Similar to the wave of mergers during the 1990s, commercial 
agreements between companies rose considerably in number and often involved a 
cross-border dimension. Estimates for the OECD indicate an increase from 1050 
in 1989 to 8660 in 2000, with a sudden jump to 4000 in 1990 and a temporal peak 
of 9000 in 1995 (Ullrich 2003: 210). The vast magnitude of such agreements 
reveals that the neoclassical notion of atomistic or perfect competition according 
to which discrete companies with clearly separable interests compete one by one 
is misleading. In the market reality the concentration of economic power through 
a web of ever more indiscernible linkages of agreements and strategic alliances 
seems prevailing, in particular in times of harsher competition resulting from an 
accelerated pace of ongoing liberalization of trade and fi nancial markets as is the 
case since the 1990s.

 The administrative ex ante notifi cation and exemption system of controlling 
commercial intercompany agreements constitutes a peculiar characteristic of 
the European antitrust model and refl ects in many ways the central features of 
the Rhenish model of capitalist organization (cf. Albert 1993; Hall and Soskice 
2001; Crouch and Streeck 1997). It was designed by leading representatives 
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of the ordoliberal school, home-based at the Freiburg University in Germany, 
which enjoyed a long-standing infl uence on the institutional design of the EU 
antitrust regime, enforcement philosophies and attitudes towards anticompetitive 
conduct (cf. Gerber 1998).3 Central to the ordoliberal idea is that capitalism needs 
to be organized through the creation of a ‘thoroughly and continuously policed 
competition order’ (Budzinski 2003: 15), in which many competitors compete 
on equal and fair terms. Franz Böhm (1980), one of the leading proponents, 
suggested to understand competition as a cultivated, rather than a naturally grown 
plant. The establishment of a proactive, powerful and governmentally independent 
institution of market surveillance protecting and controlling corporations from 
the harmful and destructive forces of the free market was considered essential. 
Only by means of a long-term orientated and balanced market interventionist 
strategy the ordoliberal proviso of ‘complete competition’ could be accomplished 
– a state of affairs in which no company has the power to coerce the conduct 
of another (Eucken in Gerber 1998: 245). From this macroeconomic vantage 
point, an enduring market structure with many equally powerful players was 
considered more important than the short-term market performance of individual 
companies. 

The ordoliberal legacy of an ideal market structure manifested itself in 
Article 82 prohibiting the abuse of a dominant position. However, apart from the 
current prosecution of Microsoft this law remained largely underenforced. Instead, 
the ordoliberal doctrine of many competitors was translated in the safeguarding of 
the diversity and entrepreneurial freedom of small- and medium-sized enterprises 
(SMEs), which received special attention in EU antitrust practice.4 Moreover, the 
notion of strong public market intervention and supervision is refl ected in the 
wide-ranging powers of the European Commission in antitrust matters, which can 
act as investigator, prosecutor, judge and jury in antitrust matters. The notifi cation 
and exemption regime is a case in point, as it provided the European Commission 
with much interpretative leeway. Primarily concerned with the long-term goal of 
the European economic integration project, the European Commission tradionally 
applied antitrust laws to break up national market barriers in order to provide 
access to new market entrants and to stimulate the broader project of economic 
integration. Cross-border cooperation agreements were considered conducive to 
this goal. As exemption regulations expanded cumulatively, they came to include 
a broad range of agreements: a few vertical agreements, R&D, specialization, 
and standardization agreements, and technology transfer agreements, as well as 
specifi c agreements in the car distribution sector or the insurance sector (Cini and 
McGowan 1998: 98). 

The overwhelmingly administrative character of the notifi cation and exemption 
regime provided the business community with a high degree of legal certainty and 
an avenue for lobbying for a laissez-faire treatment with regard to transactions 
that otherwise would have been forbidden. Occasionally exemption rules were 
even applied to counterbalance the competition focus with wider socio-economic 
and redistributive goals, such as the alleviation of employment problems of 
certain regions (Jarman-Williams 2001). Moreover, industry could anticipate the 
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benevolence of a public actor in the pursuit of long-term orientated restructuring 
measures in times of economic downfall, such as in the early 1970s when cutthroat 
economic competition was generally considered a danger for the economy and 
the social order. Declining industries (that is, sugar, steel and shipbuilding) were 
allowed to deal with chronic overcapacities by jointly moderating production levels 
rather than competing each other to death and drastically reducing employment 
(Pollack 1998: 230; Fox 1997: 342). Therefore, due to permissive interpretations 
of the exemption rules, the toleration of the temporary establishment of so-called 
‘crisis cartels’ has been no exception in Europe. 

The rather generous stance towards contractual agreements allowing companies 
to combine their resources and explore new profi t opportunities contributed to the 
development of a variety of capitalism in which (hostile) takeovers were relatively 
less common (cf. De Jong 1989; Hudson 2002) – arguably together with a range 
of other important ‘Rhenish’ features: the existence of major banks providing 
patient capital in form of long-term loans, and the lesser need for stock market 
quotations as a form of corporate fi nance rendering the acquisition of shares 
by potential bidders less of an option, as well as structural barriers for hostile 
takeovers in most corporate governance regimes, such as the issuance of priority 
shares with multiple controlling rights, and veto rights by banks, the state, or 
employee representatives (Cernat 2004: 153–5; Nölke 1999). In marked contrast 
to the systemic aversion to hostile takeovers in most European countries, in the 
Anglo-Saxon type of capitalism (most notably that of the US and the UK), the 
criminal prosecution of price-fi xing and market-sharing agreements, in other 
words ‘cartels’, encouraged companies to merge instead (Gaughan 2002: 23). In 
addition, this predisposition to mergers was also furthered by the predominance of 
stock market capitalization, the supremacy of shareholder interests and relatively 
few limitations for predatory raids in corporate governance regulation. 

The abolition of the notifi cation regime – a step of convergence 
towards the US model

One of the central components of the 2004 EU antitrust reform package is the 
replacement of Regulation 17 with Regulation 1/2003, according to which 
notifi cations for Article 81-type agreements are no longer possible. In addition, the 
conditions for block exemptions have been expanded, and the whole of Articles 
81 and 82 declared directly applicable ‘if trade between the Member States is 
affected’.5 The latter implies that the EU antitrust enforcement regime has become 
decentralized: national competition authorities (NCAs) and national courts have 
to apply EU antitrust laws for commercial transactions of EC-dimension in 
parallel to their own distinct competition laws. The abolition of this long-standing 
tradition of administrative and supervisory market control for commercial 
intercompany agreements means that companies cannot rely anymore on the 
European Commission’s offi cial decision prior to concluding an agreement, nor 
can they seek individual exemption. This refl ects a retrenchment of the European 
Commission and marks the introduction of a system of private enforcement. With 
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the removal of a public warranty to proceed with a transaction, companies have 
to assess themselves whether a particular cooperative agreement breaches EU 
antitrust law, or whether it falls under the revised system of block exemptions for 
Article 81(3). It entails further that companies are increasingly exposed to the risk 
of being litigated by other market actors, a jeopardy that so far has constituted a 
relatively alien feature in EU antitrust control. The reform seeks in many ways 
to enhance the levels of private enforcement, which refl ects a major step of 
convergence towards the Anglo-Saxon antitrust model, in particular towards that 
of the US. The federal antitrust authorities, the Department of Justice (DoJ) and the 
Federal Trade Commission (FTC), never played a similar comforting role as the 
European Commission, nor was there an equivalent of the EU notifi cation regime 
for commercial agreements in the US. Instead, under the US model of ex post 
private enforcement hitherto more than 90 per cent of all formal antitrust actions 
are brought to the courts by private litigators (James 1999; Kemper 2004: 9; Wils 
2003: 477).6 Although private entities have always played an important role in the 
enforcement of EU antitrust law (the European Commission received on average 
more than 100 private complaints per year (Paulis and Smijter 2005: 12)) private 
litigation as complementary to public enforcement has never become a widely 
applied practice: in less than fi ve per cent of the cases did private litigators take 
the initiative to invoke a claim at the European courts (Kemper 2004: 9). 

The ex ante notifi cation regime provided little ground for private actors to 
bring legal actions to the courts: once the European Commission cleared a case or 
granted exemption, companies enjoyed legal immunity from further prosecution, 
leaving for claimants only the option of challenging the Commission’s decision 
before the European courts. Positing a case at the European Commission’s desk 
was far more appealing as most civil law schemes plaintiffs needed to collect the 
relevant evidence and prove that a certain business conduct infringed the law, 
as well as cover the alleged costs of suing (Pirrung 2004: 97). In addition, most 
of the legal features that make it attractive to initiate legal proceedings against 
corporations in the US were absent in the EU system: successful plaintiffs were 
not awarded three times the damage suffered on top of the costs of suing, nor 
was there a possibility for class actions in which several plaintiffs group together 
and sue collectively. Moreover, ‘no-win, no-fee’ or contingency fees offered by 
most US law companies (according to which professional litigators representing 
the plaintiffs in court make their profi t dependent on the monetary award) are 
prohibited in most European legal systems. Hence, the absence of these judicial 
tools renders the legal landscape of the EU a rather hostile environment for private 
antitrust action, which is why in the European setting a claimant’s culture with 
exorbitant compensation payments, like that of the US, is a rather alien feature.

 Even though the 2004 reform does not directly touch upon further legal 
modifi cations, the current discussion on a range of legal instruments for private 
plaintiffs is likely to render the reform a stepping-stone in a much broader process of 
enhanced convergence towards the US model of private enforcement. In particular 
the creation of stronger incentives for private litigation has achieved high agenda 
status. Commissioner Kroes is quite overt in this respect: ‘[…] the comprehensive 
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enforcement of the competition rules is not yet complete – not enough use is 
made of the courts’ (Kroes 2005c). In December 2005 the European Commission 
presented its ideas on how to ‘increase the scope for private enforcement’ in a 
Green Paper promoting the introduction of ‘Damages Actions for Breach of the 
EC Antitrust Rules’ (European Commission 2005c). As a point of departure, the 
current situation of damage claims for antitrust infringements in the EU-25 was 
noted to present a picture of ‘total underdevelopment’ and ‘astonishing diversity’ 
(European Commission 2005c). Whether or not a facilitated damage relief system 
should be introduced at all did not form part of the European Commission’s 
36 options specifying its implementation. Once a system of damage relief is 
introduced, the Commission expects private parties to go much further in bringing 
actions to the courts than competition authorities (Monti 2004b). Moreover, the 
gradual raise in private law suits and facilitated court access is expected to increase 
the overall level of enforcement and render it at least ‘as effective as in the US, 
if not more so’ (Philip Lowe cited in Dombey 2004). The next section highlights 
why private enforcement unequivocally stimulates a more market-based antitrust 
regime. 

 Towards a more market-based regime

With the emphasis on private enforcement the centre of gravity shifted from the 
European Commission’s desk to the proactivity of market participants. Companies 
are not only expected to watch over themselves but also their competitors, 
distributors and suppliers and to bring antitrust breaches to the courts. The same 
is expected from consumers, employees and other possible private litigants. Even 
though competition authorities continue to be entitled to intervene in private market 
conduct, the system has become more market-based: it attempts to evoke a situation 
of mutual control by market actors, and henceforth a deterrent to anticompetitive 
behaviour: the fear of litigation should prevent companies to engage in unlawful 
agreements and ensure a better compliance with antitrust laws. 

An essential effect of the new regime is that the retrenchment of a public 
authority creates a whole new avenue for professional services fi rms specialized 
in antitrust regulation, also called law companies, to assist other companies in the 
decision whether a planned business transaction produces anticompetitive effects, 
or whether it belongs into the category of block exemptions. Although legal experts 
have played already signifi cant counselling roles under the notifi cation procedure, 
with the introduction of private enforcement the demand-side for judicial advocacy 
in antitrust matters increases, in particular as most companies do not possess in-
house expertise on complex antitrust matters. Professional service companies 
fi nd a new market for a whole range of products, such as tailor-made compliance 
programmes, economic analyses on market structures and market shares as a basis 
for assessment, targeted lobbying activities at the EU and the national regulatory 
institutions, and in case of litigation, corporate lawyers representing their clients 
at the courts. Whereas the European Commission’s decision provided companies 
with a legal check free of charge, under the new regime specialized legal advice 
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needs to be purchased on the market similar to any other commodity, refl ecting 
a case in point of an overall ‘deepening commodifi cation’, which started in the 
late 1970s and is marked by ‘expanding market relations and possibilities for 
private profi t pursuit into ever further spheres and dimensions of human activity 
and existence’ (Overbeek 2004a: 4). This development is likely to be reinforced 
by the ongoing trend towards more ‘microeconomics’ in antitrust enforcement, 
which will be addressed in the next section. 

 The ‘microeconomization’ of EU antitrust enforcement

The 2004 reform is concomitant to a steady trend towards the use of ever more 
sophisticated neoclassical economic principles and econometric evidence in the 
assessment of anticompetitive conduct. The sheer number of economists and 
fi nancial analysts that were employed to assist the legal experts in the EU has 
been growing in the past few years. Arguably it should not be a surprise that a 
regulatory fi eld located at the interface of law and economics attracts personnel 
with an interdisciplinary academic background, including legal experts and 
lawyers, paralegals, economists, industry specialists and accountants and 
the like. Traditionally more lawyers and legal experts than economists have 
occupied the fi eld of antitrust enforcement in the EU (Cini and McGowan 1998: 
50). Correspondingly, judicial interpretations of anticompetitive conduct were 
predominant. Again, this marks a strong contrast to the US, where economic 
principles and the collection of quantitative econometric data in the investigation 
phase forms the epitome of antitrust decision making (Scheffman and Coleman 
2001; Katz 2004).

From the from the 1960s onwards, generations of US antitrust practioners were 
infl uenced by the maxims and analytical concepts of the Chicago School of Law 
and Economics, which emerged as a Monetarist response to Keynesianism and 
celebrated its heyday under the Reagan administration in the 1980s (cf. Gerber 
1998; Budzinski 2003). Adherents of the Chicago School propagated neoliberal 
deregulation and further liberalization of markets by drawing on the neoclassical 
economic assumption of self-regulating markets, according to which the free 
interplay of market mechanisms results in an optimal and effective resource 
allocation, and ultimately benefi ts consumers with lower prices.7 In this view, 
any regulatory steering of the market should be the exception and antitrust 
law enforcement restricted to safeguarding price competition and effi ciency 
improvements at the company level. In the Reagan era, mergers were no longer 
contested. Market concentration was assumed to create a situation of economies 
of scale, and therefore greater allocative and productive effi ciency, and thus, lower 
prices for consumers – a perspective that ushered in a ‘hands-off’ approach at 
the federal level (Motta 2004: 4). When some of the leading exponents of the 
Chicago School were elected as judges at the US Supreme Court and when the 
Chicago Trainee Program ‘educated’ about half of the federal judges in antitrust 
law enforcement under Reagan’s presidency, Chicagoan theorems penetrated 
antitrust jurisprudence and so became a deeply engrained philosophy (Schmidt 
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and Rittaler 1986: 11–12). Although so-called Post-Chicago scholars eventually 
took a slightly more interventionist stance, the yardsticks of narrow effi ciency 
concerns and the focus on price reductions as a conceptual benchmark for 
consumer welfare maximisation remain unchallenged until today. This is likely to 
be fortifi ed by the re-employment of the Chicago-brigade under the presidency of 
George W. Bush.8 Over time the Chicagoan heritage resulted in highly sophisticated 
economic modelling to measure market effi ciency and consumer welfare based on 
neoclassical economic theories, supported by econometric analyses and specifi c 
algorithms for the defi nition of markets and market boundaries and rational-choice 
game theories as a foundation for detecting rent-seeking cartel behaviour (Fox 
1997: 340). Moreover, the use of price theories and price modelling as a central 
reference point for determining anticompetitive conduct quintessentially gives 
precedence to a microeconomic perspective and to short-termism: the focus on 
prices limits the perspective to single company behaviour in relation to consumers 
at a particular point in time and disregards macroeconomic issues like market 
power concentration and market structure. 

Narrowing the gap: From Freiburg to Chicago

Currently about half of the qualifi ed offi cials working at the Commission’s DG 
Competition have an academic degree in economics (Röller and Friederiszick 
2005). Under the legacy of former Commissioner Mario Monti, an economist 
himself, the economic sophistication of antitrust law enforcement received a 
major boost. Also his successor Neelie Kroes repeatedly announced that further 
reforms facilitating high-quality economic analyses will also be at the top of her 
agenda (Kroes 2005a, 2005b). As one of the chief architects behind the 2004 
‘modernization’, Monti’s role was pivotal in reorganizing the professional nature 
of the European Commission’s competition department. As Monti himself 
noted: ‘One of my main objectives upon taking offi ce […] has been to increase 
the emphasis on sound economics in the application of the EC antitrust rules, in 
particular to those concerning different types of agreements between companies 
[…]’ (Monti 2001). Similar to the US model, a post called the ‘Chief Competition 
Economist’ was established, which had the mission to scrutinize the European 
Commission’s antitrust investigations with a ‘fresh pair of eyes’ and ‘independent 
economic viewpoints’ (Monti 2002). Accompanied by an entourage of experienced 
economists called the Economic Advisory Group, the Chief Economist guides the 
work of the regular staff of lawyers and other economists on a case-by-case basis 
in all fi elds of competition control, that is, mergers, antitrust and state-aid cases 
and advises on the future development of competition policy (Röller 2005: 6). 

Apart from the numerical transformation of competition offi cers with a 
background in economics, a range of indicators lay bare that the kind of competition 
economics that made its entry is grounded in microeconomics, analytically 
premised on methodological individualism, and home-based in the neoliberal free 
market ideology. The new creed of economists maintains strong transatlantic links 
indicating that the substance of economic theories that has become prevailing in 
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EU enforcement practice is likely to be streamlined with that dominant in the 
US. Bilateral meetings where ‘past case work’ and ‘economic methodology’ are 
discussed with economists working at the FTC and the DoJ take place on a regular 
basis (Röller 2005: 6). In this vein it seems no coincidence that Professor Lars-
Hendrik Röller, who was appointed Chief Competition Economist in July 2003, 
was educated in competition economics in the US. 

Although differences in the legal instruments remain, the European 
Commission is increasingly using ‘the same micro-economic analytical tools as 
the US’ (Schaub 2002: 3). Monti heralded the silent process of convergence as the 
‘most important success story in the transatlantic relationship’ and argued that EU 
competition policy is now clearly grounded in ‘sound microeconomics’ (Monti 
2004b). He observed: 

[…] (w)e share a common fundamental vision of the role and limitations 
of public intervention. […] We are both grappling with the same evolving 
economic realities and are both exposed to the same evolution in economic 
thinking. 

(Monti 2004b)9 

This ‘common fundamental vision’ entails that the ultimate purpose of 
public intervention into the marketplace is to ensure that competitive prices are 
not harmed. The enhanced emphasis on prices together with the declaration of 
consumer welfare as the predominant task of competition control, indicates that 
the macroeconomic orientated vision inspired by ordoliberal economic thinking is 
vanishing in one of its last strongholds. This has a profound impact on the scope 
and nature of antitrust control in a regime of private enforcement and the overall 
corporate climate in the EU as the next section will show.

‘Microeconomisation’ in a system of private enforcement

Economic principles and econometric analyses are predicated upon ideologically-
held beliefs on how economic reality functions. Recalling that ‘theory is always 
for someone and for some purpose’ (Cox 1981: 128) reminds us that there is 
no such thing as neutral theory. The reduction of real-world complexity into 
econometric modelling and analyses, the subsequent operationalisation and 
assessment of empirical data has as a consequence that the parameters excluded, 
so-called exogenous variables, simply remain unnoticed in the decision making. 
Mathematical economics merely measures what it can measure. If price calculations 
to indicate consumer welfare are prioritized, the welfare of employees and 
employment aspects, the restructuring of certain industries in times of economic 
downfall, or the protection of the environment are less likely to be considered as 
decisive factors in the fi nal decision making. Moreover, there is no such thing as 
testing against what Joseph Schumpeter (1942) called ‘the cold metal of economic 
theory’. Assessing a particular business transaction as anticompetitive conduct is 
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always based on a speculative judgment of collected evidence, which derives from 
paradigmatic beliefs about market realities. 

Private enforcement in a decentralized enforcement regime is likely to bring 
the speculative character of antitrust enforcement to the fore. In the decentralized 
enforcement regime of the EU, no less than 26 jurisdictions with thousands of 
tribunals will have to set the yardsticks and evaluate the soundness of technically 
complex empirical material used in accusations and court defences. In the 
absence of specialized competition courts, ‘ordinary’ judges will award damage 
compensation and impose fi nes, and in Member States where competition law 
infringements are prosecuted under criminal law, even imprison CEOs for their 
unlawful activities. The chances for deviant interpretations are very high and 
the legal forum-shopping for claimants may become common. As competition 
laws often tend to be formulated in loose and imprecise terms, due process of 
law according to established rules and principles is diffi cult to maintain. The 
frequency of so-called ‘borderline’ cases constitutes part of the reason why the 
devolution of antitrust enforcement competences to national courts has led to 
many controversies.10 

In combination with enhanced possibilities of private enforcement, the 
‘microeconomization’ of competition law enforcement becomes all-pervasive. 
Future claimants may rely upon legal precedents, which has the potential effect 
that the growing body of judge-made case law looks in certain economic data-
gathering methods as the standard for decision making. In sum: whereas before a 
public authority could balance the decision making in antitrust matters according 
to broader political macroeconomic goals, individual private claimants by 
defi nition are more likely to be driven by self-interest when invoking a claim. 
Similarly, national judges proceed on a case-by-case basis without taking into 
account the wider political economy. In combination with the trend towards more 
microeconomics, the new regime is likely to prelude a political bias towards 
narrower and more short-term conceptions of competition. This then, brings us 
to the question of who, given this content, benefi ts from the new antitrust regime, 
and to what extent those who have an interest also have been driving the reform. 

Cui bono? The driving forces and their agendas

The mixed emotions of ‘corporate Europe’

The ex ante notifi cation regime did not cause widespread public dissatisfaction 
that would explain why the reform was conducted. On theoretical grounds one 
could expect companies subject to the reform, including management boards and 
shareholders alike, to be strong proponents of the reform: with the removal of a 
burdensome administrative straightjacket, the leeway to make use of the freedom 
of contract and to engage in all types of commercial agreements without being 
immediately controlled by the European Commission’s interventionist arm 
increases. Indeed, the business community represented at the EU-level, the Union 
of Industrial and Employers’ Confederation of Europe (UNICE), and the ERT, 
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were to some extent in favour of ‘modernizing’ the application of the EC antitrust 
rules (Union of Industrial and Employers’ Confederation of Europe 1995, 2001, 
2002). CEOs in particular repeatedly criticized the European Commission’s far 
reaching powers that themselves were not subject to judicial control (European 
Round Table of Industrialists 2001: 3). Cumbersome, in-depth antitrust reviews 
in which the European Commission needs to be persuaded that a deal should go 
through on the basis of elaborate rock-hard economic data and legal analyses is 
neither in the interest of executive boards nor shareholders. 

Transnational companies (TNCs) are genuinely interested in lifting regulatory 
barriers that hamper the free fl ow of capital accummulation, or what in Eurojargon 
euphemistically came to be translated as ‘creating a level playing fi eld’. Rigid 
reviews of cross-border intercompany agreements involving several jurisdictions 
increase transaction costs and the probability of confl icting results. Therefore, the 
regulatory system offering the most favourable structure tends to be preferred. 
In this vein, the ERT encouraged the European Commission to embody a more 
economics-based interpretation of antitrust law and ‘to emulate the US more fully’ 
in this respect, in particular with regard to measuring effi ciency improvements 
in antitrust analyses (European Round Table of Industrialists 2002). A range of 
reasons account for the strong preference for the US model. In the 1990s, about 
half of all strategic partnerships had a transatlantic dimension, whereas only a 
quarter concerned pure intraeuropean deals (Ullrich 2003: 210–1). Moreover, US 
antitrust offi cials and business representatives repeatedly criticized the European 
Commission’s weak commitment to sound economic evidence in its decision 
making especially after a series of divergent rulings by the Commission in high-
profi le cases between US companies.11 Severe criticism came also from the Court 
of First Instance (CFI) and the ECJ, which overruled three high-profi le decisions 
taken by the DG Competition on the grounds that the economic evidence that 
underpinned the prohibitions was deemed insuffi cient and its economic logic 
not convincing (that is Airtours–First Choice in 1999, Schneider–Legrand and 
Tetra Laval–Sidel in 2002). After these embarrassing court defeats, the hiring of 
economists and the convergence towards US-style economic thinking received 
a major boost. Director-General Philip Lowe, an economist himself, concluded 
that the reliance on economic foundations in competition matters brings ‘comfort 
on the robustness of the decisions’ (Lowe 2003). A large part of this ‘comfort’, 
however, can be ascribed to the fact that since 2002 most of the transactions have 
been cleared anyway. 

The use of microeconomics in antitrust matters is also grounded in the vested 
interest of transnational corporations to keep certain stakeholders away from 
the negotiating table. The ERT quite overtly argued that the greater involvement 
of groups like consumers and employees ‘risks diverting the attention from the 
competition focus of the European Commission’s analysis and increasing both 
uncertainty and delay’ (European Round Table of Industrialists 2001: 4). With 
the focus on ‘competition only’ building upon short-term orientated econometric 
evidence more diffuse societal interest are unlikely to be expressed. Additionally, 
it may bestow a regime an arm’s length basis and provide managers with an 
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avenue for less stringent enforcement. Concepts such as ‘dynamic effi ciency 
improvements’ leave ample room for gerrymandering the decision making in the 
wished-for direction. Already prior defi nitions on ‘relevant product markets’ or 
delimitation of one product vis-à-vis another can be used for ‘moulding’ evidence to 
support a particular claim. Moreover, as one commentator has argued, estimations 
of future competitve impacts assessed on the basis of defi ned confi dence intervals 
are tantamount to an ‘intuitive judgment in deciding whether a test is passed or 
not’ (Dobbs 2002: 3). 

Nevertheless, the support of ‘corporate Europe’ is not straightforward. On the 
contrary, emotions are mixed and certain elements of the reform have been fi ercely 
criticized. The administratively burdensome, but secure way of the notifi cation 
regime has had its proponents especially among UNICE, which comprises the whole 
range of European companies including SMEs. With respect to the regime change 
it argued that ‘the complexity of the rules requires extensive expert advice’ and 
‘substantial management time’ (Union of Industrial and Employers’ Confederation 
of Europe 1999, 2001). This contrast to the argumenation of the Commissioner 
Monti justifying the reform by saying that the European Commission’s role, as an 
antitrust enforcer, was not to give comfort, and that ‘after forty years of experience 
the application of European competition law should be suffi ciently clear to 
business’ (Monti 2004a). Elsewhere he compared the notifi cation procedure to 
parking a car in a town: ‘citizens must know where to park a car and shouldn’t 
have to go to the police station to check fi rst’ (Monti 2004b). The fact that antitrust 
law enforcement is far more complex than Monti’s car parking allegory suggests 
forms part of the discontent of the business community, in particular as the fi nes 
imposed on cartel cases exceed those of traffi c offences. Also among the selected 
group of TNCs represented in the ERT the formal safe harbour regime constituted 
a much cherished good – provided that ‘speedy and straightforward processing’ 
was guaranteed (European Round Table of Industrialists 2002). Judicial advocacy 
by corporate lawyers cannot provide for the wished-for legal certainty in a 
competitive environment of ever-shorter amortisation periods of new technology 
products – so the argument. Generous interpretations on corporate alliances such 
as investment-sharing, R&D partnerships and the like have always been welcomed 
(European Round Table of Industrialists 2002). 

In marked contrast to enthusiasm for a more microeconomics-based approach, 
the novel risk of litigation and the exposure to compensation payments alarmed 
the management boards of companies organized in the UNICE and ERT alike. 
The reason seems obvious: potential fi nes, damage compensation payments to 
private claimants and the costs of defending can cause signifi cant reductions in 
a company’s wealth (cf. Bizjak and Coles 1995). Although the 2004 antitrust 
reform does not immediately mean the advent of an US-style litigation culture, 
CEOs from the European business community have been very much aware of 
this scenario. Moreover, the new regime of decentralised private enforcement, 
which allows private litigants to bring breaches of EU antitrust law to national 
courts, has been deemed to ‘accentuate inconsistency, a lack of transparency and 
unpredictability’ (cf. Union of Industrial and Employers’ Confederation of Europe 
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1999; European Round Table of Industrialists 2002). In a range of position papers 
during the preparatory stages of the reform, business organizations sought to limit 
the exposure to law suits by advocating inbuilt legal safety measures in the form 
of ex ante reasoned opinions by competition authorities and national jurisdictions. 
The issuance of such advices would come close to the reintroduction of the 
notifi cation regime. In response, the European Commission promised merely the 
occasional provision of general ‘guidance letters’ published on its website. Only 
in ‘genuine cases of uncertainty’, it will grant case-specifi c informal guidance (cf. 
Recital 38 of Regulation 1/2003). This loosely defi ned assent by the European 
Commission has been very much regretted by business, which pleaded for 
guidance, in particular in cases of commercial agreements that ‘are ancillary to, 
or involve a fi nancial risk, capital investment, or an effect on shareholder value’ 
(Union of Industrial and Employers’ Confederation of Europe 2001: 5; European 
Round Table of Industrialists 2002). The latter is important in the context of the 
current transformation of corporate governance regulations. The next section 
addresses private antitrust enforcement in terms of its potential impact on the 
corporate power balance of management vis-à-vis shareholders.

Enhanced antitrust litigation to pursue corporate governance goals?

Commissioner Kroes presents the enhanced antitrust litigation possibilities ‘as a 
right for consumers and individual businesses in Europe who have lost out as a 
result of the anticompetitive behaviour of others’ (Kroes 2006). The generalization 
that society is constituted by either consumers or competitors that might have an 
interest in rectifying abusive corporate behaviour downplays the existence of other 
stakeholders, such as labour and environmentalists. Moreover, diffuse groups such 
as labour, consumers and individual businesses, face high administrative costs to 
organize claims against corporate fraud. Instead, another category of plaintiffs is 
more likely to make use of the facilitated antitrust litigation possibilities, namely 
shareholders, in particular institutional investors and hedge funds prioritsing 
short-term profi ts. As the reform explicitly hinges upon enhanced private antitrust 
litigation, so-called ‘voice options’ for shareholders increase (cf. Hirschman 
1970). At a fi rst glance, the reform and shareholder activism in antitrust litigation 
may not appear to be related. However, apart from accounting manipulation or 
securities fraud in cases of inaccurate disclosure of information, a wide range of 
other events can account for legal actions induced by shareholders. These include 
breaches of contract, patent infringements, product failures, bankruptcy issues, 
slander, marketing, distribution and franchise disputes and notably, also antitrust 
violations (cf. Bizjak and Coles 1995; Kahan and Rock 2006). As a rule of thumb, 
the more regulatory fi elds become subject to private enforcement, the more rent-
seeking private investor groups are provided with new windows of opportunity 
to alter the corporate power balance in their favour and to pursue corporate 
governance goals. Challenging mismanagment and fraudulent behaviour of CEOs 
at the courts may serve as a means for vetoing inauspicious decisions by CEOs 
and for intervening into decision making in cases of sharevalue loss, altering the 
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composition of the management, allocating monetary awards compensating for 
past harmful board actions or conducting hostile take-over bids by litigating target 
companies. Shareholder activism in antitrust matters may expose management 
boards to new risks regarding long-term investment strategies and in the worst 
case bankruptcy, which makes an easy prey for hostile take-overs. The institutional 
anchoring of short-term performance indicators in antitrust assessments provides 
additional ground for litigation. Already the mere threat of suing may discipline 
company boards to deliver higher returns on investment in the short run.

 A number of shareholder rights organisations and institutional investors, 
such as public pension funds, have long urged national governments in Europe 
to introduce a range of legal modifi cations in the litigation procedures, such as 
class actions and criminal sanctions (cf. Hollinger 2005; Allen 2005; Sherwood 
and Tait 2005). Quests for more ‘market justice’ have in particular intensifi ed with 
recent corporate scandals in the accounting sector, such as in the case of Enron, 
Parmalat and Ahold, or in the turmoil of ABN AMRO’s acquisition of controlling 
stakes in Banca Antonveneta. Investor plaintiffs in Europe have a stake in getting 
the same leveraging powers as investors in the US (cf. Allen 2005). However, 
shareholders neither speak with one voice, nor is there a clear-cut interest coalition 
of shareholders to identify. Different categories of shareholders have different 
interests: whereas, for instance, hedge funds may follow an aggressive strategy 
of short-term profi t maximization, banks (investment), insurance companies 
and (certain) pension funds may be more inclined to more secure long-term 
investment. Moreover, the interests of the shareholders of one company are not 
equivalent to those of another company. The reason seems obvious. The exposure 
of a company to high damage compensation payments and in the worst-case even 
bankruptcy or hostile takeovers eventually renders economic life more precarious 
for all stakeholders involved, including shareholders. 

In view of the current proposals for facilitated shareholder litigation in the 
EU Member States, one is tempted to conclude that those shareholder demands 
opting for the Anglo-Saxon litigation practice fi nd themselves on the winning 
side: while Sweden and the UK have already introduced the possibility for class 
action lawsuits in general, Germany specifi cally included a range of measures that 
facilitate private actions into its seventh amendment of competition law. As a part 
of the attempt to make Germany a global fi nancial centre with ‘a stock market 
as a viable avenue for investment’, two government proposals were launched on 
14 March including a bill on shareholder class actions and a bill on shareholder 
derivative lawsuits (Kamar 2005: 17–18). Similarly, in Italy shareholder rights have 
been strengthened and made conceptually reminiscent of US corporate legislation 
to attract US investors (Kamar 2005: 22). Also in Finland, the Netherlands and 
France, the issue of facilitated shareholder litigation has reached agenda status. 
For instance in France President Chirac has recently instructed his government to 
put forward initiatives for the introduction of class actions against abusive market 
practices – an incremental move which fi ts into the political landscape of the 
competition law overhaul.
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Professional service companies – the benefi ciaries of the reform?

Private antitrust practioners working at professional services companies, commonly 
termed law companies, are often underrated as a political force in antitrust matters 
(cf. the contribution by Nölke and Perry to this book on the role of coordination 
service fi rms, of which law fi rms may be considered an example). They form part 
of the epistemic community surrounding the DG Competition, which is marked 
by a dense fabric of professional linkages: private practioners work on the same 
antitrust cases as public offi cials, although representing antagonistic positions 
when defending a client, and they gather at the same conferences. Hence, they 
are socialized to speak, write and think about antitrust technicalities in the same 
idiosyncratic way (Slaughter 2004: 253). Moreover, they provide for a source 
of staff recruitment and inspiration with regard to the future development of 
competition policy. 

Professional service companies will always profi t from private antitrust 
enforcement as it increases the demand for judicial advocacy. The contemporary 
legal services landscape in the EU demonstrates that the phenomenon of law 
companies with a specialization in antitrust issues is no longer a phenomenon 
restricted to the Anglo-Saxon type of capitalism. Countless law companies with 
ever expanding numbers of lawyers and economists have established offi ces 
throughout Europe and in particular in Brussels – all tuned to profi t from the 
booming market of antitrust counselling in Europe. Not to be underestimated 
is the sheer number of law companies originating from across the Atlantic. As 
an US antitrust lawyer observed: ‘Some fi rms think Brussels will be the next 
Washington’ (cited in Henning 2003).12

As regular and infl uential guests in the preparatory stages of the reform, 
private law companies displayed their expertise in the form of advisory reports to 
European Commission offi cials: their share of offi cial comments on the ‘White 
Paper on the Modernisation’ and on the 2005 Green Paper outnumbered that of 
business and labour organisations, or NCAs (European Commission 2006). Again, 
a signifi cant share of commentators originated from the US, which is illustrative 
of a strong interest from across the Atlantic to create similar market conditions in 
Europe. Professional service companies also took the lead in the formulation of 
possible avenues to promote enhanced private litigation in the EU. A comparative 
study conducted by Ashurst – a transnational law company specialized in EC 
competition law provided the intellectual basis for the Green Paper, which apart 
from a detailed account on the possibilities for damage actions in the EU covered 
a wide range of other litigation-related measures, such as the introduction of class 
actions (cf. Waelbroeck et al. 2004). 

While the business community in Europe is expected to keep watch over itself 
and its competitors by seeking counselling support of professional law companies, 
the European Commission has embarked on its own agenda as the next section 
will illustrate.
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 The stakes of the European Commission>

The political ideas and the steadfast commitment of the DG Competition were an 
essential driving force of the reform. The European Commission’s agenda comes 
to the fore through the decentralisation of antitrust enforcement, which implies 
that now also NCAs and courts have to apply Articles 81 and 82 for cases with 
an EC-dimension, something that previously was the exclusive prerogative of 
the European Commission. Although it initially may sound counterintituive, the 
decentralisation was deliberately shaped to expand the DG Competition’s status 
quo of antitrust competences. Following Wilks (2004) the reform is exemplary 
of an ‘audacious coup’ by the European Commission to ‘extend its powers and 
to marginalize national competition laws’ or, what George Orwell in his seminal 
book 1984 expressed with ‘decentralization is centralization’ (Wilks 2004: 12).

As a part of the decentralization endeavor the European Competition Network 
(ECN) was established to provide a forum for NCAs and courts to cooperate 
and warrant legal consistency when enforcing Articles 81 and 82. As the nodal 
point within the ECN, the European Commission reserved for itself far-reaching 
supervisory powers: the opening of every new case needs to be reported to 
the Commission and in the event of confl icting decisions the Commission can 
retrieve cases again (that is Articles 11(6) and 16 of Regulation 1/2003). These 
provisions allude that there is only one reference point for the interpretation of EC 
antitrust law, namely that of the European Commission. The ongoing discussions 
on introducing facilitating legal features in a decentralized private enforcement 
regime leave the tentative conclusion that the harmonization of litigation systems 
may reach high on the Commission’s future agenda. Although inconsistency in the 
enforcement of EU antitrust law is likely to be the order of the day for the reasons 
outlined earlier, the ECN as a mode of governance to cope with decentralization 
needs to be understood as an attempt at diluting the signifi cance of the diverse 
national competition laws and practices in the long run. Thereby the project of 
an ‘ever-closer Union’ intruded into a policy domain in which a harmonization 
never was politically feasible due to the strong resistance of the Member States 
to give up one of the last bastions of national market intervention (cf. Pollack 
1998; Nugent et al. 2001). In the light of the tolerant stance of the European 
Commission with regard to the freedom to cooperate, a harmonization towards the 
EU antitrust model fully complies with the free movement interests of companies 
and capital. 

 However, rather than making itself obsolete, the European Commission hopes 
to refocus its staff resources on cracking down cartels more vigorously on a global 
level (eventually it can impose fi nes that amount to 10 per cent of a company’s 
annual turnover) and leave smaller cases to private trustbusters and national 
jurisdictions. The incentive to patrol the globe for hard-core cartels needs to be 
placed in the context of a range of prominent price-fi xing cases in the late 1990s 
that marked a ‘golden age’ of US cartel prosecution, which resulted in highest 
fi nes ever and the imprisonment of CEOs (Litan and Shapiro 2001: 27). In the 
absence of a ‘world competition authority’, the European Commission tries to 
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expand its powers beyond the borders of the EU and fi ght transnational cartels 
in duopoly with the US agencies. The impetus goes further than the prestige- 
and competence-seeking of a regulatory body that long suffered from the image 
of being the junior partner of the US agencies. Instead, the antitrust reform was 
announced to convey ‘a world class regulatory system’ (European Commission 
2002), which forms part of expediting and fostering the broader European project 
of neoliberal market integration that takes places against the background of the 
reinvigorated discourse surrounding the Lisbon Agenda of 2000 (on the latter see 
the contribution by Van Apeldoorn and Horn to this book). The aim to make the 
EU ‘the most dynamic knowledge-based and competitive economy by 2010’, in 
other words, to economically outperform the US and the rest of the world, is 
according to the dominant neoliberal view best achieved by downsizing Brussels’ 
‘regulatory jungle’. With the privatisation and decentralisation of important 
aspects of EU antitrust enforcement, the reform seems no longer deviant from the 
prevailing tenet. 

Conclusions

This chapter demonstrated that the 2004 reform exposes antitrust law enforcement 
to market mechanisms and introduces a more microeconomic reasoning in the 
assessment of anticompetitive conduct. With the abolition of the administrative 
public control model and the concomitant decentralization of Articles 81 and 82, 
the primacy of enforcement has shifted to the proactivity of private parties who 
are expected to bring observed antitrust breaches to the national courts. Private 
enforcement together with the institutional anchoring of enhanced microeconomics 
narrows the scope of antitrust enforcement to short-term effi ciency criteria and 
price indicators, which can be construed as a considerable step of regulatory 
convergence towards the Anglo-Saxon style of organizing private market conduct, 
and the erosion of what has commonly been termed the Rhenish model of a 
coordinated market economy (on the latter see also, in particular, the contribution 
by Nölke and Perry to this book). 

The new regime produces a whole range of cross-purposes. In the absence of 
signifi cant political opposition, private antitrust enforcement is likely to be further 
strengthened by subsequent reform steps as the 2005 Green Paper indicates. The 
costs of suing may be unaffordable for certain potential plaintiffs, in particular 
SMEs, employees, consumers, or more diffuse interests of society at large, which 
has as a consequence that the new regime is likely to be predisposed towards 
those who can afford ‘sound’ economic analyses and are willing to take the effort 
of suing. Shareholder interest groups, most notably large institutional investors 
or hedge funds with a strong interest in short-term payoff rather than long-term 
profi tability, constitute one category of actors that is likely to profi t from the new 
antitrust litigation possibilities. Although their agency cannot be derived from the 
actual reform in a minutely detailed way (their presence is merely confi ned to 
lobbying efforts regarding the introduction of criminal sanctions and class action 
litigation) and even though there is no transparent common agenda of shareholdersto 
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to identify – this chapter maintains that the EU antitrust reform opens up a window 
of opportunity for powerful shareholder interests to gain more corporate control. 
Antitrust litigation may serve as a means to alter the power constellation of the 
internal corporate governance structure, in particular to infl uence the business 
strategies of the management or the ouster of underperforming board members, as 
well as to facilitate predatory take-overs. Thereby the antitrust reform parallels in 
many ways the regulatory reforms of corporate governance regulation in Europe 
designed to strengthen the position of shareholders vis-à-vis the management, as 
well as other corporate stakeholders.

The political forces that dominated the reform process (the DG Competition 
and its wider epistemic community of private practioners from the professional 
services sector) are also expected to benefi t from the new regime, albeit for different 
reasons. The heightened demand for antitrust counselling and litigation services 
resulting from the retrenchment of a public authority provides intermediary law 
companies with a lucrative business. The European Commission, in contrast, 
embodies a broader agenda of enhanced neoliberal market integration, which 
refl ects the view of ‘less regulation is better regulation’ and market-based solutions 
are superior to the interventionist arm of a public authority. The involvement of 
private market actors as complementary controlling instances of the competitive 
process has been intended as an encouragement to tougher competition, which is 
believed to feed back on overall economic welfare and the goals defi ned in the 
Lisbon Agenda. Furthermore, those subject to antitrust control, the transnational 
business community, have a strong stake in legal certainty and a high degree of 
economic freedom, which implies uniform laws and practices in a common market. 
However, whereas the increased emphasis on microeconomic instruments in the 
assessment of anticompetitive conduct can work to their advantage, the increased 
private litigation activity at the expense of the secure notifi cation procedure poses 
severe risks; in the worst case the advent of a claimants culture similar to that 
of the US, with signifi cant consequences regarding the distribution of corporate 
wealth. 

Notes

 1 The term ‘antitrust policy’ is generally used among US practioners and academics, 
whereas in Europe the generic analogue ‘competition policy’ is more widespread. 
Here, the term ‘antitrust’ is used to specifi cally refer to the fi ght against cartels and 
restrictive business practices. 

 2 The requirement to notify the European Commission excluded SMEs anticipating an 
inter-fi rm agreement as their actions were considered of minor importance to trade 
and competition within the Internal Market. 

 3 Whereas the overall infl uence of German ordoliberal scholars in other economic 
regulatory policies has waned since the 1960s, it continued to have a remarkable 
stronghold in EU competition policy (cf. Budzinski 2003; Hölscher and Stephan 2004). 
Offi cials of German origin and trained in German competition law have traditionally 
held strategic positions in the DG Competition (cf. Hooghe and Nugent 2002). 

 4 The European Commission repeatedly emphasized that ‘[…] [it] takes a favourable 
view of aid to small and medium-sized enterprises, given their structural handicaps as 
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compared with large undertakings and their potential for innovation, job creation and 
growth’ (European Commission 1996a: 34). 

 5 The following preconditions need to be fulfi lled: ‘the agreement must lead to an 
improvement in the production or the distribution of goods, or the promotion of 
technical or economic progress; it must allow consumers a fair share of the resulting 
benefi t; restrictions should be indispensable to the attainment of these objectives; 
and the agreement must not afford such undertakings the possibility of eliminating 
competition in respect of a substantial part of the products in question’. These rather 
elastic notions are further clarifi ed by lengthy guidelines issued by the Commission 
(see also Communication of the Commission, Guidelines on Vertical Restraints, 2000/
C291/01, JOCE n° C 291/1, 13/10/2000). 

 6 The high level of private enforcement in the US is also due to the fact that all cases 
of infringements with US antitrust law have to be prosecuted in the courts, including 
those initiated by US authorities. However, as this is a timely and costly procedure, 
more than 80 per cent of the US government cases are either abandoned, or modifi ed 
through voluntary settlements prior to involving the courts (Venit and Kolasky 
2000).

 7 The artifi cial situation of perfect competition is taken as a benchmark and the premises 
underpinning methodological individualism extrapolated to company boards: 
rationally behaving managers are assumed to generate economies of scale and scope 
in order to achieve effi ciency gains and to maximize profi ts. Once effi ciency gains 
are achieved, marginal production costs are expected to decrease, and – due to the 
competitive environment in which rival companies offer similar products – passed on 
to consumers.

 8 For example, Mr Muris, Chairman of the FTC since 2001 had already served under 
Reagan in the early 1980s where he became famous for his laissez-faire view 
according to which, not corporations, but governments were considered a threat to 
competition. He particularly displayed the Chicagoan attitude in the lax enforcement 
of the Microsoft monopolization case (Tomand and Lister 2001)

 9 Elsewhere Monti concluded: ‘[i]t is fair to say that the far-reaching policy shift 
which occurred in US antitrust enforcement during the 1980s – namely, the shift 
towards a focus on the economic welfare of consumers – has been mirrored in the 
policy priorities of the European Commission during the 1990s’ (Monti 2004c). 
The heightened emphasis on consumers is attested by the creation of a post within 
the European Commission’s DG Competition called ‘Consumer Liaison Offi cer’ in 
December 2003. The task ascribed to this new institution is to ensure a permanent 
dialogue with European consumers and alert consumer groups to competition cases 
‘where their input might be useful’ (European Commission 2003b).

 10 Mr Justice Ferris, an English judge specialized in antitrust law expressed his concerns 
as follows: ‘[Judges] cannot make value judgments, except in a very limited fi eld, 
certainly not in relation to general economic questions […]. The Court should not 
have any part to play […] in deciding whether an agreement or course of conduct 
contributes to improving the production or distribution of goods or promoting technical 
or economic progress […] I cannot see any court as we know it making a satisfactory 
job of that task’ (cited in Forwood 2003: 2).

 11 The divergent rulings in 2001 on the GE-Honeywell merger fuelled the controversies. 
According to Charles James, former Assistant General of the US DoJ, the contradictory 
rulings are due to a ‘fundamental, doctrinal disagreement over the economic purposes 
and scope of antitrust enforcement’ (James 2001). 

 12 Compare the observations made by Nölke and Perry (to this book) on the growing role 
of Anglo-Saxon credit-rating agencies and accounting fi rms in Europe.
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and the erosion of Rhenish 
capitalism

Andreas Nölke and James Perry

Introduction
Research on transnational private authority is coming of age. More than 10 years 
ago, a fi rst round of studies placed the topic on the agenda of International Political 
Economy (Cutler 1992; Haufl er 1993; Porter 1993; Sinclair 1994). Since then a 
number of major collaborative efforts have broadened the issue area and fi rmly 
established its importance (Cutler et al. 1999a; Higgott et al. 2000; Ronit and 
Schneider 2000; Hall and Biersteker 2002a). As well as explorative case studies, 
these books introduced more thorough conceptualizations of transnational private 
authority, namely typologies of the different forms of authority (see in particular 
Cutler et al. 1999b; Hall and Biersteker 2002b). However, given the diversity 
of empirical cases, it remained diffi cult to draw overall conclusions that could 
explain the evolution of transnational private authority (Cutler 2002: 40). More 
recently the body of literature on transnational private authority has grown 
rapidly, particularly that on fi nancial sector (self) regulation and corporate social 
responsibility (for a review see Nölke 2006). Meanwhile, a number of in-depth 
studies of specifi c cases of private authority, such as transnational merchant law 
(Cutler 2003) and credit rating agencies (Sinclair 2005) have been published. 

This chapter singles out the mid-range concept of coordination service fi rms 
for more detailed investigation. Coordination service fi rms are a specifi c sub-
group of the wider issue of transnational private authority, thereby allowing for 
the development of more meaningful theoretical conclusions. At the same time, 
coordination service fi rms are a more general category than the specifi c case of, 
for example, rating agencies or merchant law, thereby allowing somewhat broader 
generalizations to be made. We demonstrate that a particularly important role 
of coordination service fi rms is the private regulation of corporate governance. 
Coordination service fi rms are a characteristic component of the Anglo-Saxon 
variety of capitalism. The growing role of coordination service fi rms thus 
introduces elements of Anglo-Saxon capitalism into the Rhenish system and, 
in doing so, erodes core elements of this variety of capitalism, such as the 
Hausbanken system.

Coordination service fi rms set and enforce the standards of behaviour for other 
fi rms. Law fi rms, insurance companies, management consultancies, credit-rating 
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agencies, stock exchanges, and fi nancial clearing houses have all been offered as 
examples (Cutler et al. 1999b: 10; Cutler 2002: 28). In contrast to other forms of 
cooperation among fi rms, such as production alliances, subcontractor relationships 
or cartels, coordination service fi rms govern across sector lines. Their relevance is 
not limited to their own sector alone, but rather affects the wider private economy. 
Coordination service fi rms therefore have the potential to be the most fundamental, 
‘infrastructural’ (Sinclair 2001) form of transnational private authority. 

When compared to other forms of transnational private authority, coordination 
service fi rms clearly are under-researched. Only credit-rating agencies have been 
explicitly analyzed as coordination service fi rms (Sinclair 1999), in addition to 
some more limited references to this function of insurance companies (Haufl er 
1999). Neither have the other examples of coordination service fi rms been analyzed 
from this perspective, nor is there any systematic conceptual treatment of this 
type of private governance. One of the reasons for this neglect appears to be the 
low degree of institutionalization of coordination service fi rms, when compared 
with other types of private authority. In contrast to, for example, private regimes 
or business associations, there is no central institution that exercises authority, 
but rather a number of decentralized agents. Consequently, coordination service 
fi rms represent a radical departure from conventional international organizations 
or regimes, the traditional form of international cooperation. This perhaps partly 
explains why coordination service fi rms are rarely considered a worthy object of 
research in the fi eld of international studies. 

A second reason for the neglect of coordination service fi rms may be related to 
defi nitional issues. Not all of the common examples of coordination service fi rms 
are clear cases of transnational private authority. Management consultancies are 
coordination service fi rms, but at the same time lack important features of private 
authority, such as the backing of public authority. The very broad defi nition of 
coordination service fi rms utilized in the literature dilutes the concept and makes 
it diffi cult to study in a systematic manner. If we use a somewhat more narrow 
defi nition of coordination service fi rms that limits the term to those types of fi rms 
that clearly are in authority, then we can identify rating agencies and accounting 
fi rms as the two most important cases. 

This chapter argues that rating agencies and accounting fi rms can indeed have 
a deeply infrastructural impact on the economy. However, the impact of these 
fi rms is not all pervasive, it is bound to certain circumstances. In each case we can 
identify a similar set of conditions under which coordination service fi rms exert 
most infl uence. First, an inter-temporal comparison demonstrates that these fi rms 
are linked to a phase in the development of capitalism in which fi nancial markets 
are increasingly infl uential. Second, an inter-regional comparison shows that not 
all ‘varieties of capitalism’ are equally affected by coordination service fi rms, 
since the latter are far more favourable to the Anglo-Saxon variety. Lastly, an inter-
sector comparison between types of coordination service fi rms demonstrates that 
features of the coordination service sectors themselves (particularly the degree of 
concentration and the mobilization of specialized analytical resources) are also 
crucial determinants of their importance. 
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From a political perspective, the role of coordination service fi rms (over time, 
in certain regions and business sectors) raises considerable normative concerns. 
These concerns not only relate to the shift from public to private authority (and the 
corresponding issues of democratic legitimacy) but also to the substantial impact 
on, for example, particular categories of labour. By identifying this impact as 
well as the corresponding mechanisms and conditions, this chapter tries to put 
coordination service fi rms into the context of current changes in the international 
political economy.

Defi nition: coordination service fi rms with transnational 
private authority – but also without it
A popular analytical concept always runs the risk of becoming more and more 
diluted by frequent and imprecise use, until it fi nally may lose most of its content. 
An example of this development is the broadening of the original concept of 
transnational private authority by Rodney Bruce Hall and Thomas J. Biersteker. 
They argue that the concept should be extended beyond the realm of international 
political economy and ‘market’ authority, to also include the ‘moral’ authority 
exercised by non-governmental organizations and transnational religious 
movements, as well as the ‘illicit’ authority of mafi as and mercenaries (Hall and 
Biersteker 2002b: 7). This suggestion not only erases the distinction between 
transnational private authority and transnational actors in general (Risse-Kappen 
1995, 2002), but also clearly contradicts the core concept of private authority 
that is based on legitimacy instead of coercion: what differentiates authority from 
power is the legitimacy of claims of authority. That is, there are both rights claimed 
by some superior authority and obligations recognized as legitimate on the part of 
subordinates or subjects to that authority (Hall and Biersteker 2002b: 4). 

It is diffi cult to see how the exercise of brute force by organized crime or 
private mercenaries incorporates this legitimacy (Graz 2005: 6).

It makes good sense to reserve the use of the concept of transnational private 
authority (in contrast to private power or private infl uence) to the more narrow 
defi nition as originally defi ned by Clair Cutler, Virginia Haufl er and Tony Porter. 
According to these authors, transnational private authority may be empirically 
identifi ed based on three criteria:

First, those subject to the rules and decisions being made by private sector 
actors must accept them as legitimate, as the representations of experts and 
those ‘in authority’. Second, there should exist a high degree of compliance 
with the rules and decisions. Third, the private sector must be empowered 
either explicitly or implicitly by governments with the right to make decisions 
for others. 

(Cutler et al. 1999b: 19 emphasis in original).

Besides highlighting the importance of consent (instead of coercion) for 
the exercise of transnational private authority, this defi nition emphasizes the 
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importance of compliance with private rules. Given the voluntary character of 
private (in contrast to many cases of public) authority, this is a crucial distinction 
from the mere proclamation of rules by private actors. Finally, the empowerment 
by governments is included because transnational private authority does not exist 
independently of the state, or even against it. Instead, private authority should be 
understood having a mutually constitutive relation to state authority.

If we apply these three criteria to the broad category of coordination service fi rms 
it becomes clear that not all of them can be said to exercise transnational private 
authority. For example, management consultancies coordinate the behaviour of 
business in other sectors, based on their representation as experts. But the degree 
of compliance with their decisions is far from assured, and their empowerment 
by governments is largely absent. A similar assessment could be made for law 
fi rms, although one could argue that the reliance on a culture of litigation as an 
instrument of competition policy is a form of empowerment of private (law) 
fi rms (Wigger 2004; and in this book). Other types of coordination service fi rms 
such as banks or institutional investors clearly coordinate the behaviour of other 
companies across sector lines, but do so mainly based on their economic power 
(Nölke 2004b: 164–6), and much less on the consent they mobilize as experts 
and by empowerment through public authorities. Stock exchanges do fulfi ll the 
latter criteria, but have a rather limited impact. And the transnational private 
authority exercised by insurance companies is mainly focused on risk-regulation 
within their own sector (Haufl er 1999: 203); their authority over other industries, 
particularly on environmental issues, is more limited.

However, two types of coordination service fi rms clearly can be identifi ed as 
carriers of substantial transnational private authority, namely accounting fi rms and 
credit rating agencies. Both types govern the behaviour of actors in other sectors. 
In both cases consent is clearly based on the expert authority of the coordinating 
fi rms. Consequently there is a high degree of compliance, but also in recent 
years both rating agencies and accounting fi rms have been explicitly empowered 
in their authority by governments: Rating agencies are empowered by the new 
guidelines for capital adequacy (Basle II) and accounting fi rms by the adoption of 
IFRS throughout the EU. Given these properties, accounting and rating agencies 
are the most promising candidates for a more detailed study of the workings of 
coordination service fi rms as a case of transnational private authority.

Theoretical framework: combining critical and 
institutionalist perspectives 
Although the literature on transnational private authority is burgeoning, 
theoretical development has been somewhat muted. One reason for this may 
be the fragmentation of the discussion between critical political economists on 
the one side and more institutionalist global governance scholars on the other.1 
While the critical discussion focuses on cases of private self-regulation in what 
may be termed ‘business infrastructure’ – such as law, fi nance and technical 
standards (Cutler 2003; Graz 2002; Sinclair 2005), the governance branch is 
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primarily occupied with the activities of NGOs and business to promote corporate 
social responsibility (Haufl er 2002; Kollman 2003; Pattberg 2004; Rieth 2004; 
Wolf 2002). And while the critical discourse is strong on historical context and 
on explanations based on power relations, it is rather weak in coming up with 
some kind of empirically testable theory of transnational private authority, or with 
concrete proposals how to use this authority for a transformative agenda. The 
governance discourse, on the other hand, has a clear advantage in the concrete 
analysis of institutional mechanisms and the identifi cation of practical proposals, 
but fails to provide a comprehensive explanatory and normative concept, instead 
offering a rather descriptive and mostly inductive picture. In order to overcome 
this state of affairs, theories on transnational private authority have to combine 
both discourses, in particular the more historical arguments about structural forces 
and power relations of critical political economy with the wealth of institutional 
details and pragmatic issues that is provided by the governance perspective (Nölke 
et al. 2003: 6–7). 

The VoC concept can in some ways be considered as a mediator between 
the two broad debates sketched above. While placing capitalist systems in their 
specifi c historical context, the VoC concept at the same time provides a rather 
detailed model to analyze the institutional interdependencies of contemporary 
capitalism. By locating the role of coordination service fi rms within the different 
varieties of capitalism it is possible to assess the signifi cance of this very specifi c 
type of economic regulation.

Institutionalist perspectives: the governance debate

The point of departure for the governance debate is the perception that some 
problems of transnational economic regulation cannot be solved by governments 
(alone). Particularly the cooperation between companies and civil society actors in 
the context of concepts such as ‘corporate social responsibility’, ‘business ethics’ 
and ‘corporate citizenship’ has attracted great attention. From the perspective of 
the governance approach, these forms of private voluntary cooperation might 
be able to compensate for the inability (or unwillingness) of governments and 
international organizations to cater for global business regulation. The governance 
approach suggests that transnational NGOs should replace national civil societies 
and governments as a counter-weight against irresponsible business behaviour, 
whereby so-called ‘externalities’ such as environmental degradation and the 
mistreatment of workers can be limited by standards developed and overseen by 
private institutions. Given the voluntary character of these institutions, the core 
task then becomes one of identifying the conditions under which private actors 
obey norms that are not set by states. The governance discussion has already 
tentatively identifi ed a number of these conditions. Some are specifi c to the issue 
of corporate social responsibility, such as the vulnerability of big manufacturing 
companies with well-known brand names that can easily be punished by customers 
(Haufl er 2002: 11), or the fact that improving social and labour practices can be 
very costly, whereas improving environmental performance may be less expensive 
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– and even profi table in the long run through eco-effi ciency gains (Kollman 2003: 
34–5). However, other factors are less specifi c and can be applied to the case of 
coordination service fi rms. One such factor is the network of resource dependency 
that forms the backbone of inter-fi rm cooperation. 

Private actors only conform to standards set by other private actors if they 
can get access to crucial resources through this cooperation (Nölke 2004b: 163). 
Given the consensual nature of transnational private authority and the fact that 
this authority (by defi nition) has to be based on the legitimacy of coordination 
service fi rms, we can surmise that substantial analytical resources (information, 
expertise, etc.) are crucial for the working of coordination service fi rms. Another 
important factor that determines compliance with private standards is the degree 
of concentration within a particular coordination service sector. Private norms 
are diffi cult to enforce under conditions of strong competition between fi rms 
(Haufl er 2002: 10), whereas the dominance of a single company or an oligopoly 
of coordination service fi rms makes enforcement much easier.

Critical perspectives: the political economy debate

Critical political economy places these observations in the more general framework 
of the development of capitalism, and the structural forces and power relations 
involved in this development. The recent rise of private authority here is based 
on the parallel development of the competition state, the deterritorialization of 
capital and the related process of fl exible accumulation (Cutler 2003: 28–32). 
Furthermore, it is connected with the rise of neoliberalism as a political ideology 
in which the private sector is assumed to be inherently more effi cient than the 
public sector and measures such as privatization and deregulation free private 
business from unnecessary state controls, leaving a rationalized core of controls 
which are supposed to be more effi cient and responsive to a fast-changing business 
environment. The evolution of transnational private norms thus can be perceived 
as an attempt to permanently weaken the role of public international regulation of 
business, as has been shown to have occurred with other forms of contemporary 
global governance (Overbeek 2004b). Having corporate codes of conduct in 
place legitimizes the retreat of the state, or at least its unwillingness to tackle 
certain issues by intergovernmental regulation. As such, the existence of these 
codes could be used as a shield against popular calls for business re-regulation if 
widespread discontent with economic globalization were to occur. Phrased another 
way, the form and the content of regulation should not be treated separately from 
each other. Thus, we should not analyze the mechanisms and forms of private 
governance without taking into account the role that this type of regulation plays 
in the development of global capitalism. In this context, coordination service 
fi rms have the essential function of aiding the deterritorialization of capital by 
providing basic analytical services for the mobile trans-border investors that stand 
central to the current evolution of capitalism (Van Apeldoorn and Horn 2005: 
7; see also the contributions by Van Apeldoorn and Horn as well as Rebérioux 
to this book). By exercizing transnational private authority, coordination service 
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fi rms spread the basic preconditions for the operation of fi nancialised capitalism. 
In particular the ongoing process of disintermediation of fi nance (away from 
traditional banking and towards corporate fi nance via bonds or shares) requires 
considerable investments in business intelligence in order to avoid information 
asymmetries. 

The ‘variety of capitalism’ contribution

However, capitalism is not a homogeneous whole, but rather exhibits national and 
regional variations in its operations. One of the clearest ways of conceptualizing 
these variations is to distinguish between the Rhenish and the Anglo-Saxon 
‘variety of capitalism’ (Albert 1991; Hall and Soskice 2001; see also the 
contribution by Gourevitch to this book). The role of coordination service fi rms 
in each emphasizes the most important differences between these varieties of 
capitalism. Owing to the different intensities of fi nancial disintermediation, the 
activities of coordination service fi rms fi t more easily with the Anglo-Saxon than 
with the Rhenish one.2 Core features of the Rhenish model traditionally are the 
fairly balanced and consensual relationship between labour and capital and the 
availability of patient capital being provided by major banks (‘Hausbanken’) and, 
to a more limited extent, internally generated funds. Management has to meet an 
arrangement with well-organized representatives of both labour and capital that 
often participate directly in the decision making process. Decision making may 
therefore take a long time but the implementation of the resulting consensus is 
relatively smooth. Moreover, the Rhenish model of corporate fi nance leads to 
a comparatively long-term perspective with regard to the economic well-being 
of fi rms. ‘Hausbanken’ are less interested in short-term price movements on the 
stock markets than in the long-term solvency of their loans. The same long-term 
perspective applies to other sources of investment capital such as investors who 
hold large blocks of shares in a company, so-called ‘blockholders’. At the same 
time, stable ownership structures provide fi rms with considerable protection 
against take-over. All of these factors also support the long-term investment in 
human resource development that is crucial for the Rhenish specialization in 
high skill and high quality products. However, these advantages may now be 
eroded by a weakening of the Hausbanken model and the increased infl uence of 
transnational fi nancial markets. Coordination service fi rms are empowered by 
the latter process and, at the same time, contribute to fi nancial disintermediation 
in the Rhenish model, thereby deepening and institutionalizing this erosion 
(Nölke 2004b).

Towards a synthesis

If the three strands of reasoning outlined above are combined, an empirical study 
of the exercise of transnational private authority by coordination service fi rms 
emerges. There are four factors; the fi rst two focus on the actors, the second two 
focus on the structural context in which these actors fi nd themselves:
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the type and volume of the analytical resources of the coordination service 
fi rms;
the degree of concentration within the coordination service sector;
the relationship with different types of capitalism;
the role within recent developments of capitalism as a whole – in particular 
towards fi nancial disintermediation.

The basic assumption is that the role of coordination service fi rms is not all-
pervasive, but rather is limited to fi rms that (a) control a large proportion of the 
necessary analytical resources, that (b) stem from an sector with a high degree 
of concentration, and that (c) benefi t from fi nancial disintermediation. A fourth 
factor, usually taken as granted by all studies of transnational private authority, 
is (d) the at least implicit support of this authority by public actors (see section 
two above). Within these parameters, coordination service fi rms are seen to have 
a deeply infrastructural impact on the workings of contemporary capitalism, and 
in particular an eroding impact on the Rhenish variety.

In order to give some empirical backing for these theoretical claims, we will 
now explore the two most important types of coordination service fi rms that are 
able to exercise transnational private authority: rating agencies and accounting 
fi rms. In contrast to the rather comprehensive studies on rating agencies by 
Timothy Sinclair (1994, 1995, 1999, 2001, 2003, 2005; King and Sinclair 2001), 
the transnational private authority of accounting fi rms has only recently become 
a major subject of study (Botzem and Quack 2005; Dewing and Russell 2004; 
and in this book; Eaton 2005; Martinez-Diaz 2005; Perry and Nölke 2005, 2006; 
Porter 2005). 

•

•
•
•
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Figure 7.1 A theoretical model for the analysis of coordination service fi rms
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By systematically comparing coordination service fi rms in rating and 
accounting, we attempt to compensate for a major shortcoming of the existing 
literature on coordination service fi rms, namely its strongly inductive character 
which bases most theoretical development on the case of rating agencies only. 
Still, given the early stage of research on accounting authority, the study will 
be limited to ‘... the examination of a number of cases with the goal of showing 
that a particular model or sets of concepts usefully illuminates these cases. No 
real test of the theory occurs, but rather the goal is the parallel demonstration 
of theory’ (Collier 1993: 108, emphasis in original). Additional research will be 
necessary, in particular to test the arguments developed above against other cases 
of coordination service fi rms that fail to produce a similar amount of transnational 
private authority. Thus, in future, one might want to study whether the failure of 
management, law or insurance companies in this respect could be attributed to the 
more limited degree of concentration within their respective sectors and/or to their 
association with fi nancial disintermediation.

Rating agencies: framework conditions and impact

Empowerment by fi nancial disintermediation

The authority of rating agencies is a product, and a core element, of an ongoing 
process of the disintermediation of fi nance that diminishes the role of commercial 
banks in the provision of capital (cf. King and Sinclair 2001: 5–8). Banks 
traditionally function as fi nancial intermediaries in that they bring together the 
users and suppliers of fi nancial resources. Alternatively, suppliers and users can 
also come to an agreement without the intermediation of banks (that is, via capital 
markets), thereby avoiding the overhead costs involved. However, this process of 
disintermediation creates an information problem for investors, since they have 
to carry the risk of default repayments themselves. This is when rating agencies 
come in, because they take over the task of collecting dispersed information on the 
fi nancial situation of borrowers and condensing it into a single measure.

Resource base

Rating agencies derive their authority from their analytical resources and the 
legitimacy that is derived from the expert character of these analytical resources 
as perceived by market participants. The demand for the analytical output of rating 
agencies stems from the overwhelming quantity of information available to market 
actors. Rating agencies condense this information into a standardised metric (a 
‘rating’), which is then used as a benchmark for other market actors. Although 
the latter may choose not to follow the recommendations implied by these ratings, 
they nevertheless set standards by which other actors operate (King and Sinclair 
2001: 4ff.). However, analytical resources are somewhat less stable than fi nancial 
resources, since they may be severely affected by perceived rating miscalls. Thus 
the reputation as global experts for debt quality, developed by rating agencies over 
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decades, can be rapidly undermined, as demonstrated by the Mexican and Asian 
fi nancial crises of the 1990s (King and Sinclair 2001: 10). Resource dependencies 
exist both between rating agencies and investors, and between rating agencies and 
the companies whose debts are rated. While investors depend on the analytical 
resources of rating agencies for their investment decisions, the rated companies 
depend on the legitimacy of these agencies for their access to capital. 

Concentration within the sector 

Rating agencies are assisted in their exercise of transnational private authority 
by a high degree of concentration within this business sector. Although there has 
been intensifi ed competition and an increasing number of players in the credit 
rating sector since the 1990s, two major agencies (Moody’s Investor Service 
(Moody’s) and Standard & Poor’s (S&P)) continue to dominate the market. Other 
agencies occupy niche markets, such as Fitch Ratings for municipal and fi nancial 
institutions. The dominant role of Moody’s and S&P is not limited to the US, 
and it is their transnational authority over European and Asian market actors that 
has caused the most controversy (King and Sinclair 2001: 12). This controversy 
has been intensifi ed by the Basle II capital adequacy proposals which mandate 
specifi c risk metrics which are to be provided by the leading rating agencies 
(cf. King and Sinclair 2001: 17–25). The justifi cation for these proposals is that 
banking insolvencies have frequently been shown not to be limited to a bank’s 
country of origin, but rather to have spilled-over to impact the fi nancial systems 
of other countries. Still, given the level of competition in the banking sector and 
the mercantilist behaviour of many governments, banks have long had a strong 
incentive to take greater risks than might be considered optimal. While the fi rst 
Capital Adequacy Accord in 1988 (Basle I) addressed some of these issues, a 
second accord (Basle II) currently is in its fi nal round of ratifi cation. Rating 
agencies play a core role in Basle II, because less sophisticated banks are obliged 
to calculate the amount of capital to be held against the risk of credit default based 
on external ratings. Private authority here becomes enmeshed in a public–private 
system of multi-level governance. 

Structural impact

Credit rating agencies exercise their authority in two ways (cf. King and Sinclair 
2001: 4): First and foremost, they shape the behaviour of market participants by 
limiting their thinking to a range of legitimate possibilities. Second, they can 
occasionally exercise an explicit veto over certain options, by using a ratings 
downgrade. Rating agencies have received most attention for their evaluation 
of public institutions, because this assessment forms one of the most obvious 
cases where transnational private authority has a direct impact on public actors 
(cf. Hillebrand 2001; Sinclair 2003: 151–5), although the principal task of rating 
agencies is to assess the ‘quality’ of other companies’ debts. It is here that rating 
agencies exercise their authority over other private actors, since most companies 
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cannot afford a low ranking and will therefore consider changing their behaviour 
to suit the preferences of a rating agency. The authority of rating agencies over the 
basic organization of capitalist economies should therefore not be underestimated. 
Even if a company that is issuing a bond does not agree with a particular 
assessment, it has to take account of other market actors who will be acting upon 
that particular rating (King and Sinclair 2001: 11). Given the public character of 
rating up/downgrades, the impact of these agencies is far more infrastructural 
than the confi dential assessment of banks in a system of intermediated fi nance à 
la Rhenish capitalism. Correspondingly, rating agencies can be considered a core 
element of a new form of ‘fi nancialized capitalism’ in which the owners of liquid 
capital and their investment analysts occupy an increasingly powerful position 
(Sinclair 1999: 158).

Erosion of Rhenish capitalism

Insofar as the epistemic authority of rating agencies favours the US system of 
disintermediated fi nance, it is not politically neutral, but rather actively favours 
a specifi c socio-economic model which is very much in line with the short-term 
investment horizon of the Anglo-Saxon approach (Sinclair 1994: 149). Third-
party enforcement of credit rating has a long history in the US and some other 
Western countries (cf. Kerwer 2001; King and Sinclair 2001: 14–17), but has now 
gone global. These most recent developments have not only been criticized due 
to the practical problems involved, but also because they may further undermine 
the Rhenish model, in this case especially the fi nancing structure of many 
‘Mittelstand’ companies, one of the backbones of Rhenish capitalism. Currently, 
German small and medium sized business feel this threat very strongly because of 
the limited availability of internally generated funds and their strong reliance on 
long-term loan fi nancing for investment. Basle II and the increasing role of rating 
agencies will make this fi nancing model even more diffi cult since highly indebted 
companies will face a steep increase in credit costs due to their ‘problematic’ risk 
profi le under Basle II. In effect, many of these companies are being forced to 
mobilize funding by going public or selling themselves to private equity funds, 
referred to by critics in especially continental Europe as ‘locusts’.3 This may, 
in turn, lead to the familiar ‘pressures of ‘short-termism’ that plague American 
and British companies – pressure from shareholders to maximize dividends by 
concentrating on quarterly results and short-range return on investment variables’ 
(Sally 1995: 69), and to a more confl ictive relationship with the representatives of 
labour. An increasing role of rating agencies, therefore, may threaten the very basis 
of the Rhenish capitalist model, because its elements are highly interdependent 
and may not be easily transferred and exchanged.4
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Accounting fi rms: framework conditions and impact

Empowerment by fi nancial disintermediation

As coordination service fi rms, the accountants occupy an especially privileged 
position since they alone have the authority and legitimacy to validate the 
accounting information provided by corporations in their fi nancial statements. 
Without such validation (auditing), the corporations cannot fulfi l their statutory 
obligation to publish annual fi nancial statements. Accounting information is 
an essential anchor around which production and distribution are organised in 
a market-based economy. The measures of profi t, wealth and value provided in 
companies’ annual fi nancial statements are the primary means by which society 
is able to compare the effi ciency of different production techniques. This is true 
in both the public and private sector. In the former, national government statistics 
on economic growth, and also on the contribution of various industrial sectors to 
that growth, draw substantially on accounting numbers produced at the fi rm-level. 
Such statistics inform policy decisions not only in corporate governance, but 
also in other arenas such as fi scal and trade policy. In the private sector investors 
allocate fi nancial resources on the basis of accounting information that they receive 
both directly and via intermediaries who process and analyse the data for specifi c 
purposes. Among these intermediaries are not only the specialized fi nancial news 
media, but also the rating agencies discussed in the previous section that rely on 
fi nancial statements for comparable data describing the performance and solvency 
of the companies whose creditworthiness they are assessing. 

The authority of accounting companies as coordination service fi rms is 
strengthened by the widespread adoption of international accounting standards, 
as developed by the private IASB. Traditionally, accounting standards were 
developed on the national level, under the supervision of national governments. 
However, international economic integration and the disintermediation of fi nance 
have led to increasing demands for the harmonization of national standards. The 
assessment of the quality of stocks traded on international capital markets relies 
on accounting: international fi nancial investors not only need transparent company 
accounts in order to make their resource allocations on a sound basis, but also the 
standardization of such information in order to compare their investment options 
in different countries without major diffi culties. In the absence of international 
harmonization of accounting standards, fi nancial investors have shown a clear 
preference for the shares of fi rms audited by the global accounting fi rms, that is, 
the Big Four (Strange 1996: 137). In the system of bank-intermediated fi nance, 
prevalent under Rhenish capitalism, internationally harmonized accounting 
standards were less important, partially because of the domestic focus of many 
banks, but also because banks frequently had alternative ways of assessing the 
fi nancial situation of their major clients, due to their insider status, for example 
as blockholders.
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Resource base

Internationally harmonized accounting standards are also important for the 
legitimacy resource base of the whole profession, because it increasingly becomes 
obvious that different national standards lead to dramatically different results for 
the same company (Sundgren 1997: 15), thereby threatening to call into question 
the reliability of accounting data, and with it the authority of the profession. 
Following failed intergovernmental efforts to harmonize EU accounting standards, 
and in the face of several large EU-based corporations applying US accounting 
standards in order to list on US-based stock exchanges during the 1990s, the 
European Commission decided to adopt IASB standards for all exchange-listed 
corporations in the EU from 2005, taking the total coverage to 92 countries 
(Tweedie and Seidenstein 2005). The US has not adopted IASB standards, 
instead retaining those set by the Financial Accounting Standards Board (FASB). 
However, the IASB and FASB have been engaged in a long-term convergence 
project since 2002 (the ‘Norwalk Agreement’) and the two organizations are now 
developing many standards jointly by default. 

The ongoing process of international accounting harmonization can be seen 
to have strengthened the position of the Big Four accounting fi rms in several 
respects. First it has reduced the threat that divergent national standards, and the 
corresponding differences in company earnings, pose to the authority of their 
main product – audited fi nancial statements. Second, harmonization also gives 
the Big Four even greater scale advantages in capturing national markets that 
were hitherto regulated by local standards. Unsurprisingly therefore the Big 
Four are the major source of funding for the International Accounting Standards 
Committee Foundation, a non-profi t Delaware corporation which is the parent 
body of the IASB, and which funds and directs the work schedule of the standard 
setter. The Big Four accounting fi rms also occupy key positions on the IASB’s 
committees and working groups, as do many fi nancial-sector actors, which may 
go some way to explaining the content as well as the form of regulation (Perry 
and Nölke 2005).

Concentration within the sector

The development of powerful transnational private authority in the form of 
accounting fi rms was already highlighted by Susan Strange in her seminal study 
on the ‘Retreat of the State’ (1996, chapter 10). Strange focused on the extreme 
concentration of the market for accounting services, where the biggest six fi rms 
(referred to as the ‘Big Six’) had market shares of more than 95 per cent in the most 
important national markets, thereby giving them considerable structural power. In 
the meantime, concentration within the sector has progressed even further, with 
the Big Six becoming the Big Four (PriceWaterhouseCoopers, KPMG, Deloitte 
& Touche, and Ernst & Young). A study by the US General Accounting Offi ce 
(2003, cited by Porter 2005: 6) revealed that these four fi rms audit over 78 per 
cent of US public companies, virtually 100 per cent of major listed companies in 
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the UK, over 80 per cent in Japan and 90 per cent in the Netherlands. This heavy 
concentration within the accounting industry is, inter alia, being supported by the 
ongoing process for the development of international accounting standards, as 
highlighted above. At the same time, the powerful role of the Big Four together 
with the current harmonization of international accounting standards intensify the 
structural impact of this type of coordination service fi rms. 

Structural impact

Central to the IASB’s new standards is the move from historic cost to fair value 
accounting. Historic cost accounting values assets at the cost of acquisition 
whereas fair value accounting uses current market prices – if no such market 
exists, a model is used to arrive at a simulated market price. The move from 
historic cost to fair value reduces the discretion of management in valuing assets, 
especially for assets with active markets. It also compresses the future into the 
present in a manner that is both volatile and which changes the reference point for 
understanding both the value, and the workings, of a company. 

An asset is valued by buyers and sellers based on the present value of the future 
expected profi ts which will arise from owning it. With historic-cost accounting, this 
process impacts the asset’s accounting value only once, when it is acquired. The 
result is that the asset is thereafter seen more for its productive capacity, and less 
for its acquisition/disposal value. Under fair value-accounting the re-evaluation of 
an asset’s worth is an almost continuous process. As such, the current use of the 
asset has to be regularly justifi ed in terms of its current market value. Fair value 
accounting therefore gives external forces (that is, infl uential fi nancial market 
actors) more leverage with which to set the parameters for economic decision 
making within the fi rm, a practice which is in line with the relationship between 
fi nance and production in the Anglo-Saxon variety of capitalism.

Erosion of Rhenish capitalism

Accounting standards are an integral foundation of a particular variety of 
capitalism. Thus, the rather conservative, creditor-oriented accounting standards 
in Germany (the Handelsgesetzbuch (HGB)) complement the strong role of the 
German banks during the development of the Rhenish variety of capitalism in 
which the HGB was designed. For example, the German accounting standards 
which enabled the building of substantial ‘hidden’ reserves by German companies 
should be seen as an expression of the priority German banks gave to ensuring 
the safety of their long-term lending to enterprises. In contrast, IASB fi nancial 
statements now employ so-called fair value accounting (the IASB’s preferred 
measurement technique for new accounting standards), giving shareholders the 
wherewithal to demand that every corporate asset is put to its most profi table 
use, as judged by market benchmarks (Barlev and Haddad 2003). In defi ning 
what constitutes a profi table use, shareholders are likely to adopt a much shorter-
term perspective than managers so IASB standards can be expected to make 



The erosion of Rhenish capitalism 135

conservative (Rhenish) fi nancial planning rather more diffi cult, and thereby serve 
to discourage the longer-term business strategies which depend upon it.

It should be stressed however that accounting standards are not the root cause 
of such changes and pressures – rather they are a complimentary factor alongside 
others such as the deregulation of the fi nancial sector, and the corresponding rise of 
shareholder value from a management consultant’s tool to a corporate governance 
paradigm. Nevertheless, IASB accounting standards are playing a key role in 
institutionalizing changes in the structure of capitalism. As in the case of credit 
rating, regulation based on the Anglo-Saxon variety of capitalism is contributing 
to an erosion of the Rhenish variety. It is probably the realization of this fact 
which recently led to the foundation by major German companies of a German 
committee for accounting standards (Deutsches Rechnungslegungs Standards 
Committee (DRSC)), with the specifi c purpose of wielding greater infl uence 
in the IASB’s policy network. So far the DRSC has not been very successful, 
as evidenced by its comprehensive reorganization after only a short period of 
operation. 

Conclusion 

The infrastructural importance of coordination service fi rms lies in their effects 
on the balance of power within the political economy of modern capitalism. They 
contribute to a ‘commodifi cation’ or ‘marketization’ of business functions (Van 
Apeldoorn and Horn forthcoming). In contrast to the functioning of the fi rm as a 
more autonomous entity, coordination service fi rms place sub-fi rm assets under 
greater scrutiny of the fi nancial markets. Whereas managers previously retained 
a certain ability to mould their companies’ fi nancial statements for long-term 
strategic purposes, the shift to IFRS gives external analysts a closer insight into the 
composition of these statements (Perry and Nölke 2006). Similarly, the external 
rating of company bonds is far more transparent to most capital market actors 
than the cosy relationship between management and ‘Hausbanken’ in the old 
system of intermediated fi nance. These changes thus strengthen the negotiating 
position of mobile investors (and the accounting and rating specialists who, in 
effect, supply these investors with much of their information) to the disadvantage 
of management and employees. Correspondingly, the exercise of transnational 
private authority through coordination service fi rms not only constitutes a shift 
in the mode of governance (from public to private authority) but also alters its 
content.

Although this process has already gone a long way, it is important to remember 
that there is nothing inevitable about it. The process of fi nancial disintermediation 
was initiated (or at the very least supported) by governments. Governments 
also tolerate the high concentration of market shares in the coordination service 
fi rm sector. And governments have given coordination service fi rms important 
regulatory functions, such as via the Basle II accord and by adopting IFRS. 
Somewhat ironically, in both cases the EU and its Member States were core drivers 
of a process that mainly benefi ted US-based coordination service fi rms and the 
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Anglo-Saxon variety of capitalism in general (see also Dewing and Russell 2004; 
and in this book). Activities that are intended to enhance the competitiveness of 
European economies may in the end undermine the very basis of the competitive 
advantage of European-style capitalism. Furthermore, those most fundamentally 
affected by these regulations still have not even begun to address their implications. 
Labour unions in particular should pay much more attention to the activities of 
coordination service fi rms. Unfortunately, the allocation of regulatory tasks to 
transnational private authority has in many respects made this task more diffi cult 
since, by shifting regulation from public deliberation in national parliaments to 
transnational private expert bodies, the supervision of the economy has been 
further isolated from broad public scrutiny. Likewise, the implications of the rise 
of coordination service fi rms for the organization of capitalism have so far gone 
mostly unnoticed and not become the object of societal contestation.

Notes

  1 This section of the article draws on an argument that has fi rst been published in Nölke 
(2006).

 2  Since the exact character of the variety that is evolving in the emerging markets of the 
East and South still is unclear (see Vliegenthart 2005 as well as the contributions by 
Overbeek/Vliegenthart and Andreff in this volume), it will be neglected here.

 3  The notion of locusts (‘Heuschrecken’) has most prominently been introduced in 
2004 by the then chair of the German social democratic party, Franz Müntefering, 
within German domestic politics.

 4  More trouble for the Rhenish model has recently surfaced in the context of the 
International Accounting Standards Board’s IAS32. By reclassifying the internal 
capital (Eigenkapital) as borrowed capital, many small- and medium-scale enterprises 
become heavily indebted (in accounting terms). Together with Basle II, this could 
strongly increase their credit risk premium (see Frankfurter Allgemeine Zeitung, 
28 November 2005, p. 20).
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Introduction

Discussions of international economic and fi nancial governance have generally 
focussed on the role of international institutions set up by governments, such as the 
International Monetary Fund (IMF), the World Bank and the Bank for International 
Settlements (BIS). However, the collapse of Enron and other fi nancial scandals in 
the US, the demise of the global accountancy fi rm Andersens, and, more recently, 
major fi nancial scandals involving European companies such as Ahold, Allied Irish 
Banks and Parmalat, have focussed attention on national, EU and international 
frameworks for setting, monitoring, and enforcing compliance with accounting 
and auditing standards. A key factor in stimulating current debates at national, 
EU and international level has been the controversial US Sarbanes-Oxley Act 
2002. The Act was designed to improve US accounting, auditing and corporate 
governance practices post-Enron. However, the Act has had a considerable impact 
on other jurisdictions (see Dewing and Russell 2004). 

International accounting and auditing standards are an essential, though often 
overlooked, aspect of the international fi nancial architecture. Post-Enron hitherto 
obscure private actors,1 with links to the accountancy profession and concerned 
with technical accountancy practices, have been subject to an unprecedented 
degree of attention and scrutiny, not least by academics and policy-makers. Key 
accounting and auditing standard bodies at the international level are the IASB, 
which assumed its present role from 1 April 2001, and the International Auditing 
and Assurance Standards Board (IAASB), which assumed its present role from 
1 April 2002.2 The IAASB functions as independent standard-setting body under 
the auspices of the International Federation of Accountants (IFAC). The IASB 
sets IFRS and the IAASB sets International Standards on Auditing (ISAs). At the 
EU level, after long and complex debates, all EU listed companies are required 
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to prepare consolidated fi nancial statements in accordance with IFRS from 
2005 (European Parliament and Council 2002), and the European Commission 
has issued a proposal that all statutory audits in the EU should be undertaken in 
accordance with ISAs (European Commission 2004d).

The de facto alternative to international accounting and auditing standards are 
the equivalent US standards. A major reason for this is because non-US companies 
seeking a stock exchange listing in the US are required to comply with US listing 
requirements, which includes providing consolidated fi nancial statements prepared 
and audited according to US accounting and auditing standards. The powerful US 
Securities and Exchange Commission (SEC) is the federal agency that regulates 
US capital markets. US accounting standards are set by a private body, the FASB, 
and are known as Financial Accounting Standards. The collection of recognized 
accounting standards and practices are often referred to as US Generally Accepted 
Accounting Principles (US GAAP). US auditing standards are set by the Public 
Company Accounting Oversight Board (PCAOB), a private body created by the 
Sarbanes-Oxley Act, and are known simply as Auditing Standards. The FASB and 
the PCAOB are recognised by the SEC as the relevant standard-setting bodies. 
The US has consistently chosen not to recognize international accounting and 
auditing standards as equivalent to its own. However, with the EU’s move to 
endorse international standards and the weaknesses of US standards exposed by 
Enron and other fi nancial scandals, one of the key issues is the extent to which US 
and international procedures for setting, monitoring, and enforcing compliance 
with accounting and auditing standards will converge post-Enron. An important 
related question is the nature of any convergence.

The objective of this chapter is to explore the extent to which US and 
international accounting and auditing standards will converge post-Enron, and 
the nature of any convergence, and the role of key private and other actors in 
the process. The chapter is structured as follows: the fi rst section outlines recent 
efforts to increase accounting harmonization, both at EU level and internationally, 
including the implications of the post-Enron, Sarbanes-Oxley Act; the second 
section investigates the nature of two key private actors, the IASB and IAASB, in 
international accounting and auditing standard-setting; the third section discusses 
the nature of convergence between US and international accounting standards; the 
fourth section is a wider discussion of the role of key private and other actors in 
the global governance and regulation of accounting and auditing. The fi nal section 
is a conclusion.

Towards convergence

Accounting harmonization pre-Enron

The importance of high quality fi nancial reporting and rigorous auditing to good 
corporate governance has been recognized for more than a decade. For instance, 
in the UK the Cadbury Committee on corporate governance was set up in 
response to concerns about ‘the perceived low level of confi dence both in fi nancial 
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reporting and in the ability of auditors to provide the safeguards which the users of 
company reports sought and expected’ (Cadbury Report 1992: para. 2.5). Indeed, 
the Cadbury Committee viewed the annual audit as one of the ‘cornerstones’ of 
corporate governance, a position echoed by the European Commission with the 
audit identifi ed as ‘an essential element’ of the system (European Commision 
1996b: para. 4.18). In the 1990s one response to the low level of confi dence 
in fi nancial reporting and auditing was that concerted efforts, both at EU level 
and internationally, were made to pursue a policy of accounting harmonization 
based on IFRS and, latterly, auditing harmonization based on ISAs. Accounting 
harmonization pre-Enron is considered further below.

In 1995, the IASB and the International Association of Securities Supervisors 
(IOSCO) agreed to work on a ‘Core Standards’ programme whereby fi nancial 
statements prepared in accordance with IFRS could be used in cross-border stock 
market offerings and listings as an alternative to national standards. At the same 
time the European Commission also proposed a new strategy for EU accounting 
harmonization based on international accounting standards developed by the IASB 
(European Commission 1995b). Considerable progress was made and in 2000 
the Presidents’ Committee of IOSCO recommended that IOSCO members permit 
multinational issuers to use the 30 ‘IASB 2000’ standards to prepare fi nancial 
statements for cross-border offerings and listings (International Organization of 
Securities Commissions 2000). In 2002 the EU adopted a regulation requiring EU 
listed companies to prepare their consolidated fi nancial statements in accordance 
with IFRS from 2005 onwards (European Parliament and European Commission 
2002). Including the EU member states, by 2005 almost 100 countries in six 
continents are using IFRS, or aligning their national standards with IFRS.

The US is the most important country that does not yet recognize IFRS. During 
the work on the IASB/IOSCO core standards programme the FASB published the 
results of an IASB-US comparison project and the SEC, building on the FASB’s 
work, issued a concept release on international standards for comment (Financial 
Accounting Standards Board 1999; Securities and Exchange Commission 2000 
respectively). Although this release signalled concerns inter alia about accounting 
standards, post-Enron there has been a concerted effort on the part of the FASB 
and the IASB, supported by other national standard-setters, such as the UK 
Accounting Standards Board, and encouraged at intergovernmental level by, for 
example, the EU and IOSCO, to seek convergence between US and international 
accounting standards.

Post-Enron developments

The Sarbanes-Oxley Act 2002 was designed to remedy defi ciencies in accounting, 
auditing and corporate governance that were revealed by Enron and other 
fi nancial scandals. The Act has had a major infl uence on practices in the US, and 
directly and indirectly on practices in other jurisdictions. Faith in US accounting 
standards hitherto regarded as the ‘best in the world’ was shaken. In October 
2002, not long after the passage of the Sarbanes-Oxley Act, the IASB and the 
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FASB announced a memorandum of understanding (the ‘Norwalk Agreement’) 
whereby: ‘each acknowledges their commitment to the development of high 
quality, compatible accounting standards that could be used for both domestic 
and cross-border fi nancial reporting’ and that each would use ‘their best efforts to 
(a) make their existing fi nancial reporting standards fully compatible as soon is 
practicable and (b) to coordinate their future work programs to ensure that once 
achieved, compatibility is maintained’ (Financial Accounting Standards Board/ 
International Accounting Standards Board 2002). This initiative was strongly 
encouraged and supported by the European Commission, and Commissioner 
Frits Bolkestein enthusiastically welcomed the announcement stating it was: ‘a 
very positive move towards a single worldwide set of high quality, best of breed, 
principles-based fi nancial reporting standards, which would dramatically improve 
the effi ciency of global capital markets…’ (European Commission 2002a).

The IASB proceeded with two main developments: fi rst, to complete the ‘2005 
standards’, so that by the end of March 2004 the IASB would have a broad set 
of high quality standards in place that could be adopted for use by the EU from 
2005; and, second, to work on the eventual convergence of US and international 
fi nancial reporting standards. As regards the former, the IASB’s aim was to produce 
a ‘stable platform’ whereby only those standards issued prior to March 2004 
would apply in 2005. Any standards issued after that date would not be applicable 
until 2006. Thus, there would be ‘period of calm’ for about 21 months such that 
there would be no changes to standards during the period of changeover from 
national to international standards in the EU. As regards the latter, the IASB and 
FASB have set up a joint ‘short-term convergence’ project to examine differences 
between US and international standards that may be capable of resolution within 
a relatively short time. If convergence in the short term proves to be too diffi cult, 
consideration of the topic is deferred to a discrete project.

The next section considers the processes for setting international accounting 
and auditing standards and discusses issues that have emerged from attempts to 
seek convergence between US and international standards.

International standard-setting

International Accounting Standards Board (IASB)

The International Accounting Standards Committee Foundation (IASC 
Foundation) is the oversight body for the IASB. The objectives of the IASC 
Foundation are stated in its constitution as:

(a)  to develop, in the public interest, a single set of high quality, understandable 
and enforceable global accounting standards that require high quality, 
transparent and comparable information in fi nancial statements and other 
fi nancial reporting to help participants in the world’s capital markets and 
other users make economic decisions;

(b)  to promote the use and rigorous application of those standards; 
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(c) in fulfi lling the objectives associated with (a) and (b), to take account of, 
as appropriate, the special needs of small and medium-sized entities and 
emerging economies; and

(d) to bring about convergence of national accounting standards and 
International Accounting Standards and International Financial Reporting 
Standards to high quality solutions.

(International Accounting Standards Committee Foundation 
2005a, para. 2)

The constitution of the IASC Foundation provides that the trustees shall 
appoint 14 members of the IASB and shall: ‘select members of the IASB so that it 
will comprise a group of people representing, within that group, the best available 
combination of technical expertise and diversity of international business and 
market experience in order to contribute to the development of high quality, 
global accounting standards’ (International Association for Statistical Computing 
Foundation 2005a: para. 19).

The IASB has a due process for developing and approving IFRS. The structure 
of the IASB is ‘designed to support those features that are regarded as desirable 
in establishing the legitimacy of a standard-setting organisation, its members 
are technically expert, represent the wider community and are independent’.3 
An IFRS requires the approval of nine of the 14 IASB members (International 
Accounting Standards Committee Foundation 2005a: para. 30) voting on a ‘one 
member, one vote’ basis. The IASC Foundation and the IASB are advised by a 
Standards Advisory Council which consists of about 40 members, each appointed 
for a period of three years, and provides a forum for organisations and individuals 
with an interest in fi nancial reporting.4

International Auditing and Assurance Standards Board (IAASB)

Before considering the IAASB, it is necessary briefl y to consider its parent body, 
IFAC. IFAC is the worldwide organisation for the accountancy profession. It is 
made up of over 160 member organizations in 120 countries.5 IFAC’s mission is:

To serve the public interest, strengthen the worldwide accountancy profession, 
and contribute to the development of strong international economies by 
establishing and promoting adherence to high-quality professional standards, 
furthering the international convergence of such standards and speaking out 
on public-interest issues where the profession’s expertise is most relevant.

(International Federation of Accountants 2006: 2)

To carry out its mission it works closely with ‘members bodies and regional 
accountancy organisations’ and, in addition, obtains ‘the input of regulators, 
standard-setters, governments, and others’ who share IFAC’s commitment ‘to 
creating a sound global fi nancial architecture’.6 The IAASB is part of IFAC but 
acts on its own authority. IAASB’s objective is: 



142 Ian Dewing and Peter Russell

To serve the public interest by setting, independently and under its own 
authority, high quality standards dealing with auditing, review, other assurance, 
quality control and related services, and by facilitating the convergence of 
national and international standards.

(International Auditing and Assurance Standards Board 2006: 1)

The structure of the IAASB comprises of 18 members, 10 of whom are 
put forward by member bodies of IFAC, fi ve are put forward by the Forum of 
Firms7 and three public members. The public members may be members of 
IFAC member bodies but may not be in public practice. Advice to the IAASB 
is structured differently to the way advice is provided to the IASB. The IAASB 
is advised by a total of 15 technical advisers. In addition, the IAASB has its 
own Consultative Advisory Group that comprises 25 members drawn from 
international organisations and trade associations (International Auditing and 
Assurance Standards Board 2006: 23).8

The mission of the IASC Foundation/IASB, IFAC and IAASB include serving 
the public interest and furthering the international convergence of standards 
set by the respective bodies. Of crucial importance is the extent, and nature, of 
convergence of international and US standards.

Convergence of US and international standards

An important question regarding the convergence of US and international 
accounting standards is: will it be towards US GAAP, or will there be a genuine 
dialogue whereby alternatives receive genuine consideration and recognition?

The principal criticism of the US approach is that it is ‘rules-based’ rather than 
‘principles-based’. The advantage of a rules-based approach is that requirements 
are set out in detail and compliance with the rules can be more easily monitored 
and enforced; the disadvantage is that there are strong incentives to create 
fi nancial transactions and accounting treatments designed to avoid the rules and 
corresponding disclosures (see Dewing and Russell 2004: 301). The advantage 
of a principles-based approach is that it allows greater scope for professional 
judgement in evaluating the overall effect of a series of individual transactions 
and disclosures;9 the disadvantage is that decisions are not so obviously clear cut 
and there is scope for professional disagreement. In practice, both approaches 
are needed but different legal and institutional environments have resulted in a 
rules-based emphasis in the US and a principles-based emphasis in the UK, a 
signifi cant difference in what is often perceived to be an undifferentiated Anglo-
Saxon approach.

Therefore, whether convergence is rules-based or principles-based is an 
important one. An interesting aspect of the Sarbanes-Oxley Act was section 
108(d) which required the SEC to conduct a study on the adoption in the US of a 
principles-based accounting system, and stated that the study should include an 
examination of:
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the extent to which principles-based accounting and fi nancial reporting exists 
in the US;
the length of time required for change from a rules-based to a principles-
based fi nancial reporting system;
the feasibility of and proposed methods by which a principles-based system 
may be implemented; and
a thorough economic analysis of the implementation of a principles based 
system.

The SEC duly reported in July 2003. It acknowledged there was room for 
improvement, but argued neither US GAAP nor international standards are 
representative of the ‘optimum type of principles-based standards’. The SEC 
clarifi ed its ‘optimal paradigm’ for an accounting standard as follows: fi rst, 
there should be a concise statement of the substantive accounting principle or 
the ‘accounting objective’; second, there should be an appropriate amount of 
‘implementation guidance’; and, third, the standard should be consistent with, 
and derive from, a coherent conceptual framework of fi nancial reporting. To 
distinguish its optimal approach from other less well-defi ned approaches, the SEC 
referred to its approach as ‘objectives-oriented standard setting’ (Securities and 
Exchange Commission 2003: 5). Thus, by proposing a carefully charted middle 
course, the SEC (2003: 6) was able to advocate a variety of benefi ts, including 
facilitating convergence between US GAAP and international standards, which it 
painted in glowing terms:

Standard setters can come to an agreement on a principle more rapidly than 
they can on a highly detailed rule. The benefi ts of convergence include greater 
comparability and improved capital formation globally. We believe that neither 
current US GAAP nor the current array of international standards strike an 
optimal balance in the various trade offs inherent in standard setting, and thus 
we see convergence as a process of continuing discovery and opportunity to 
learn by both US and international standard setters.

This view was confi rmed in a speech by Donald Nicolaisen, Chief Accountant of 
the SEC in which he stated that: ‘Convergence is a two-way street… Said another 
way, convergence does not mean convergence to US standards. … In converging 
standards, the standard-setters should always choose the better model’ (Nicolaisen 
2004). In practical terms, following the Norwalk Agreement, the FASB and IASB 
are working together on several major projects, as well as on a ‘short-term’ 
convergence project. Thus far, progress has culminated in a ‘roadmap’, agreed 
by both the European Commission and SEC, towards establishing equivalence 
between IFRS and US GAAP (European Commisson 2005a; Securities and 
Exchange Commission 2005, 2006). The roadmap established the goal of 
eliminating the need to reconcile IFRS prepared accounts to US GAAP by 2009 
at the latest. The importance of accounting standards was also highlighted in the 
Joint Declaration at the EU–US Summit held in Washington on 20 June 2005, with 
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‘promoting convergence of accounting standards as soon as possible’ identifi ed as 
an area of focus (EU–US Initiative, 2005). The signs are promising that there 
will be a genuine convergence or ‘friendly merger’ of US and international 
accounting standards as opposed to a ‘hostile takeover’ by US GAAP. Indeed, in 
February 2006 the FASB and IASB issued a joint Memorandum of Understanding 
reaffi rming their commitment to developing ‘high quality, common accounting 
standards’ and removing the existing reconciliation requirements, but recognising 
that this ‘will require continued progress on the boards’ convergence programme’ 
(Financial Accounting Standards Board/International Accounting Standards 
Board 2006: 2).

Discussion

There cannot be many private actors that can expect the rules they propose to 
be speedily adopted into the laws or regulations of nearly 100 countries, and 
countless companies across the globe be required to comply with them, including 
7000 companies approximately in the EU alone and many of the world’s largest 
multinationals. From 2005 this is the case for international accounting standards 
set by the IASB for the regulation of fi nancial reporting. The US will shortly 
be the only signifi cant economy where international accounting standards are 
not recognized. Moreover, it is expected that another set of rules established 
by another private actor, the IAASB, a subcommittee of IFAC, will soon be 
setting international auditing standards for the regulation of the audit of fi nancial 
statements on the same basis. As Whittington (2005: 151) points out, IFRS need 
to be ‘effectively and consistently implemented’ in which auditors play a ‘critical 
role’. Thus, within a few years, as international and US accounting (and auditing) 
standards are set to converge these, or comparable standards, are likely to be 
accepted by the US and applied to US companies. The aim of the discussion is 
to investigate how this has come about. The discussion is taken forward in three 
main parts and considers: the factors underpinning the recent momentum behind 
convergence of accounting standards; the role of state, private and ‘mixed’ actors 
operating at national, regional and international levels; and the extent to which 
convergence is based on US hegemony and/ or projection of US power, or whether 
a genuine international debate is taking place.

Recent momentum behind convergence of accounting standards

There are a number of factors that have led to the recent momentum behind 
convergence of accounting standards. Whittington (2005: 128) points to the 
internationalization of capital markets since the 1970s and the consequent need 
for common accounting standards to aid comparability between companies 
to make the preparation of group accounts easier. Thus between 1973 and 
2002 Whittington (2005: 129) characterizes the development of international 
accounting standards ‘as a product of the marketplace’. Indeed, Whittington 
views the EU’s decision to adopt international accounting standards in 2001 in 
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a similar way – to provide shared accounting to EU capital markets, especially 
in the context of EU enlargement. Perhaps the only other credible alternative for 
the EU, given the need for comparable accounting standards would have been US 
GAAP. Whittington points to the diffi culty that this would have presented for the 
EU in that US standards are designed to meet the needs of the US economy, not 
those of the EU, and, moreover, the EU would have no infl uence in the setting of 
US standards – hence the EU’s decision to adopt international standards.

The notion of market power is also used by Simmons (2001) to explain 
harmonization of accounting standards. However, Simmons argues that the 
dominance of the US capital markets, and the consequent lack of incentive (pre-
Enron at least) for the US to embrace international standards, led the IASC10 to 
produce standards close to those of the US to increase the likelihood of them being 
accepted by the SEC. Thus, Simmons argues (2001: 611) ‘the IASC has provided 
the cover of multilateral legitimacy to mostly US standards’. For Simmons the 
reason for the EU deciding to adopt international standards was that it provided ‘a 
politically more palatable tactic than accepting US GAAP without any pretence 
of multilateralism’ (Simmons 2001).

If market power was the primary driver for convergence towards international 
standards at EU level pre-Enron, one question that arises is: Does this also explain 
the proposed convergence of US GAAP and international standards post-Enron? 
Pressure from international capital markets is an important factor but also important 
is the demand by multinational companies for one set of rules. As David Tweedie, 
Chairman of IASB, states: ‘The IASB’s main thrust is now on achieving the 
convergence of its standards with those of other standard-setters, and particularly 
those of the FASB. We have been told repeatedly by multinational companies that 
this must be our most important objective’ (International Accounting Standards 
Committee Foundation 2005b: 4). Interestingly, Robert Herz, Chairman of the 
FASB, reports being asked by analysts and investors and by foreign and US 
multinationals ‘Why is international convergence taking so long?’, although this 
is balanced by a comment from many US preparers of accounts ‘I’m in favour 
of convergence, but make them do it our way’ (Financial Accounting Foundation 
2005: 12). The latter comment perhaps indicates a typical US viewpoint, but 
with the growth in authority and stature of the IASB and IAASB resulting from 
recognition by the EU and other jurisdictions, and exposure of the inadequacy 
of US accounting and auditing standards as revealed by Enron and others, 
international convergence has moved up the agenda. The next issue to explore is 
why private actors have moved to centre-stage in determining a crucial component 
of the international fi nancial architecture and to consider the extent to which US 
hegemony is weakened or, paradoxically perhaps, strengthened in the process.

The role of private actors

Originally established by the worldwide accountancy profession, recent reforms 
of IASB and IAASB and other developments have had the effect of distancing 
these bodies, at fi rst sight at least, from the accountancy profession. This has 
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occurred in a variety of ways: oversight and advisory mechanisms have been 
strengthened by increased representation from outside the profession; they are 
able to issue international standards on their own authority, without reference 
back to the professional bodies; and their deliberations and pronouncements 
are subject to greater prominence and scrutiny by others, partly because of the 
globalization of fi nancial markets, partly because IOSCO and the EU have either 
already recognized, or are set to recognise, their standards, and partly because the 
main alternative, US standards, have been found wanting post-Enron.

The question to be explored is – how have hitherto obscure private actors, the 
IASB and IAASB, achieved their current authority and legitimacy? Following 
Strange (1994, 1996) it can be argued that the source for their authority and 
legitimacy is the shift from relational power, that is power held by governments 
and states, to structural power, that is power held by markets, and, in particular, to 
the knowledge structure, that is power-based on organized expertise, in this case 
of the accountancy profession (see Dewing and Russell 2004: 309–10). However, 
possession of organized expertise by private actors does not of itself automatically 
lead to a position of dominant power and infl uence. Indeed, to understand the 
dominant role of private actors in setting international accounting and auditing 
standards, it is essential to consider the role of states. 

In this context professions are key.11 The bargain between states and professions 
is that in return for the state granting special recognition over an area of expertise 
to a professional body, the profession agrees to regulate its members and to act in 
the ‘public interest’, that is to maintain professional standards and not to exploit its 
privileged position. The state confers legitimacy, the price is accountability. A not 
dissimilar bargain is struck between states and limited liability companies – the state 
confers limited liability, the price is independently audited accounts made publicly 
available. The state authorizes that only members of recognized professional 
accountancy bodies may undertake audits of limited liability companies.

In this context it is helpful to refer to a study by Moran (1991) who investigated the 
fi nancial services revolution of the 1980s in the US, UK and Japan from a political 
science perspective. From this study of trends in fi nancial services regulation in 
the 1980s involving a greater role for private actors in the regulatory process, ‘a 
public function done by private interests’ (1991: 14), Moran noted, inter alia, a 
‘bias’ to mesocorporatism marking ‘a compromise struck between demands to 
regulate private power and wealth, and the needs of privileged private interests to 
have protection against democratic politics’ (1991: 15). Mesocorporatism differs 
from traditional corporatism and has the following key features: ‘the appropriation 
of a regulatory role by private interests; the transformation of private, voluntary 
associations into authoritative bodies; the restriction of economic and political 
competition’ (Moran 1991: 15). Several international fi nancial crises and several 
‘failure followed by reform’ cycles have since confi rmed and strengthened Moran’s 
fi ndings of the bias to mesocorporatism in fi nancial services regulation with an 
ever increasing role for private actors. 

As mentioned above, the oversight of commercial activity rests on accounts, 
independently audited by private accountancy fi rms, and oversight of accountants 
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and accountancy fi rms is entrusted to a private body, the accountancy profession. 
The state has granted recognition to the professional accountancy bodies, thereby 
granting hitherto private associations the status of authoritative bodies. Economic 
competition in the provision of accountancy and auditing services is likely to 
be restricted as international accounting harmonization strengthens the position 
of the Big Four (see the contribution by Nölke and Perry to this book). The 
subsequent growth in the size, complexity and interdependence of global fi nancial 
markets has served only to intensify the trends identifi ed a decade and a half ago 
by Moran.

Thus, the details of accounting and fi nancial reporting and auditing of limited 
liability companies are entrusted to a profession having special expertise which, 
to retain its privileged position, regulates its members and has regard to the 
public interest. A government department is given ultimate oversight of the 
accountancy profession and of limited liability companies. The result is a civil 
society or, alternatively, market arrangement of self-regulation within a statutory 
framework whereby the state consciously recognizes the accountancy profession 
and consciously grants it a monopoly over limited liability company audit. 
Regulation of other areas of commercial activity, for example, stock exchanges, 
supervision of fi nancial services fi rms such as banks and insurers, though 
having their own statutory framework with oversight by different government 
departments or other agencies, rests on independently audited accounts of 
limited liability companies. The result is that the accountancy profession, and 
accounting and auditing fi rms, although private actors are in effect agents of the 
state.12

Therefore, although on the one hand steps have been taken to reduce the 
infl uence of the accounting and auditing profession, such as by independent 
oversight, on the other hand its infl uence remains pervasive because of its 
knowledge and expertise and its organizing power. As the history of fi nancial 
scandals demonstrates, the accountancy profession and accounting and auditing 
fi rms are more than capable of pursuing their own interests. States regularly have 
to step in to reform matters. Indeed, Enron is simply the latest in a long line of 
‘failure followed by reform’ (see also Dewing and Russell 2002).

It follows that the fundamental reason why the IASB and IAASB as private 
actors have achieved global prominence is that states are simply doing at a 
global level what they do at a national level, that is, taking advantage of the 
standard state/profession bargain whereby the state grants special recognition 
over an area of expertise to a profession, and the profession agrees to regulate 
its members and to act in the public interest. It is not without good reason that 
‘public interest’ occurs in the fi rst line of statements of the mission or objectives 
of the IASC Foundation, IFAC and IAASB. Nor is it without good reason that 
the only organizations having membership of both the IASB’s and IAASB’s 
advisory groups are precisely those intergovernmental organisations in charge of 
the international fi nancial architecture, namely, BCBS, IAIS, IMF, IOSCO and 
the World Bank.13 International accounting and auditing standards are at the very 
heart of the international fi nancial architecture.
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US hegemony – weakened or strengthened?

The initial signs are that the US, or at least the SEC, is prepared to view convergence 
towards high quality, objectives-oriented accounting standards as a ‘two-way 
street’, the question remains as to what will be the nature of the outcome. US 
hegemony prevails over intergovernmental organisations, see for example Foot et 
al. (2003), and it can be argued that US hegemony will also prevail over private 
actors in international accounting and auditing. This may occur for a variety 
of reasons. First, individual members of the IASB and IAASB come from a 
background that, if not predominantly US, is predominantly Anglo-Saxon (Nobes 
and Parker 2004: 102–3) which, in spite of certain differences of emphasis because 
of different legal and institutional environments, is based on a market-driven, 
shareholder-focused model of accounting. Second, members of the advisory 
groups are precisely the intergovernmental organisations that stand accused by 
Foot et al. of being dominated by the US, especially the IMF and the World Bank. 
Third, standing behind the accountancy and auditing profession are the Big Four 
global accountancy fi rms,14 which dominate the market for listed company audit 
and the national professional bodies and associated institutions. The Big Four, 
and virtually all other large and medium sized accountancy fi rms that have an 
international practice, have strong Anglo–American origins. Neither should it be 
forgotten that many of those who qualifi ed and worked for the Big Four and other 
accountancy fi rms, move into positions of responsibility and infl uence elsewhere, 
including occupying key positions on the IASB’s committees and working groups 
(see the contribution by Nölke and Perry to this book).15 Certainly the Big Four 
take advantage of this fact and cultivate their alumni as assiduously as any ivy-
league university or business school. Indeed, Nölke and Perry (in this book) go 
so far as to argue that the process of international accounting harmonization has 
strengthened the position of the Big Four by increasing the ‘authority’ of fi nancial 
statements as differences arising from national standards are eliminated, and by 
giving scale advantages to capture national markets. Fourth, the US is the largest 
and therefore most signifi cant global capital market. Regulatory changes in other 
regimes, even in those of London or Frankfurt, are therefore unlikely to have the 
same impact as those in the US.

The result of these factors is that US accounting and auditing practice is 
commonly regarded without question as ‘best practice’, thereby achieving US 
hegemony without the US needing to try very hard. In fi nancial services Moran 
(1991: 121) argues that during the 1980s there was a bias towards mesocorporatism 
and an ‘increasing “Americanization” of fi nancial services’ with American 
regulatory practices ‘successfully exported’ (1991: 122). A similar trend may be 
evident in the harmonization of accounting standards. This possibility is reinforced 
by the SEC’s continuing belief that, in spite of acknowledged limitations, US 
accounting standards, even post-Enron, are still the ‘best’ in the world: ‘In the 
staff’s view US generally accepted accounting principles (“GAAP”), despite being 
the historical product of a mixture of standard-setting approaches, constitutes the 
most complete and well developed accounting standards in the world’ (Securities 
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and Exchange Commission 2003: 5).16 Thus, although the SEC may state that 
convergence between US and international standards is a two-way street, in 
practice the presumption may continue to be that even with the cards stacked in 
its favour, it is the US view that should count in the event of disagreement. This 
is why the initial European Commission ‘carve out’ to achieve acceptance for 
International Accounting Standard (IAS) 39 Financial Instruments: Recognition 
and Measurement (International Association for Statistical Computing 1998)17 
is potentially damaging to convergence between US and international standards 
since if the EU is not prepared to accept even agreed international standards, it 
also opens the door for other countries, such as China and Japan, to seek their 
own opt outs. 

Ultimately, the US can still choose to achieve its aims by acting unilaterally, 
and even in accounting and auditing can ‘project’ its power. The most dramatic 
recent illustration of this is the Sarbanes-Oxley Act 2002. For instance, the Act 
required the establishment of a PCAOB with which accountancy fi rms must 
register if they prepare or issue audit reports for fi nancial statements fi led in the 
US, whether for US or non-US companies. By 31 December 2005 646 non-US 
accountancy fi rms were registered with the PCAOB from 80 countries (Public 
Company Accounting Oversight Board 2006: 6). Such registered fi rms are subject 
to the PCAOB’s oversight, including the inspection and enforcement regimes, 
notwithstanding they are based in a non-US jurisdiction. The PCAOB’s remit 
even extends to auditors of US subsidiaries incorporated in a foreign jurisdiction 
and audited under the laws and regulations of that jurisdiction, the auditors being 
subject to the regulatory requirements of that jurisdiction. Nevertheless, the Act 
requires such auditors also register in the US and be subject to US requirements 
for the regulation of auditors. Concern has been expressed in the EU and also 
Japan about the imposition of US regulations on auditors and companies of other 
jurisdictions (see Dewing and Russell 2004). Although there has been a dialogue 
both at EU and at member state level with the US SEC and PCAOB, the US 
bodies have so far resisted any relaxation in the registration requirement. The 
implication is that regulation is asymmetric vis-à-vis US and non-US accountancy 
fi rms undertaking work for companies fi ling accounts in the US, with fi rms based 
outside the US subject to a dual set of regulatory requirements.18

However, a diffi culty for the US is that it cannot always be sure of having it both 
ways, that is, imposing US hegemony whilst reserving the power to act unilaterally. 
As Mann (2004: 57) has pointed out: ‘Hegemony should be an invisible hand, 
lying behind the accepted rules of the game. The catch is that to be hegemonic, 
the US might have to play by the rules’. In the context of the convergence of US 
and international accounting standards, by accepting the roadmap for achieving 
equivalence between IFRS and US GAAP, US power may be restrained since the 
US will have to play by international rules.
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Conclusion

This chapter has noted the steady rise to prominence, especially post-Enron, of 
hitherto obscure private actors, the IASB and the IAASB, which set international 
accounting and auditing standards. It has investigated the nature of the IASB and 
IAASB and has explored their close links with other private actors, in particular 
their direct and indirect links with the accountancy profession and the Big 
Four global accountancy practices on the one hand, and their close links with 
intergovernmental actors responsible for the international fi nancial architecture, 
such as the BCBS, IAIS, IMF, IOSCO, the World Bank and also the European 
Commission, on the other. The chapter has identifi ed the bias to mesocorporatism 
evident in the increasing role for private actors, particularly the IASB and IAASB, 
in regulatory space. The chapter has also explored the likely nature and extent of 
convergence between US and international accounting and auditing standards. 
The initial signs are that convergence could be possible under a mutually agreed 
objectives-oriented approach. However, this may to a large extent depend on the EU 
accepting international standards without further amendment. Americanization, 
to use Moran’s term, may have received a set-back post-Enron, but US hegemony 
over the international fi nancial architecture remains strong and the US is still more 
than capable of projecting its power in accounting and auditing, even post-Enron, 
as the Sarbanes-Oxley Act 2002 illustrates.

The role of public and private actors in global governance is of considerable 
importance. Studies of the international fi nancial architecture have focused mainly 
on the roles of long established public actors, such as the IMF and the World 
Bank, or on the roles of signifi cant groups of private actors, such as international 
banks and multinational companies. There is a danger of over-emphasizing the 
distinction between public and private, and not recognizing that certain key actors 
occupy an intermediate position. Professions and their organisations are seen, not 
without reason, as private actors located in civil society. However, they derive 
their power and infl uence from the state and in many instances are in effect agents 
of the state. In return they agree to regulate their members and to act in the public 
interest. In the era of global markets and an ever more complex meso-corporatist 
regulatory environment, it is arguably necessary to bring professions back in to 
re-evaluate their economic, sociological and political roles. As intermediaries 
located in both the private and the public they may be well placed to undertake 
what ‘pure’ private or ‘pure’ state actors, even though constituted as international 
organisations, are unable to achieve. New light may be shed on the structure of 
the international fi nancial architecture by examining the role of the accountancy 
profession and its associated organizations and fi rms.

Thus, there is a need to view the IASB and IAASB not just as independent 
private actors, but as actors strongly linked to the accountancy profession, which 
in turn should be viewed in the wider context of relationships between professions 
and states. The worldwide accountancy and auditing profession is a case in point 
where the profession, or perhaps more correctly the Big Four accountancy fi rms 
and their alumni, acting in the public interest may play a critical, but not fully 
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recognized, role in maintaining and improving national and international fi nancial 
architectures. However, the Big Four accountancy fi rms and their alumni, acting 
in their own or their clients’ private interests may represent a critical, but not fully 
recognized, threat to the stability of these architectures. In taking forward a study 
of the setting, monitoring and enforcing compliance with international accounting 
and auditing standards, it is necessary to rethink the role of the profession in 
international regulation, and the international regulation of the profession.

Notes

 1 The extent to which such organisations are, in fact, independent of government is an 
interesting question that will be explored further in this chapter. In this chapter the 
term private actor is used but similar terms used in the literature are non-state actors 
(NSAs) or NGOs.

 2 It is outside the scope of this chapter to describe the history of these bodies, outlines 
of which can be found in the relevant chapters of standard international accounting 
textbooks such as Nobes and Parker (2004) and Roberts et al. (2002), and on the IASB 
and IFAC websites www.iasb.org.uk and www.ifac.org respectively. This chapter 
concentrates on the current role of these bodies after their reform with effect from 1 
April 2001 and 1 April 2002 respectively. 

 3  See www.iasb.org.uk/about/structure.asp, accessed 8 September 2006.
 4 This includes organizations having responsibility for the international fi nancial 

architecture, such as BIS, IMF, IOSCO and the World Bank, whilst the European 
Commission, the SEC and the Financial Services Agency, Japan have observer status, 
see www.iasb.org/about/sac_members.asp, accessed 8 September 2006.

 5 The discrepancy is because there may be more than one professional accountancy body 
in a country, for example, the UK has fi ve and the US three recognized professional 
accountancy bodies.

 6 See www.ifac.org/MediaCenter/fi les/facts_about_IFAC.pdf, accessed 8 September 
2006.

 7 The Forum of Firms was established in 2001 to represent the interests and meet the 
needs of accountancy fi rms undertaking audits of cross-border fi nancial statements. 

 8 Again, this includes organizations having responsibility for the international fi nancial 
architecture, such as BIS, IMF, IOSCO and the World Bank. Interestingly, the 
European Commission is a member whereas on the equivalent IASB body it is an 
observer.

 9 Accountants refer to this as the principle of economic substance taking precedence 
over legal form.

 10 Prior to 1 April 2001 international accounting standards were set by the IASC. The 
IASC was reconstituted as the IASB from this date, see note 2.

 11 There is a large but arguably dated literature on the sociology of the professions, 
and the accountancy profession has been relatively little studied by sociologists. Our 
discussion follows a traditional, stylised and Anglo-Saxon view of professions. It 
focuses mainly on the ‘deal’ made by the profession with the state in return for state 
recognition.

 12 An example of where auditors are specifi cally agents of the state is the EU’s post-
BCCI banking directive which requires auditors to report to regulators if in the course 
of their work they become aware of circumstances ‘liable to have a serious effect on 
the fi nancial situation or the administrative and accounting organization of a fi nancial 
undertaking’ (European Parliament and European Commission 1995: Article 15).

 13 There is also the European Commission which is an observer on the IASB’s advisory 
group and a member of the IAASB’s advisory group.
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 14 They are in alphabetical order: Deloitte & Touche Tohmatsu; Ernst &Young; KPMG; 
and PriceWaterhouseCoopers.

 15 In the context of this chapter, an interesting example from the UK is John Tiner, 
Chief Executive of the UK’s Financial Services Authority. Formerly he was head of 
Andersens worldwide fi nancial services industry practice. In this capacity he led an 
investigation into the Bank of England’s procedures following the failure of Barings 
Bank and was instrumental in introducing a risk-based approach to bank supervision. 
He joined the Financial Services Authority in 2001 as a managing director and became 
its Chief Executive in 2003. He is currently Chairman of the fi nancial reporting group 
of the EU’s Committee of European Securities Regulators. In this capacity he has 
been described as the ‘Hand that guides EU accounting reform’ (Parker 2004).

 16 It is worth emphasizing that although the market-based, shareholder focus of the 
Anglo–American model is arguably dominant in international accounting and 
auditing practice there are some important differences between the UK and the 
US. For example, the UK’s ASB characterizes its standards as ‘principles-based’ 
whereas the US’s FASB has been criticized for being too ‘rules-based’, see previous 
discussion. However, the extent to which this distinction is real or illusory has itself 
been questioned, see Taub (2003).

 17 It is beyond the scope of this chapter to review the debate surrounding the European 
Commission’s adoption of IAS 39 and readers are referred to the European 
Commission’s ‘Frequently Asked Questions’ on IAS 39 for further details (European 
Commission 2004e).

 18 The Sarbanes-Oxley Act also introduced further requirements both on auditors and 
chief executive offi cers and chief fi nancial offi cers in companies listed in the US. For 
further details see the SEC website www.sec.gov/spotlight/Sarbanes-Oxley.htm.



Part IV

Integrating emerging 
market economies





9 Transition through different 
corporate governance 
structures in postsocialist 
economies

Which convergence?

Wladimir Andreff

Seventeen years after the dawn of postsocialist economic transformation, corporate 
governance structures are extremely different across CEEC and CIS members. 
The observed differentiation is basically due to the variety of methods that have 
been used to privatize former State-Owned Enterprises (SOEs). The growth of 
the de novo private sector and its mushrooming start-ups as well as residual state 
property also had an unevenly important impact on governance structures from 
one postsocialist economy in transition (PET) to the other. In new private start-ups 
a strong corporate governance structure (being monitored entirely by a single or 
a few owner(s)) tends to prevail while in privatized fi rms (that is, former SOEs) 
a managerial corporate control is widespread. A privatized enterprise in CEEC 
today is basically a managerial fi rm. In our country sample, corporate governance 
structures change slowly since the emerging capital markets are not yet functioning 
properly and the set of appropriate institutions is not comprehensive and not 
strictly enforced. Over one decade after privatization has begun, the different 
corporate governance structures in CEEC can be represented by four stylized 
models: foreign capital controlling stake, managerial control (sometimes with the 
co-operation of banks), an outsider-insider coalition governing the enterprise, and 
a peculiar ‘employee and start-up’ governance. In recent years, some converging 
tendencies toward an ‘average’ Central Eastern European model of corporate 
governance have shown up; its two major pillars are strong foreign investor 
control over big corporations combined with strong governance by a single owner 
over genuine SMEs.

An analytical framework that goes beyond the principal–
agent model

Our classifi cation of corporate governance structures does not merely rely on the 
mainstream principal–agent model. The real pattern of corporate governance that 
is emerging in PETs is path dependent, refl ecting the means used to privatize SOEs, 
the laws that have been enacted or revived, and the institutions that have emerged 
(or not) to facilitate corporate governance. The theoretical relationship postulated 
by the principal–agent model between privatization and an effi cient ensuing 
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corporate governance structure, and thus the fi rm’s restructuring, is too restrictive 
and, in the PET context, simply wrong (Andreff 2000). In the real world of current 
business, this relationship is not stable due to frequent changes in the shareholding 
of each single corporation – share sales, take-overs, acquisitions. The same agent 
may unpredictably modify his/her economic behaviour depending on macro- and 
micro-circumstances, including the threat of a take-over, the redistribution of 
shareholding, the appointment of new enterprise boards, the result of a proxy fi ght, 
the emergence of a fi nancial-industrial group (FIG), the loopholes in corporation 
law, the opportunities of corruption, and the claims of non-residual claimants 
– all factors unheeded in the mainstream model. More or less regular bonuses, 
premiums, perks and bribes can link insiders to outsiders (Blasi et al. 1997), in 
a not yet fully-fl edged market-oriented enterprise, in a way unpredictable by the 
principal–agent model, so that profi tability is often a meaningless variable, not 
to speak of profi t distortions with still imperfect competition. Lower profi t may 
refl ect the existence of a coalition between outsiders and insiders involved in a 
profi t hiding strategy, which is a widespread strategy for tax evasion purposes in 
PETs. 

In the PET context, managers and employees have actually colluded to save 
insider control over privatized enterprises. Managers have purchased employee 
shares; some top managers have bought up stock without the employee’s knowledge 
and have used ‘pocket companies’ to buy shares quietly. The shares had not been 
traded anonymously (Aghion and Blanchard 1998) and, at the end of the day, 
managers were among the main buyers. Therefore, managerial entrenchment is a 
widespread result of privatization in all PETs (Filatochev et al. 1999). Loopholes in 
the new legislation on joint stock companies were used by incumbent managers to 
avoid disclosure and, thus, alleviate small shareholders’ property rights. Managers 
have even hidden relevant information or have circulated it after introducing some 
bias in order to increase the governance costs of shareholder monitoring. They 
have not been disciplined by the threat of bankruptcy since the law is often not 
yet enforced. Thus, a number of rather simplistic assumptions underlying the 
principal–agent model have become increasingly hard to maintain. The overall 
outcome of PET privatization has damaged the model. 

Alternative theoretical explanations of corporate governance can dwell upon 
the literature on coalitions within economic organizations. In the quite peculiar 
ownership structures of PET fi rms, what matters is not only the concentration of 
ownership, but also the identity of owners. Who are the new owners and in how 
many different corporate boards are they involved? Do they behave as shameless 
tycoons? How many shares do they personally own? What are their alliances or 
interest groups, and their legal or illegal manoeuvres? All this matters as well. A 
part of the theory of economic organizations focuses on coalitions (Mintzberg 
1983). Among the participants in a fi rm, some subsets or groups can coalesce 
around a mutual target of satisfying results under the hypothesis of a bounded 
rationality of economic agents. At any moment, some coalition dominates the 
enterprise but can be removed by another in the making. The ruling coalition 
should adopt management providing the highest return on assets if one wants 
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a formally privatized fi rm to be transformed into a private fi rm maximizing its 
profi t. The type of coalition in power and contingencies of economic environment 
determine the kind of target, which must reach a satisfying level in the fi rm: 
effi ciency, survival, autonomy, growth, asset value, etc. The emergence of a new 
dominating coalition within the enterprise can obviously change the prevailing 
target. Although survival usually characterizes insider coalitions and profi t-
making outsider coalitions, the real picture in a corporation is often blurred when 
managers are shareholders, when employees own shares, when there is discord 
within the management team or the corporate board, or when alliances tie some 
managers to core shareholders. Once all these factors are taken into account, 
the objective functions of insiders and outsiders might well overlap. Although 
old-fashioned in mainstream economics, the analysis of intra-fi rm coalitions is 
of interest in nascent market capitalism. The principal–agent model wrongly 
overemphasizes the potential confl ict between shareholders and managers. This 
is the stakeholder management nexus that is important, whoever the stakeholders 
(managers, employees, and shareholders) are. 

There is hardly any study that systematically identifi es who exactly are 
those involved in such coalitions or alliances in PET fi rms so far. However, in 
a work by Baltowski and Mickiewicz (2000), three types of alliances appear to 
be widespread across Polish privatized fi rms: fi rst, alliances between a group 
of outsiders and representatives of the State Treasury (which holds the shares 
corresponding to residual state property), often opposed to the fi rms’ personnel; 
second, alliances between managers and employees against the representatives of 
the State Treasury; and third, alliances of employees and the representatives of the 
State Treasury against either an outsider or the managerial team. Further studies 
of monitoring blockholders and interlocking directorates remain to be conducted 
when all information about them will be disclosed (for a fi rst and partial attempt, 
see Mesnard 1999). 

The impact of privatization on corporate governance 
structures

The corporate governance structure of a Soviet enterprise was rather simple: the 
state, as the single owner, assigned all management decisions to a single executive 
director (the edinonatchalie principle) who was assisted in his work by some 
engineers and executive managers. In charge of fulfi lling the enterprise plan, the 
executive director was subject to different checks and controls from his tutelary 
industrial ministry, from the state bank (Gosbank in the USSR) and from the 
Communist Party. Due to information asymmetry, all enterprise directors were 
at any time capable of cheating (biasing all information transferred to controlling 
bodies) during both the processes of building-up and achieving the plan. Such a 
cybernetic weakness was one basic source of ineffi ciency in the former centrally 
planned economy (Andreff 1993). 

The economic reforms launched by Gorbachev in the Soviet Union attempted 
to alleviate the causes of economic ineffi ciency through increasing the decision 
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making autonomy given to enterprise directors and managers, that is (in terms of 
a property rights analysis) through fully transferring the cash fl ow right (or usus 
fructus) over the enterprise’s assets to them. In some other socialist countries, such 
as Hungary and Poland, an elected employee committee was entitled to supervise 
the current decisions (or usus) made by the director and managers whereas in 
Yugoslavia self-management was materializing the so-called social ownership 
(different from state ownership) in granting supervision and cash fl ow rights to 
the enterprise personnel (however, the control right or abusus never got out of 
state hands). Thus, during the last years of the communist regime, in nearly all 
CEEC, corporate governance was taken over by insiders, either managers (the 
director included of course) or employees (or both). The only exception to insider 
governance was regarding the right of control over the enterprise’s assets, namely 
the right to sell them, which was kept by the state administration, although it was 
partially alleviated by newly introduced schemes of leasing and renting assets. 

In the early years of postsocialist transition, privatising SOEs was envisaged 
as the major tool for changing not only ownership, but also management and 
governance in order to improve economic effi ciency through asset restructuring 
and labour shedding. However, even before a privatization law had been passed, 
a signifi cant development of so-called spontaneous or nomenklatura privatization 
sprang up in all PETs. It means that the director and managers immediately used 
their supervision and cash fl ow rights in such a way as to take over all the enterprise 
residual revenue, tunnel it into private companies they had just set up for the purpose, 
and strip the most interesting assets from the SOE to their own newly established 
private fi rms. Spontaneous privatization strengthened the fans of the Washington 
consensus in their fi rm belief that the privatization drive should proceed as fast as 
possible, whatever the price, so that communist managers and politicians could not 
transform their former political power into economic ownership. 

The long run consequences for corporate governance of such an accelerated, if 
not forced,1 privatization process remained unheeded, at least in the mainstream 
economic literature, for several years. Nevertheless, some time was required to 
elaborate on and adopt privatization laws, but usually they were not passed soon 
enough to (avoid or) prevent spontaneous privatization from occurring. 

On the other hand, some economists have advocated since the very beginning a 
(slower) development of the private sector based on new enterprises created from 
scratch (Kornaï 1990) or a privatization drive exclusively implemented by means 
of asset sales, the only way not to generate serious corporate governance problems 
(Andreff 1991, 1992). Their recommendations were ignored or criticized by the 
mainstream and rejected by international economic organizations until the late 
1990s.2 In their survey of the literature, Shleifer and Vishny (1997) conclude that 
an effi cient and strong corporate governance structure (that triggers restructuring 
and turning a loss-making SOE around) requires a ‘hard core’ of controlling 
blockholders. The latter can only come about by means of fi rm privatization 
through direct asset sales to strategic investors or initial public offerings followed 
by the acquisition of the newly issued shares by those investors who wish to take 
over a majority or minority blockholding position. At odds with the previous 
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conclusion, Washington international organizations and their experts preferred 
criteria such as the speed of privatization and the number of fi rms privatized, and 
assumed them to be guaranteeing the political objective of an irreversible change 
in ownership. 

Although he demonstrated that initial conditions in PETs made it impossible 
effi ciently to privatize SOEs through asset sales, Jeffrey Sachs (1991) nevertheless 
recommended to resort to non-standard methods of privatization, supposedly 
enabling a rapid transfer of SOE ownership to new private proprietors. The so-
called non-standard methods are mass privatization, management and employee 
buy-out (MEBO) at preferential prices, and restitution – to former owners, before 
communism, or their heirs. The problem is that MEBO transfers those property 
rights (usus and usus fructus) previously acquired by SOE managers to the same 
incumbent managers while adding the abusus to their former rights. As for mass 
privatization, it generates a widespread capital dispersion since vouchers (then 
redeemed into shares) are allocated for free to the whole population. When the 
vouchers are redeemed, managers continually take benefi t from their insider 
information in such a way as to acquire signifi cant blocks of shares. If they succeed 
in such endeavour, mass privatization then has the same result as MEBO, that is 
the transfer of property rights from incumbent managers to incumbent managers.

Given the economic importance rapidly reached by the private sector in GDP (see 
Table 9.1 below) and the fact that this sector’s growth is partly due to privatization, 
the variety of current corporate governance structures in PETs is strongly determined 
by those privatization methods that have been adopted in each country. 

In the heat of the privatization battle, by the mid-1990s, the distribution of 
privatized assets according to privatization methods in PETS was as follows 
(Andreff 1999a): only 13 per cent had been privatized through asset sales, 43 
per cent through MEBOs, 24 per cent through mass privatization and 20 per cent 
by means of other methods such as restitution, heirs’ (fi nancial) compensation 
and municipalization of assets. Since then, the distribution has more than slightly 
evolved toward a higher share of asset sales due, in particular, to increased 
participation by foreign investors. However, mass privatization is still the primary 
method, which has been used so far in eight PETs and MEBO in another 13. Asset 
sales, including to foreign investors, has really been preferred only in Hungary 
and Estonia, although it has become a signifi cant privatization method in Bulgaria 
and Poland in recent years; it is also going to outstrip all other methods in the 
Czech Republic with bank privatization, very much open to foreign capital since 
1999. Corporate governance structures have been diversifi ed further in PETs by 
the skyrocketing growth, though uneven from one country to the other, of start-
ups in the de novo private sector (Duchêne and Rusin 2003; Dallago and McIntyre 
2003).]

On the other hand, some SOEs appear to be so ‘unprivatizable’ that the state has 
kept, willy-nilly, a signifi cant share in their capital stock (residual state property) 
whereas other SOEs will remain in a state of ongoing privatization for quite a 
long time, and for a last group of SOEs the state has simply given up the idea of 
transferring (or does not wish to transfer) their assets. 
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Table 9.1 Major privatization methods in transition economies

Country Share of the 
private sector 
in GDP in 
2001* (%)

Direct asset 
sales 

Mass 
privatization

MEBO

Albania 75 Tertiary Secondary Primary

Armenia 70 Tertiary Primary Secondary

Azerbaijan 60 Secondary Primary No

Belarus 20 No Secondary Primary

Bulgaria 70 Primary Secondary Tertiary

Croatia 60 Tertiary Secondary Primary

Czech 
Republic

80 Secondary Primary No

Estonia 80 Primary Secondary No

Georgia 65 Secondary Tertiary Primary

Hungary 80 Primary No Secondary

Kazakhstan 65 Secondary Primary No

Kyrgyzstan 60 Tertiary Primary Secondary

Latvia 70 Secondary Primary No

Lithuania 75 Secondary Primary No

Macedonia 60 Secondary No Primary

Moldova 50 Secondary Primary No

Poland 75 Primary Tertiary Secondary

Romania 65 Secondary Tertiary Primary

Russia** 70 Secondary Tertiary Primary

Slovakia 80 Tertiary Secondary Primary

Slovenia 65 Tertiary Secondary Primary

Tajikistan 50 No No Primary

Turkmenistan 25 Secondary No Primary

Ukraine 65 Tertiary Secondary Primary

Uzbekistan 45 Secondary Tertiary Primary

Source: Vagliasindi (2003).
Notes: * Estimation: EBRD (2002).
** Three-quarters of mass privatization turned out to be MEBOs.

The overall result is (insofar as various privatization methods have been 
experimented) a variety in the forms of ownership and in the distribution of 
property rights, and a diversity in corporate governance structures, both within 
each PET and across all PETs.
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Diversifi ed corporate governance structures

Corporate governance structures are now complex and diversifi ed in all PETs. 
An overview of these structures is exhibited in Table 9.2 (below) in which they 
are classifi ed from the strongest as assessed by the principal–agent model (those 
structures where shareholders are assumed to have the strongest monitoring 
power) to the weakest (where the shareholders’ supervising power is the most 
alleviated, diluted and ineffective).

A deep economic analysis of corporate governance not carried by the principal–
agent model is in limbo in the PETs so far because there is no device that compares 
either to the 20-F form in the US which encompasses one section about control 

Table 9.2 Corporate governance structures in East European enterprises

Enterprises Ownership acquired 
through

Enterprise governed by Representative 
countries

Private Creation from scratch Owner (single) Poland

Small privatization: 
auction sale asset by 
asset

Owner (single) All countries

Privatized Restitution Former owner, heir Czech Republic

Initial public offering Institutional investors* Rare in any country

Direct asset sales Foreign investors Hungary, Estonia

Outsiders or local 
FIGs**

Russia

MEBOs Employees Poland, Croatia

Managers All countries

Mass privatization Investment funds Czech Republic

Managers Russia, Kazakhstan

State holdings Poland

Loans for shares 
scheme

Banks, FIGs* Russia

Mixed Ongoing privatization State representatives All countries

(the state is the single majority shareholder) 
or 

Residual state property Unspecifi ed All countries

Public Nationalized after self 
management

State representatives Slovenia, Croatia

State-owned (not yet 
corporatized)

State-appointed 
managers

Belarus

As before Turkmenistan

Notes: * pension funds, investment funds, insurance companies, etc. ** FIGs: Financial-industrial 
groups
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(governance) to be fi lled by the informant or to the European Directive 88/627/
EEC on large holdings (Becht and Mayer 2002). Therefore, a precise quantitative 
or qualitative analysis is now out of reach. In the future, such a study will become 
feasible for the eight PETs which joined the EU in May 2004, since they must 
now implement the aforementioned European Directive. Better information about 
shareholders’ votes, and their possible concentration, will then be available even 
though information regarding the concentration of stock ownership may remain 
partly undisclosed – which is especially impenetrable in PET fi rms. Meanwhile, 
studying the outcome of privatization can provide an insight into the whole 
spectrum of governance structures that exist in postsocialist fi rms. In schematic 
form we can distinguish seven types of enterprise form and corporate governance 
structures.

The fi rst confi guration is one in which a private owner, often the sole owner or 
a few as co-associated owners, holds the entire enterprise capital stock and exerts 
all the prerogatives of an owner/boss, that is as chief executive offi cer (usus), as 
residual claimant (usus fructus) and as a possible vendor of his/her enterprise 
(abusus). This is the case in private enterprises created from scratch (start-
ups) whether they are individual enterprises or SMEs. It is a strong governance 
structure, which foreshadows the emergence in PETs of a governance structure 
similar to the one of SMEs in Western market economies. Where do the assets 
come from in such small enterprises? Their origin can be legal or not, the assets 
provided to the start-up can result from primary accumulation of capital by the 
new entrepreneur, usually exploiting his/her rent seeking situation in newly 
emerging markets, or from asset stripping and tunnelling from an SOE in which 
he/she was previously (or still is) employed. The major problem with these new 
private SMEs is that their access to banking and other fi nance is hindered by their 
negligible collateral for loans. Nevertheless, the creation of start-ups has been of 
pervasive magnitude, especially in Poland and the Czech Republic, but also in 
Hungary, Slovenia, Bulgaria, Romania and Slovakia.

A variant of small private enterprises is the one owned by a single or a few 
co-associated owners emerging from the process of small privatization. The latter 
refers to the state releasing retail shops, hotels, restaurants, cars, lorries, buses, 
and small craft production through public auction sales. Small privatization also 
encompasses the state selling the physical assets of previously-dismantled SOEs 
such as machine tools, equipment goods, buildings or workshops that could be of 
interest for a private purchaser.

Small-scale privatization has given rise to millions of mushrooming SMEs 
in all the PETs. If one has to speak of a major success story in postsocialist 
privatization, in terms of corporate governance, small-scale privatization comes 
up to the fore. The dark side of the story is that private SMEs are facing high 
mortality rates, due to their lack of fi nance and/or expertise that is not always 
compensated by their high birth rates. 

Second, strong corporate governance, with strict shareholder monitoring of 
managers, is rarer in privatized fi rms. When it comes to restitution to former 
owners or their heirs, the outcome is open-ended. In a number of cases, the former 
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owners or heirs have fl ed from the communist regime long ago and have stayed 
abroad; they may only be interested in closing down the factory and making all 
workers redundant. They may intend to restructure or change the nature of the 
business. They may simply resell the assets they got in the restitution process. 
Whatever their decision, it exhibits that, when benefi ting from restitution, the 
owner enjoys non-alleviated property rights despite possible resistance from of 
managers and employees. The problem lies elsewhere. In case of restitution, the 
owner’s decision is not necessarily benefi cial to the home country (factory close-
down, labour shedding) so few PETs, with the exception of the Czech Republic, 
engage in ambitious restitution programmes. Elsewhere, in Hungary for instance, 
those entitled to restitution did not receive physical assets but were compensated 
with privatization vouchers enabling them to participate in the privatization of 
SOEs that were for sale (with voucher redemption into shares) at that moment. 
Then they entered the stockholding of privatized corporations, most often as 
minority shareholders excluded from corporate governance. 

Third, privatization based on initial public offering was eventually quite rare 
in PETs since, when the privatization drive was launched, the stock exchange did 
not yet exist (except in Hungary). Thereafter, the newly emerging stock market 
was tiny in terms of (not even daily) transactions. All the more so, since, at the 
very beginning, institutional investors were few, and only came from state banks, 
state insurance companies and state fi nancial institutions. Gathering a hard core 
of monitoring blockholders remained, in most cases, an unresolved issue because 
this hard core could not rally non-state shareholders and foreign investors (whose 
acquisitions were restricted or forbidden in most privatization programmes, except 
in Hungary and Estonia). Moreover, domestic or local capitalist tycoons, capable 
of buying a substantial block of shares, were few in number or non-existent in 
the fi rst hours of transition. The most effi cient corporate governance structure 
coming out of privatization has been revealed to be the acquisition or takeover3 by 
foreign investors. A takeover has nearly always resulted from a direct asset sale 
negotiated by the state with a foreign fi rm and practically never from the latter’s 
raid by means of the rapid acquisition of shares in the targeted domestic fi rm. 
In this case, the monitoring blockholder is a foreign transnational corporation, 
used to effi ciently supervising its foreign subsidiaries’ managers, including those 
subsidiaries recently acquired in PETs. 

A number of assets have been sold by the state direct to domestic or local 
investors, that is, to domestic outsiders. However, at the dawn of the privatization 
process, sales to domestic outsiders were rather few and in any case undesirable 
because they boiled down to transferring assets to incumbent nomenklatura 
leaders and managers or, even worse, to those who had previously been able to 
enrich themselves illegally and accumulate enough wealth in the underground 
economy or in the Mafi a to be able to invest it in a substantial share of a privatized 
corporation. In some PETs, the law or the programme of privatization forbade the 
sale of SOEs’ assets to incumbent communist leaders and rulers. After some time, 
since the mid-1990s, circumstances have changed and privatized corporations 
have been acquired or taken over by domestic outsiders. The number of ‘nouveaux 
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riches’ or ‘new rich’ has increased substantially thanks to legal, illegal and 
borderline transactions in formal and informal emerging markets; their capacity of 
investing in the property of privatized corporations has likewise increased. After 
the initial MEBO and mass privatization programmes, share resale transactions 
expanded, sometimes in the stock market, more often off the market.4 Share 
resales have opened up an opportunity for domestic outsiders such as ‘nouveaux 
riches’, but also for insiders using their own private ‘screen companies’ and 
oligarchs heading the new FIGs, to acquire substantial (often controlling) blocks 
of shares in privatized enterprises. All these share purchasers were looking for a 
sizeable blockholding which, with some alliances, would enable them to take over 
all strategic decisions in the targeted privatized enterprise (that is, to exert strong 
corporate governance), in spite of the wishes, hopes and intents of both incumbent 
managers and minority shareholders. Although all share resales did not end up 
with corporate governance dominated by a hard core of monitoring blockholders, 
they increased the proportion of corporations under outsider and FIG control. 

Fourth, the trickiest issue with corporate governance in privatized fi rms has 
surged to the forefront following MEBO and mass privatization. In PETS with a 
self-management tradition (former Yugoslavia, Poland), MEBO was the tool for 
transferring most fi rms to their personnel. Then, those who govern the enterprise 
are easily identifi ed, that is, employees and managers, but with MEBO we 
should say that enterprise assets are ‘socialized’ rather than genuinely privatized. 
Of course, employees become private owners of their enterprise but their main 
objectives are different from those of a capitalist owner. In acquiring ownership, 
and the corresponding property rights, employees look for maintaining jobs, 
securing current wage rates and safeguarding working conditions. Assessed from 
the viewpoint of the principal–agent model, such a corporate governance structure 
is weak or ineffi cient; not likely to pave the way for high profi tability. Most 
studies on enterprise samples in PETs show that on average, employee-owned 
fi rms underperform other enterprises, even SOEs, as regards to productivity and 
profi tability, with a few noticeable exceptions in Poland (these sample studies 
are surveyed in Djankov and Murrell 2002; Megginson and Netter 2001). On 
the other hand, another interesting effect of employee ownership has been to 
markedly reduce, in particular in Poland, asset stripping by incumbent managers 
before, during and after privatization (Nellis 2002a). In their capacity of owners, 
employees have submitted managers to such strict supervision as to prevent any 
attempts at looting the fi rm’s assets. However, the managerial discipline obtained 
by employees was not primarily aimed at profi t or shareholder value maximization 
– as used to be the case with capitalist shareholders. 

Anyway, a more frequent way out of MEBO is managerial governance over 
privatized enterprises in all PETs. In the most frequent scheme, former communist 
enterprise managers have transformed their political power into economic capital.5 
Either the managers altogether hold a signifi cant share in the privatized fi rm’s 
stock or they acquire it by purchasing shares from employees, after the stock 
has been issued to them all (by MEBO). Often, managers have simply exerted 
their authority over employees by taking over all governing decisions or acquiring 
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employees’ shares at low prices (managers used to threaten redundancy on those 
employees who intended to sell their shares to outsiders, whilst promising to 
reserve the remaining jobs for those who were prepared to sell them their shares). 
In some countries, such as the Czech Republic, employees were excluded from 
management buy-outs (MBOs); managers were the only ones allowed to purchase 
assets. Sample studies have exhibited that manager-controlled (owned) fi rms on 
average outperform employee-owned enterprises and SOEs as far as productivity 
and profi tability are concerned, although they underperform outsider-owned fi rms 
and do markedly worse than enterprises taken over by foreign investors (Andreff 
2003a). Managerial fi rm is the predominant corporate governance structure coming 
out of privatization so far. This is confi rmed when looking at mass privatization.

Fifth, in all those PETs which have privileged mass privatization today, the 
results are disappointing, being far removed from what was expected 10 or 15 years 
ago. The objective was to offer for free, or nearly for free, to the whole population, 
privatization vouchers redeemable into shares that would give the right to anyone6 
to participate in the acquisition of state-owned assets. An ex ante egalitarian 
distribution of property rights and an ex post effi cient redistribution of shares were 
supposed to evolve in accordance with the Coase theorem,7 through share resales 
in the stock market, in such a way as to favour the emergence of blockholders. The 
latter were assumed to be willing to invest in privatized enterprises and purchase 
the shares of those citizens not interested or unfi t for business. Contrary to these 
expectations, in all PETs, mass privatization has paved the way, directly or not, for 
corporate governance dominated by managers in privatized fi rms. 

For instance, in Russia, three options were open in the framework of mass 
privatization. According to option one, 40 per cent of corporate stock was 
offered to the personnel at a preferential price. In option two, employees could 
immediately get 51 per cent of the stock at a higher (than the book value) price, 
and option three preserved 30 per cent of the stock for a managerial group 
committed to turn their respective enterprise around and avoid its bankruptcy. 
In each case, the remaining part of the stock was to be sold against privatization 
vouchers until June 1994 and for money (‘cash’ privatization) thereafter. Option 
two was chosen by over 73 per cent of the roughly 15,000 enterprises involved in 
the mass privatization programme while option one was adopted by 25 per cent of 
privatized fi rms, leaving less than two per cent in option three (Blasi et al. 1997). 
In nearly all circumstances, managers were able to keep a fi rm hand over corporate 
governance since the remaining stock was so dispersed. Moreover, they managed 
to gain control over capital by acquiring the shares held by the personnel. Thus, 
strong managerial entrenchment was the key result of mass privatization enforced 
by the opportunistic and tactical behavior of managers. In Russian privatized 
fi rms, managers exert strict supervision over those who buy their enterprise 
shares; most enterprises do not use independent shareholder registers; and most 
managers say they oppose fi nancial disclosure and majority ownership by an 
outside investor with enough capital to turn the fi rm around. Inadequate legal and 
regulatory framework and poor protection of minority shareholders’ rights only 
go to increase the benefi t of holding a controlling stake. When legal rules fail to 
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constrain the actions of controlling managers, the latter are used to engage in self-
serving activity such as the transfer of assets at arbitrary prices to manager-owned 
private fi rms. This, in turn, dilutes minority claims further. Incumbent managers 
have also circumvented the law: we have listed (Andreff et al. 1996) more than 20 
varieties of violations of corporate law in Russian privatized enterprises, from not 
convening the shareholder meeting to votes by show of hands.8 The weakness and 
unpredictability of the Russian court system was not able to put a brake on these 
violations. When a fi rm is locked in managerial control, managers tend to consider 
shareholding as a management variable and substitute the fi rm to the court. 

In other PETs, corporate governance was taken over by managers as an 
indirect result of mass privatization. In the Czech Republic, about three-quarters 
of all privatization vouchers have been bought from the citizens by Privatization 
Investment Funds (PIFs) which thereafter have redeemed them into shares. At fi rst 
sight, becoming major shareholders, these newly created institutional investors 
(that is, the PIFs) seemed to have taken over most privatized fi rms. Therefore, the 
PIF’s managers were in position to monitor the decisions made by the managers 
running the fi rms that entered into the PIF’s portfolio but, as Stiglitz (2001) has 
stressed , the problem then became ‘Who monitors the monitors?’, that is, Who 
monitors the PIFs’ managers? In the context of the Czech Republic, the response 
was quite clear since most PIFs had a major (often only one) shareholder, which 
was a state bank or a state insurance company. Thus, a Czech Minister for the 
Economy (Mertlik 1996) once said that mass privatization is the fastest track 
to transfer state property to the state. As regards corporate governance, it was 
transferred from former (now privatized) SOEs’ managers to PIFs’ managers and 
eventually to state banks’ managers, in other words from incumbent nomenklatura 
to nomenklatura.

In the Polish variant of mass privatization, the state set up 15 National 
Investment Funds across which the assets of would-be privatized fi rms have been 
allocated. Polish citizens could not acquire shares in the privatized fi rms’ stock but 
they were entitled to become shareholders of the Funds. Attempting to circumvent 
the issue of monitoring the monitors, each Fund was managed by a management 
consortium combining foreign and Polish banks and audit agencies. The resulting 
governance structure a priori seemed stronger than that of the Czech PIFs, since 
each management consortium was given the explicit objective of increasing asset 
portfolio value held by its Fund. However, all the Funds behaved in such a way 
as to disinvest from the least profi table fi rms in their portfolio and to invest in 
the most profi table ones instead of, as expected, restructuring and modernizing 
the most obsolete fi rms. In fact, they adopted the behaviour of an institutional 
investor (such as, say, an American pension fund) and did not get involved in the 
corporate governance of those fi rms they were supposed to monitor; as a result, 
restructuring is lagging behind in Polish mass privatized fi rms.

Finally, Russia has experimented with the most disavowed and criticized, in fact 
the worst method, the so-called ‘loans for shares’ scheme, even though it yielded 
a strong corporate governance structure. Such a scheme was suggested in 1995 to 
President Yeltsin by Vladimir Potanin, the Uneximbank CEO, and prescribed that 
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the Russian State would deposit in Russian banks signifi cant blocks of shares from 
the stocks of the most valuable Russian SOEs – oil companies, other energy and 
raw materials producers. Banks would consider the stock they held as collateral 
for the loans that they offered to provide in order to bail out any serious state fi scal 
defi cit. For each company involved in this device, an auction was opened and the 
winning bank got a block of shares, remitted the purchase price as a loan to the 
state, and held the shares until September 1996. If, on this date, the state had not 
repaid the loan, the bank would be allowed to sell or defi nitively keep the shares 
(and the ownership in an oil trust, etc.). Since the state was obviously not capable 
of repaying its debt, banks gained through this scheme the ownership of the ‘crown 
jewels’ of Russian industry, for a nominal sum,9 insofar as auctions were rigged 
and therefore not exempt from collusion. All the winning banks were owned by 
a small group of fi nancial oligarchs well acquainted with the President of the 
Russian Federation (Nellis 2002b). Some of these transactions were so fraudulent 
that the Moscow arbitrage court invalidated them. Nevertheless, a small group of 
oligarchs, including Roman Abramovitch, Evgueny Ananiev, Boris Berezovski, 
Oleg Deripaska, Mikhaïl Fridman, Vladimir Goussinski, Mikhaïl Khodorkovski, 
Igor Malatchenko, Vladimir Potanin and Alexander Smolenski, appropriated the 
fi nest jewels of Russian industry. The ‘loans for shares’ scheme most defi nitely 
discredited the Russian privatization drive which was not only disapproved by 
the World Bank but was also overtly criticized by the great bulk of the Russian 
population, and became infamous outside Russia.10 Absolutely questionable from 
a moral or business ethics point of view, the above-mentioned scheme has brought 
about the integration of valuable fi rms into oligarchic FIGs with a strong corporate 
governance structure (privatized enterprises are then monitored by the core bank 
of the FIG or by an oligarch (major shareholder) himself). It has contributed to 
increasing the outsiders’ share in the overall control over Russian enterprises and 
to the emergence of a new economic and fi nancial ‘elite’, although it is with the 
help of the most dubious, rigged and amoral device, the complete opposite of the 
Coase theorem (Andreff 2005b). 

Sixth, until now, a number of enterprises remain in mixed ownership in PETs, 
with both private owners and the state sharing their stock. First, there are those 
fi rms whose privatization has been launched and is still ongoing, with part of 
the stock still in state hands. Second, there is state residual property. In several 
privatized enterprises, the state has kept a share in the stock ownership for 
one reason or another: the state may want to avoid an undesirable takeover by 
foreign stakeholders and so it keeps a majority share or a minority blockholding. 
Alternatively, the state has so far not been able to fi nd enough purchasers to sell 
all stocks; or benefi ciaries from MEBOs or voucher holders have not yet acquired 
the shares to which they are entitled which then remain in state hands. Therefore, 
we fi nd some state representatives sitting on the board of directors of such fi rms, 
in proportion with the stockholding still in state ownership. A serious issue of 
corporate governance derives from this situation. Either incumbent managers 
govern the fi rm or state representatives on the board of directors adopt a strategy 
which dissuades private owners from further investment in this fi rm – or even 
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incites them to sell their shares. Since the state representatives on the board are 
usually civil servants, academics from state universities and experts appointed 
by a ministry, they do not necessarily have all the required fi nancial, juridical, 
accounting and managerial skills to function as effective enterprise executives. 
Moreover, as soon as appointed, they make up a group of stakeholders with its 
own interests in the board of directors. This group’s interests often confl ict with 
those of private owners, since they are leaned on to put a brake on the privatization 
process of the fi rm (of course a comprehensive privatization of the stock would 
entail the phasing out of their participation on the board of directors, and a loss of 
infl uence and directors’ fees). Besides, the sustained relationships between these 
state representatives sitting on the respective boards and the state administration 
they come from may harm independent corporate governance in partially 
privatized fi rms. It is also the case that state residual property paves the way for an 
unspecifi ed corporate governance structure due to a lack of consensus or even any 
missing alliances between confl icting interests of managers, private shareholders 
and state representatives on the board. 

Seventh, the last subset of fi rms in PETs encompasses public enterprises; they 
still represent about 20 per cent of GDP in Hungary and up to over 80 per cent in 
Belarus and Turkmenistan. Their survival can be traced back to various accounts. 
First, in successor states of the former Yugoslavia, self-managed enterprises were 
in ‘social ownership’ so that the fi rst step before privatization was to nationalize 
them in order for the state to have full ownership at its disposal and then 
corporatize the newly state-owned enterprises. However, since privatization has 
taken some time, the board of directors has meanwhile become comprized only 
of state representatives running the corporation according to the state agenda. On 
the other hand, in all PETs, primarily in Belarus, Turkmenistan and Uzbekistan, 
a number of SOEs have not even been corporatized. In this case, state-appointed 
managers dominate corporate governance as before. From the standpoint of the 
property rights theory and the principal–agent model, such a governance structure 
is assumed to be weak and ineffi cient, since managers are not monitored, and 
cannot be monitored, by too many shareholders – here the assumption is that 
the whole population owns each SOE. An alternative view is to regard SOEs as 
having a single unique shareowner (the state) which is then in a strong position 
to lay down governance guidelines on the managers, that is, a strong governance 
structure. For instance, in China (Djankov and Murrell 2002), the state is used to 
providing SOEs’ managers with very strong incentives to keep the enterprise in 
the black while threatening them with heavy disciplinary and fi nancial penalties 
if it falls into the red; sanctions can go as far as the death penalty in case of abuse 
of power. A contrario, sanctions are less stringent and often deferred, sometimes 
non existent, vis-à-vis SOEs’ managers in Central and Eastern Europe and CIS 
countries.

In the same vein, we have recommended to privatize the management in public 
enterprises (Andreff 1992, 1995) when asset privatization is not immediately 
feasible or is not desirable. What does it mean? Privatization of management 
consists of managing a public enterprise in such a way as to put an end to current 
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defi cit, and then make profi t in order to invest it into restructuring the assets, and 
eventually into foreign subsidiaries abroad; in other words, it means managing 
public enterprise according to exactly the same criteria as a private fi rm. Privatization 
of management is only feasible if the state, as the single shareholder, adopts an 
effi cient corporate governance structure by providing appropriate incentives to 
SOEs’ managers, that is those incentives which drive them to ‘manage as in the 
private sector’, and otherwise fi ring them overnight. Once profi table and effi ciently 
managed, due to strong corporate governance exerted by a unique shareholder, 
privatization of SOEs’ assets becomes only a question of political opportunity 
(depending on the color of the political party in offi ce) and no longer one of 
economic effi ciency, since the latter has meanwhile been restored. A World Bank 
report (World Bank 2002) acknowledges that often it would have been preferable 
to leave assets in state hands (instead of swiftly launching mass privatization and 
MEBOs) long enough to identify reliable strategic investors and, only then, to sell 
SOEs to them. Unfortunately, the World Bank was not open to such advice when 
it was suggested 15 years ago (Andreff 1992). 

Towards a central Eastern European model of corporate 
governance?

Systemic change in PETs cannot be reduced to the issue of ownership 
transformation, although the latter is crucial. Privatization has left overall a sort of 
‘neither social, nor private’ ownership regime. As such, PETs are mixed economies, 
in the sense of having mixed (private and public) ownership, often with some 
employee ownership. The widespread managerial control over privatized fi rms 
gives these countries a fl avour of managerial capitalism but, in PETs, managers 
are not gaining control through acquiring a sizeable stake of property, but are 
acquiring it in order to keep and, indeed, strengthen the control they exercise. 
Now the question whether a typical Central Eastern European model of corporate 
governance is emerging must be addressed.

Since the dawn of the transition, the debate in PETs was about the system 
of corporate governance and the model of capitalism that should emerge from 
privatization. Most reformers in touch with Washington-based international 
organizations were supporting the Anglo–American model of governance while 
some local political leaders were openly revealing a preference for the German 
(Rhenish) model. In the former, corporate shareholding is dispersed; the role of 
capital markets is very signifi cant; corporate governance is more geared towards 
short-term profi tability and serves outsider interests fi rst, in particular pension 
funds, insurance companies and other fi nancial institutions – although all these 
institutional investors are passive minority shareholders. Furthermore, with 
legal protection of (minority) shareholders the frequency of raids, takeovers and 
proxy fi ghts is higher than in other models making managers on average more 
disciplined.11 Here, just one single objective is assigned to managers, which is to 
increase shareholder value. As to the German model, this is characterized by more 
cross-ownership relationships between fi rms and banks, networking in FIGs, 
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higher capital concentration and passive behaviour of institutional investors; it 
also takes into better account wage earners’ and stakeholders’ interests by means 
of decision sharing with controlling blockholders. In fact their very existence 
reduces the opportunity of hostile takeovers and, by the same token, the fi nancial 
market discipline (compared to the Anglo–American model). On the other hand, 
the German model maintains long-term relationships amongst all participants in 
such an enterprise. All these characteristics make insiders and managers more 
infl uential and increase their capacity for entrenchment despite the participation 
of institutional investors in the stockholding. Thus, shareholder value is not the 
only objective of corporate governance.

However, opposing the external monitoring of an insider system is not so clear-
cut when it comes to analyzing the heterogeneous corporate governance structures 
that we have observed in PETs as well as those witnessed in EU countries. 
Sometimes, governing coalitions in PET privatized fi rms bring together both 
outsiders and insiders so that the delineation between outsider and insider control 
is blurred, just like it appears to be now in Western capitalism (Becht and Mayer 
2002). The borderline between an outsider-dominated and an insider-controlled 
corporate governance structure is disrupted by the power positions acquired 
together by blockholders and managers (Boutillier et al. 2002) or, in PETs, by 
alliances between oligarchs and incumbent managers. From this point of view, 
some similarities emerge between the prevailing corporate governance structure in 
Western and Eastern Europe. Crowding out minority shareholders from decision 
making is another common feature. However, this is not enough to conclude that 
all corporate governance structures are converging towards a single European 
model, since such a conclusion is not even valid across Western European countries 
where there are several hybridizations of the aforementioned Anglo–American 
and German models. The driving force of a new hybrid model is the rising power 
of institutional investors (Jeffers and Plihon 2001), imposing a (15 per cent) return 
norm on the shareholder value. PET fi rms do not converge toward this new hybrid 
model given the low level of development of local institutional investors and the 
very modest investment of foreign institutional investors in local companies so 
far. Regarding institutional investors as ‘potential agents of a (retired) employee 
shareholding’ that determines ‘a socialized property of corporate companies’ 
(Aglietta 1997), they appear as a sort of Western counterpart of MEBOs which 
have directly transferred the company’s shares to employees in PETs.

Could we at least assume that there is some sort of convergence towards 
a Central Eastern European model of corporate governance? During the last 
decade, corporate governance structures have been markedly differentiated 
in PETs. If we except those countries where privatization is lagging behind 
(Belarus, Turkmenistan, Uzbekistan), and also the issue of residual state 
property, it seems that the privatization drive has generated, in the context of 
tiny fi nancial markets, four corporate governance models corresponding to the 
following stylized facts.

First, a model of Foreign Corporate Control (FCC) – or the ‘Hungarian’ model: 
about 150 of the biggest 200 corporations in Hungary exhibit infl uential foreign 
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participation in their stockholding (and a majority blockholding in 50 of the 
biggest 100 corporations). Today, foreigners own 46.7 per cent of the overall stock 
of all corporations based in Hungary. Besides, foreign owners wholly own (that 
is, 100 per cent of the stock) 61 per cent of those fi rms with foreign participation 
in their stock. Still in Hungary, foreigners hold 72 per cent of the overall stock 
exchange capitalization value (62 per cent in Estonia) as against 34 per cent in 
Poland and even less in all other PETs. Hungary and Estonia are the two PETs 
where shareholders have the strongest supervision of managers (Vagliasindi 2003) 
and where monitoring shareholders are mainly foreign. The precondition for 
building up the FCC model is the magnitude of inward foreign direct investment 
(FDI) compared with GDP per capita; its emergence is facilitated when there 
is no regulation that prevents foreign fi rms from buying assets in local fi rms in 
the process of privatization (as in Hungary and Estonia from the very beginning, 
and contrary to all other PETs). Therefore, the great bulk of Hungarian and 
Estonian fi rms are governed by powerful foreign interests, namely well-known 
transnational corporations and banks, rather than by institutional investors. Such a 
corporate governance structure is typically strong in the capitalist vein and comes 
closest to the above mentioned hybrid model of corporate governance, which is 
fully immersed in current economic globalization.

Second, a model of banking and managerial control (BMC) – or the ‘Czech’ 
model: privatized fi rms are monitored by their managers who are supervised by the 
privatization funds’ (now holdings’) managers, these holdings being a proxy or a 
substitute to non-existent genuine institutional investors. The managers of those 
banks, which have set up the former privatization funds, supervize the holdings’ 
managers, in turn. Since most of these state banks have been privatized since the 
late 1990s through mergers and acquisitions by foreign banks, the BMC model 
partly overlaps in the long run with the previous FCC model (see, for instance, the 
increasing signifi cance of inward FDI in the Czech Republic, Table 9.3 (below)). 
On the other hand, private ownership by individual owners is not widespread, 
but managers in privatized fi rms do resist the supervision by the funds (holdings) 
in utilising their privileged insider information. Collusion between fi rms’ 
managers and banks’ managers is all but the exception. Holdings re-concentrate 
property that has been scattered by mass privatization and organize it into FIGs. 
Cross-ownership, off the market trade in shares, managerial entrenchment and 
corporate governance that takes care of stakeholders’ interests (for years, the 
Czech Republic was distinguished by showing the lowest unemployment rate in 
PETs) position the BMC model not that far from the German model of corporate 
governance.

Third, a model of ‘Control by an Outsider–Insider Coalition’ (COIC) or the 
‘oligarchic–managerial’ model detrimental to (small) minority shareholders is 
typical in Russia and several CIS countries: a great number of fi rms are under the 
inner control of insiders (primarily managers) while others are integrated in one or 
two hundred FIGs and holdings governed by the new tycoons, fi nancial oligarchs 
and bankers. Numerous insiders are at the same time outsiders in other companies 
in which they have invested their new wealth (or companies that they have 
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started up for that purpose) whereas interlocking directorates and outsider-insider 
alliances (between oligarchs, bankers, CEOs and managers) strengthen a network 
structure of governance. The issuance of shares off the market for the exclusive 
benefi t of blockholders and managers is a tool for such networking. The resulting 
networks are the more long lasting the more they are connected to political power. 
Then furthermore they put a brake on FDI infl ows into the stockholdings of big 
Russian industrial and fi nancial trusts and hindered the emergence of new private 
start-ups. Generally speaking, FIGs, managerial networks and oligarchic power 
are not supposed to facilitate a blossoming competitive market economy. A major 

Table 9.3 Inward foreign direct investment in transition economies, 1993–2002

Country     Inward FDI stock/GDP (%) Inward FDI stock per capita ($)

1993 1997 2002 1993 1997 2002

CEECs

Bulgaria 1.4 9.4 24 18.7 117.4 511.7

Czech Republic 7.7 22.8 54.8 260.2 896.5 3,733.0

Estonia 6.3 24.5 65.9 164.7 765.3 3,018.6

Hungary 13.6 34.7 38.2 514.0 1,557.1 2,417.4

Latvia 0.6 23.0 32.4 13.1 508.8 1,134.6

Lithuania 0.4 10.9 31.4 5.9 281.4 1,105.8

Poland 3.5 11.6 23.9 78.0 428.8 1,169.7

Romania 0.8 10.4 20.5 9.3 160.0 394.0

Slovakia 3.2 8.2 43.2 76.2 295.7 1,893.5

Slovenia 1.8 12.1 23.1 117.4 1,154.7 2,670.5

CIS countries

Armenia n.a. 8.4 28.7 n.a. 40.0 206.1

Azerbaijan n.a. 48.8 86.4 n.a. 238.3 686.4

Belarus 0.1 2.4 11.2 1.6 31.0 155.5

Georgia n.a. 4.2 19.9 n.a. 32.5 135.8

Kazakhstan 1.0 27.3 62.9 14.7 324.6 919.4

Kyrgyzstan n.a. 15.7 25.9 n.a. 59.8 86.5

Moldova 0.7 9.6 45.0 6.9 40.9 163.0

Russia 0.4 3.2 6.5 9.4 97.5 155.6

Tajikistan n.a. 2.2 14.8 n.a. 7.4 24.2

Turkmenistan n.a. 9.5 19.1 n.a. 96.7 247.5

Ukraine 0.6 4.2 12.9 7.7 41.0 110.6

Uzbekistan 0.4 2.6 13.8 3.9 25.2 52.0

Source: Calculated from UNCTAD.
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potential driving force which may propel this model forward into signifi cant 
change might well be the globalization of Russian fi rms and FIGs by means of 
their outward FDI (Andreff 2002).

A mixed model based on ‘Employee and Start Up’ Control (ESUC) – or the 
‘Polish’ model: this entails changeovers of political power between parties, 
followed by a stop and go economic policy (Andreff 1999b) and a mass 
privatization programme postponed until 1996 have created a vacuum which 
was soon fi lled by small privatization and MEBOs in the form of ‘capital 
privatization’12 and ‘liquidation privatization’13 both of which have enabled the 
creation of new start-ups and the internal supervision of the fi rm by its employees 
(and not only by managers as in Russia). The outcome is widespread dispersion 
of ownership among employees who are both shareholders and stakeholders. 
They attempt, often successfully, at locking in the existing stockholding and 
corporate governance and they participate in management; their success is 
evidenced by few social confl icts registered at the level of enterprises in Poland 
since 1993. On the other hand, a fairly effi cient institutional framework (the 1934 
commercial and bankruptcy law has come into force again, and an anti-trust 
law has been passed in 1990) facilitates starting up de novo private enterprises. 
New SMEs have mushroomed, mainly from 1990 to 1993 (Rusin 2002), in 1993, 
all these start-ups were concentrating 18.4 per cent of overall employment in 
Poland. Afterwards, the momentum of the new private sector relied on both the 
emergence of new start-ups and the increasing size of those which survived the 
harshness of competition; in 1996, the SME sector reached 31.7 per cent of overall 
employment (three times more employment than in privatized fi rms). In 1997, 
the number of Polish SMEs was 1398 million. The ESUC model paradoxically 
(for the principal–agent model) combines the supposedly weakest governance 

Table 9.4 Small and medium-sized enterprises in Central and Eastern Europe, 1995

Country Percentage of SMEs in total 
number of fi rms

Population density of fi rms*

Bulgaria 96.0 39

Czech Republic 85.6 68

Estonia 78.2 21

Hungary 83.2 56

Latvia 80.3 11

Lithuania 75.1 18

Poland 87.8 37

Romania 95.3 17

Slovakia 92.1 42

Slovenia 75.4 37

Source: Rusin (2002).
Note: * Number of active enterprises per 1,000 inhabitants.
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structure (employee self-supervision) and the supposedly strongest, that is, the 
SME monitored by its own boss(es). 

Now, we can conclude that managerial enterprise (exclusively monitored by its 
managers) is so widespread in all PETs, except in the FCC model, that it cannot 
determine, alone, a specifi c model of corporate governance. By the same token, it 
is a component of all the four suggested models, in particular the BMC and COIC 
models. 

A sort of inertia affects corporate governance structures in PETs which is 
due to absent or weak institutions that would normally facilitate or trigger their 
improvement, causing a convergence toward a single model to slow down. 
However, in recent years, some omens of a possible convergence of FCC, BMC 
and ESUC14 models towards a prevailing corporate governance structure have 
emerged in Central Eastern Europe. The latter would combine a strong foreign 
stake in the biggest corporations with a large number of SMEs monitored by their 
bosses (and fewer and fewer former privatized SOEs). In other words, it would be 
a hybrid of the ‘Hungarian’ and ‘Polish’ models (referring to the latter’s start-ups 
component).

Indeed, we observe (see Table 9.3 (above)) that Poland and the Czech 
Republic host more FDI than Hungary in recent years. Both countries, with some 
delay compared to Hungary, have launched wide-ranging programmes of bank 
privatization (after ‘cleaning’ bank assets from bad debts) through selling their 
assets to transnational banks. Since 1998, the Czech Republic also favoured the 
sale of strategic enterprises to foreign investors so that FDI share in privatization 
has grown from one per cent in 1997 to 23 per cent in 1999 and 28 per cent 
in 2001. At the same time, the share of privatization funds (then holdings) has 
dramatically reduced in the ownership structure of Czech enterprises in which 
they now hold a large number of small participations and behave as sleeping 
partners – thus increasingly resembling West European institutional investors. In 
1997, the Polish authorities decided to give more momentum to privatization and 
sell strategic enterprises, henceforth without any restriction on foreign investors. 
As a consequence, foreign-owned fi rms have grown from accounting for 1.8 per 
cent of overall employment in Poland in 1996 to 3.6 per cent in 1999. Besides 
increasing inward FDI, the convergence towards a common Central Eastern 
European model of corporate governance is infl uenced by spreading globalization 
of governance standards and, in the last few years, by outward FDI of new 
transnational corporations from PETs (Andreff 2003b). Adopting global strategies, 
PET enterprises do converge, in some sense, toward the above-mentioned hybrid 
model prevailing in Western economies (Plihon et al. 2001).

A second strong tendency is embedded in the development of new start-ups, 
both of individual enterprises and SMEs. Such small fi rms characterize the 
‘Polish’ model (ESUC) of governance, but they are also widespread and growing 
in Hungary, the Czech Republic, Bulgaria, Romania and Slovakia (see Table 9.4 
(above)). In 1995, one million Czech individual enterprises were employing 11.2 
per cent of the overall working population; in 2000, 1,471 million individual 
enterprises were employing 13.2 per cent of overall working population. The 
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same year, in Hungary, 9 per cent of overall working population was employed in 
381,000 individual enterprises (51 per cent in all SMEs and individual enterprises) 
as against 5.6 per cent in 1992 (43 per cent in all SMEs and individual enterprises 
in 1994). 

Therefore, the FCC, BMC and ESUC models have started exhibiting, in recent 
years, a convergence towards a Central Eastern European model of corporate 
governance that is characterized by both an important foreign stake in the ownership 
of (and foreign control over) big businesses and by single bosses monitoring their 
own SMEs. If such a converging tendency were to prevail in the future, then the 
FCC, BMC and ESUC models would have to be regarded as transitory governance 
structures emerging from privatization, whereby strict managerial control, 
employee supervision, banks’ monitoring and other ad hoc forms (privatization 
investment funds, state run holdings, mixed enterprises) would pass away after 
some time. In the wake of convergence, the increasing signifi cance of foreign 
ownership is likely to adjust the governance structure to international standards 
of governance, that is, the ones associated with the aforementioned hybrid model. 
For instance, since privatization, investment funds have eventually transformed 
themselves into genuine institutional investors thereby setting up a building block 
of the hybrid model. It remains to be seen whether it will be enough to solve all 
the unresolved issues of corporate governance that have accumulated during the 
fi rst 15 years of transition. 

Conclusion

Since the Enron suit, corporate governance has become a tremendously crucial 
issue in Western economies. All the more so in PETs where governance issues 
are intertwined with corruption, embezzlement, asset stripping and tunnelling, 
illegal appropriation and money laundering. Since the struggle against corruption 
and money laundering is a priority in PETs, namely in the new EU members, 
improving the corporate governance structure appears to be an immense and long-
term task. Its achievement will probably not be possible without several rounds 
of ugly prosecutions. Beyond this, one of the major concerns today is to secure 
shareholder (in particular minority shareholder) protection against misuses of 
power from blockholders, oligarchs and managers. In this respect, the new EU 
members will move faster than other PETs. 

Notes

 1  Often managers and employees fi rst reacted with some resistance to privatization, 
since they expected it to reduce overmaning in their SOE, which meant a threat to 
their jobs.

 2  A strategy of ‘organic development’ (Kornaï) of the private sector and an economically 
effi cient privatization (through asset sales) was only supported by a minor group of 
economists in the early 1990s, namely Wlodzimierz Brus, David Ellerman, Kasimierz 
Laski, Ronan McKinnon, Lubomir Mlcoch, Peter Murrell, Gérard Roland, David 
Stark (non-exhaustive list) and, later, Joseph Stiglitz (2001) – and of course myself. 
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Their economic analyses and recommendations remained unheeded until a World 
Bank (2002) report recognized mass privatization and MEBO (nearly for free) as 
ineffi cient privatization methods. Since this report the Bank gives its support to those 
basic market institutions which facilitate entry by new start-ups and privatization 
through direct case-by-case transactions.

 3  Under certain conditions, monitoring over managers and decision making powers 
over other shareholders can be reached with a minority share (see Andreff 1996). A 
‘blocking minority’, usually defi ned in each corporate law (for instance, it is fi xed at 
25 per cent of total stock (votes) in Hungary), can sometimes be enough for a foreign 
investor to prevail in managerial and fi nancial decisions, but it can also bring about a 
confl ict of interests with domestic shareholders or with the state when it keeps a share 
(as witnessed in Hungary and other PETs). 

 4  About 90 per cent of share resale in the Czech Republic and Russia occurred off the 
market after mass privatization. 

 5  According to a large EBRD survey, hardly one third of former managers have been 
replaced in privatized fi rms, in all PETs. Among the new executive managers, 40 per 
cent come from outside the fi rm while 60 per cent have been promoted within the 
same enterprise (European Bank for Reconstruction and Development 1999). 

 6  We can also see in this privatization scheme a sort of ‘egalitarianism’, either a strong 
whiff of socialism and communism or the effect of the theory of property rights 
regarding the whole population as the true owner of SOEs. In some circumstances, free 
distribution of vouchers was thought of as a tool for overcoming popular resistance 
against the privatization programme (Boycko et al. 1995) or as a means, for political 
parties in power, to ‘purchase’ their success in the next democratic elections (e.g. in 
the Czech Republic). 

 7  We elaborate elsewhere (Andreff 2005a) on a critical assessment of the Coase theorem 
on the grounds of both some inconsistencies between the so-called theorem and the 
Coasian theory of the fi rm and the full inaccuracy of the assumptions underlying the 
Coase theorem vis-à-vis the economic situation in post-Soviet economies (extremely 
high transaction costs, an absent stock market, etc.).

 8  Note that remedies for illegal self-dealing by managers or board members include 
criminal sanctions in some OECD countries. 

 9  Since the auctions were rigged the shares were sold at rock bottom prices. For 
instance, Mikhail Khodorkovski is suspected to have paid $300 million for obtaining 
the ownership of assets valued at about $10 billion.

 10  Keeping M. Khodorkovski in jail and circulating rumours about other oligarchs 
might give the feeling that President Putin’s administration is now willing to put 
the most fraudulent acquisitions of Russian enterprises into question. An alternative 
assumption is that we are witnessing a harsh struggle for redistributing assets between 
those controlling the administration (the ‘security’ services and oligarchs).

 11  At least until such scandals as Enron, World Com, Vivendi Universal.
 12  An SOE is fi rst corporatized and then sold through a public offering, most often to 

its personnel, since ‘capital privatization’ has a prerequisite which is the preliminary 
agreement of its employees; the latter can acquire 20 per cent of the stock at half price 
and appoint one third of the board members.

 13  Liquidation privatization means the sale or a lease, at a preferential price, of an SOE’s 
assets with a view to starting up a new enterprise whose owners are most often the 
SOE’s employees, since the preliminary agreement of its worker council is required. 

 14  In Russia and CIS countries, the relative signifi cance of inward FDI is markedly 
smaller and those institutions that favour the legal start up of new private enterprises 
are less stabilized (and more circumvented) than in Central Europe. 



10 Corporate governance 
regulation in East Central 
Europe

The role of transnational forces

Arjan Vliegenthart and Henk Overbeek

Introduction

This chapter discusses the rise of corporate governance regulation as part of 
the establishment of capitalism in East Central Europe (ECE) after 1989.1 In 
the context of the discussion on the economic transformation from a centrally 
planned to a market economy in this region, most of the existing literature looks 
at corporate governance regulation from an economic point of view. During the 
fi rst years of the economic transformation in the former socialist states issues of 
corporate governance in a narrow sense received rather limited attention. Most 
emphasis was placed on price liberalization, on the opening of markets to foreign 
capital and on the establishment of private property, that is, privatization. From the 
mid-1990s onwards the institutional foundations necessary to make this process 
successful received increasing attention. This is partly because the unregulated 
emergence of capitalism caused a host of problems. An effi cient allocation of 
resources was deemed feasible only with the ‘right’ regulation underpinning it. 
The dominant literature on the subject sees corporate governance regulation as 
a ‘technical’ solution to a ‘technical’ problem, and largely ignores the political 
dimensions (see for instance Estrin et al. 2001: 1; but also Boycko et al. 1996). It 
predominantly looks at the transformation process as a process of modernization, 
ignoring the fact that transformation entails a political struggle between various 
social forces (Shields 2004).

In this chapter issues of corporate governance are embedded in a broader 
context. In order to understand the modalities of the introduction of corporate 
governance regulation in ECE, it is necessary fi rst to take a look at conditions 
under which the introduction of a market economy took place, and to emphasize 
the essentially political and contested nature of this transformation process. We 
will specifi cally address two issues that are central to this book as a whole, namely 
the discussion regarding ‘convergence’ versus ‘divergence’, and (related, as we 
will argue) the transnational nature of the process in question.

Initially policy decisions with regard to liberalization and privatization, in 
combination with informal networks and practices that partly ‘survived’ from the 
late communist era, differed substantially throughout the region. On the basis of 
an extrapolation of these early tendencies, one might have expected continued 
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divergence (as for instance Whitley 1999; Grabher 1997; Stark 1992, 1996; Stark 
and Bruszt 2001 have argued) and increased differentiation over time. Presently, 
however, there is increasing evidence that corporate governance systems in the 
region are now moving in a similar direction, in some cases even converging rather 
than diverging (see for instance Vliegenthart forthcoming; and the contribution by 
Andreff to this book). We arrive at the conclusion (referring back to the discussion 
regarding Varieties of Capitalism (VoC) as introduced in the introductory chapter 
to this book) that these recent tendencies towards convergence have resulted in the 
emergence of something that may be called a distinct ECE VoC (see particularly 
section four).

In our contribution we set out to solve the puzzle (this unexpected change 
from initial divergence to increasing convergence) by providing an alternative 
interpretation that does not rely on the extrapolation of previous trends. Central 
to our explanation for this common trajectory is a theorization of the role of 
transnational factors in the process of transition towards capitalism in ECE. For us, 
they are a key driving force behind the current corporate governance convergence 
in the region.

We will argue that transnational forces have fundamentally impacted upon the 
establishment of these new rules both directly and indirectly. Indirectly, the search 
to attract foreign capital has pushed governments in the region to adopt regulation 
that was as favourable to the interests of foreign capital as possible. Directly, once 
foreign fi rms entered the region, they began to play a vital role in restructuring 
local corporate governance practices.

The remainder of this chapter is divided into three sections. In section two we 
develop a theoretical framework suitable to the analysis of the transformation 
process in ECE, in which we focus on the importance of transnational class struggle 
and state theory, paying particular attention to the comprador phenomenon. In 
section three the analysis turns to the dependency of these economies on foreign 
capital and the impact of transnational capital on the process of class formation. 
Having thus sketched the broader context of the transformation process, we can 
then in section four turn our attention to the changing character of corporate 
governance regulation under conditions of externally dependent capitalist 
development, and specifi cally to the role of transnationally linked managers and 
politicians in these developments. 

Understanding class formation in ECE in the post-
communist era

Much of the literature on the development of capitalism (including the creation 
of a regulatory framework) in ECE acknowledges the importance of external 
infl uences (in particular the activities of the IMF and the World Bank, the 
enlargement strategy of the EU, and the infl ux of foreign fi rms) (for example, 
Nölke and Stratmann 1998; Schimmelfennig and Sedelmeier 2005). However, 
the literature is relatively weak when it comes to theorizing the meaning and 
signifi cance of this observation, and its likely future implications.
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A valuable attempt to theorize the specifi c form of capitalist development in 
1990s’ Central Europe has been made by Eyal and others (1997, 1998; Eyal 2000) 
who observed that capitalism in ECE was being created without a true capitalist 
class in charge of the process. Central to their capitalism without capitalists thesis 
is the idea that privatization created a diffuse form of ownership, where managers 
had taken a privileged role in the chain of command. Although we fi nd this attempt 
empirically rich, it is unsatisfactory to argue that capitalism can exist without 
capitalists (or at the very least this idea is based on a limited understanding of 
the capitalist mode of production). The concept is further implicitly based on an 
ontology that privileges the primacy of the national context and fails to recognize 
the fundamentally transnational character of contemporary capitalism. For these 
reasons we propose a different approach.

The transformation process through which the centrally planned economies 
of ECE have been recast into functioning market economies is, we would argue, 
a layered process in a double sense. It is fi rst a layered process temporally (cf. 
Braudel 1982; Overbeek 1990): the episode of the late 1980s and early 1990s 
is in fact a conjuncture of crises in several different temporal dimensions. There 
is of course the histoire événementielle of the political crisis of the communist 
regimes and the fall of the Iron Curtain. But there is rather general agreement 
that this immediate political crisis must be seen in the context of a deeper layer, 
namely the longer term crisis of the communist system tout court, which can be 
alternatively interpreted as determined by the inherent structural defects of the 
centrally planned command economy (Kornai 1993, 2001) or as the consequence 
of the fact that the communist system was from its very inception a mercantilist 
project of upward mobility within the capitalist world economy rather than an 
autonomous alternative system (Wallerstein 1984). With this last medium-term 
layer we are also pointed towards a third, still deeper, layer, namely that of the 
capitalist world economy and the capitalist mode of production, which has its own 
rhythm and its own dynamic. The signifi cance of this (we return to this theme 
in the next section) is of course that it enables us to understand the process of 
transformation not just in terms of its own contingent logic, but also as a specifi c 
phase in the underlying longer-term crisis of the communist system, and as taking 
place in the context of, and being in this sense overdetermined by, a specifi c phase 
in the development of global capitalism.2

Crosscutting this multi-layered temporality is the multi-level reality of political 
geography. Here, developments in ECE take place simultaneously within the 
politico-geographic boundaries of the individual countries and the region, as well 
as in the wider European macro region in which the EU with its enlargement 
strategy is a weighty factor, and in the global context in which such things as 
EU–US relations and global geopolitical rivalries play a role. 

These two logics circumscribe the environment in which transformation 
in the former socialist states takes place, and against the background of which 
developments in the region must be pictured for a fuller understanding. For our 
purposes, it is especially relevant to address the fi rst deeper logic, that is, the logic 
of the development of global capitalism in the late 1980s and 1990s, when the 
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transformation got under way and present ECE economies were shaped. How 
can we understand the nature of this process and the factors responsible for the 
historically specifi c outcome?

In The New Imperialism David Harvey (2003) introduces the concept of 
‘accumulation by dispossession’, which he presents as a concept expressing the 
present day manifestations of what Marx called ‘original accumulation’. For 
Marx this concept referred to that form of ‘accumulation, which is not the result 
of the capitalist mode of production, but its point of departure’ (Marx 1867: 741; 
our translation). It needs no elaboration that the concept of original accumulation 
is eminently appropriate when analyzing the establishment of capitalism in the 
former Communist states in Europe. In his analysis of the historical process of 
original accumulation in Western Europe, Marx focused on the expropriation of 
the peasants and their separation from the land in what became known as the 
enclosure of the commons (Marx 1867: 744). In more general and abstract terms, 
original accumulation (sometimes also referred to as primitive accumulation) 
entails the separation of the direct producers from the means of production (Marx 
1867: 742). Harvey speaks of ‘accumulation by dispossession’ to take account of 
new forms of dispossession that would be hard to fi t into Marx’s conceptualization. 
The more familiar ways in which primitive accumulation occurs: 

(…) include the commodifi cation and privatization of land and the forceful 
expulsion of peasant populations; the conversion of various forms of property 
rights (common, collective, state, etc.) into exclusive private property rights; 
the suppression of rights to the commons; the commodifi cation of labour 
power and the suppression of alternative (indigenous) forms of production and 
consumption; colonial, neo-colonial, and imperial processes of appropriation 
of assets (including natural resources); the monetization of exchange and 
taxation, particularly of land; the slave trade; and usury, the national debt, 
and ultimately the credit system as radical means of primitive accumulation. 
The state, with its monopoly of violence and defi nitions of legality, plays a 
crucial role in both backing and promoting these processes.

(Harvey 2003: 145)

New forms of accumulation by dispossession include such phenomena as the 
creation of a regime of intellectual property rights, the privatization of state assets 
(universities, utilities) and public goods (health care, pension provision), and 
the rise of internal ‘cannibalistic as well as predatory and fraudulent practices’ 
(Harvey 2003: 148). This brief list makes clear (something that was always clear 
from Marx’ own analysis as well) that original accumulation is not something of 
the past, of the pre-history of capitalism, but continues to occur throughout the 
development of the capitalist mode of production: it refers in short to all those 
instances where economic activity is subordinated to the discipline of capital 
accumulation where previously it was not.3

The greatest difference however between the historical process of original 
accumulation that Marx analyzed and accumulation by dispossession today 
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is of course that the former was indeed an original process in the sense that it 
occurred in the context of a pre-capitalist world that was dominated by a wide 
range of national formations characterized by predominantly non-capitalist 
modes of production. In contrast, the original accumulation of capital in post-
Cold War ECE (to stay with the region under scrutiny in this chapter) is taking 
place in the context of a thoroughly capitalist world economy. This difference has 
fundamental consequences. And here Harvey’s analysis becomes innovative and 
helpful for our purposes. He relates the wave of accumulation by dispossession 
currently sweeping over the globe to the long-term overaccumulation crisis of 
capital, which Harvey sees as: 

(…) a condition where surpluses of capital (perhaps accompanied by surpluses 
of labour) lie idle with no profi table outlets in sight. The operative term here, 
however, is the capital surplus. What accumulation by dispossession does is 
to release a set of assets (including labour power) at very low (and in some 
cases zero) cost. Overaccumulated capital can seize hold of such assets and 
immediately turn them to profi table use. 

(Harvey 2003: 149) 

The attractiveness of this approach for our purposes is that it gives us a handle 
to understand both the reasons for and the implications of the domination of 
foreign interests in the economic transition process in ECE. 

For Eyal and others (1997) the fact that there were no capitalists in ECE 
during the transformation towards capitalism makes the region unique. However, 
there were no capitalists in England either when capitalism emerged through 
the historical process of primitive accumulation. And similarly there were no 
capitalists in Japan in the 1860s when the Japanese state created them. Nor was 
there a class of capitalists in China when the Communist state created such a 
class after 1978. The formation of a capitalist class, we may conclude, is the 
product (not the precondition) of the rise of capitalism. It is only when original 
accumulation is gradually overshadowed by the expanded reproduction of capital 
(that is, accumulation through the reinvestment of capitalist profi t) that we 
simultaneously observe the rise of a class of capitalists and the emergence of a 
true proletarian working class.

In the early stages, as Harvey points out, the principal conduit for accumulation 
by dispossession: 

[…] has been the forcing open of markets throughout the world by institutional 
pressures exercised through the IMF and the WTO, backed by the power of 
the United States (and to a lesser extent Europe) to deny access to its own vast 
market to those countries that refuse to dismantle their protections.

(Harvey 2003: 181)

Concretely in Central Europe, the privatization policies, different as they 
were from country to country (see the contribution by Andreff to this book for 
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detailed information) were heavily infl uenced by the interventions of these and 
similar foreign actors, thus paving the way for the infl ux of foreign capital either 
immediately as buyer of privatized assets, later as investor in new greenfi eld 
operations (often assembly line production), or later still as dominant actor and 
investor in the fi nancial heart of the economy (see below). 

Several authors highlight the role of an elite layer in the state apparatus as 
being the responsible factor for the privatization trajectory and the subsequent 
consolidation of the power position of foreign capital (for example, Andor 2000; 
Janos 2001). Böröcz has proposed the titillating notion of auctioneer elite (Böröcz 
1999): that group of state managers which was responsible for selling off state 
assets to foreign capital. Eyal et al. recognize a similar point when they introduce 
the concept of a comprador intelligentsia, defi ned as:

those managerial or technocratic professionals who serve as consultants, 
advisors or intermediaries to foreign capital. [Such] members of the managerial 
or technocratic elite could, and in some cases already have, sold their fi rms at 
advantageous prices to their former foreign business connections, and at the 
same time they made sure that in exchange for their services they will retain 
their position as managers.

(Eyal et al. 1997: 92).

The limitation of these notions (auctioneer elite, managerial elite, comprador 
intelligentsia) lies in the fact that they remain undertheorized and steer short of 
identifying these groups as making up a specifi c ‘class fraction’ with an identifi able 
place and function in the overall class structure of global capitalism.

In this chapter we propose to revitalize the concept of comprador bourgeoisie.4 
The concept of a comprador bourgeoisie originates from dependency theory. 
Paul Baran (1957) in his Political Economy of Growth was among the fi rst to use 
this notion, followed by André Gunder Frank in his work on the development 
of underdevelopment in South America (1967). In their work it refers to those 
fractions of the bourgeoisie in Third World societies whose interests, by virtue of 
their specifi c role as middlemen in the import and export business, are intimately 
tied up with those of foreign capital. Normally, the comprador bourgeoisie is 
contrasted with the national bourgeoisie, a distinction that was fi rst introduced by 
Nicos Poulantzas (1973). The comprador fraction, argued Poulantzas, does not 
have its own base for capital accumulation but ‘is that fraction of the [bourgeois, 
AV/HO] class whose interests are constitutively linked to foreign imperialist 
capital (capital belonging to the principal foreign imperialist power) and which is 
thus completely bound politically and ideologically to foreign capital’ (Poulantzas 
1973: 39). Hence, in the Poulantzian sense the comprador fraction is to be discerned 
from other fractions of the bourgeoisie in that it does not directly possess any 
signifi cant means of production itself, and its wealth does not result directly from 
the appropriation of surplus value in the process of production. This is eminently 
true in ECE as well; hence the comprador fraction must not be confused with a 
‘national’ bourgeoisie. 
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Whereas most of the literature hardly acknowledges the constitutive role of 
globalization for the shaping of capitalism in ECE (as pointed out by Shields 2004: 
132), the ‘comprador’ concept allows us to grasp the inherently transnational nature 
of the process at hand. Transnationality, as we are reminded in the introductory 
chapter to this book, refers to a social space that transcends national boundaries; 
in this space the ‘national’ is no longer the primary constitutive dimension of 
social relations, without however being relegated to complete irrelevance. 
Whereas the role of ‘transnational’ forces (often conceived in the literature as 
‘external’ or ‘foreign’) has been more widely discussed (Holman 2001, 2004; 
Bohle 2002), the simultaneous and concomitant national dimension remains 
empirically underdeveloped, as Drahokoupil has rightly argued (2005: 24). If we 
take the essence of the concept seriously it allows us to embed the behaviour of 
national agents theoretically, and transcend the artifi cial divide between internal 
and external. In the case of Poland for instance, Shields has concluded that the 
Polish state is ‘in Poulantzas’ terms, taking responsibility for the interests of the 
dominant capital by contributing to the endorsement of neoliberalism on a global 
scale’ (Shields 2002: 7). 

So let us now, in the next section, take a closer look at the concrete forms of 
domination by foreign capital in ECE.

The dependence of East Central Europe on foreign capital

The dependence on foreign capital is often quoted as a key feature of the social 
formations of ECE. But, when exactly is a country dependent on foreign capital?5 
The literature does not provide an unambiguous answer. Beyond the point that 
there is a lot of foreign direct investment (FDI) in ECE, which is a relatively 
uncontroversial statement, opinions diverge signifi cantly. As Harvey argues, 
accumulation by dispossession can be the way to open up the route to expanded 
reproduction (developmentalism or socialist primitive accumulation), but it can 
also be a means of disrupting and destroying it (as is arguably the case with 
neoliberal politics) (Harvey 2003: 164). Some studies unequivocally conclude that 
FDI has positive effects on the development of transition economies (for example, 
King and Váradi 2002), and specifi cally on their technological capabilities (for 
example, Weresa 2004). Others are more skeptical, and conclude that FDI has 
very uneven effects ‘both sectorally and geographically’ (Pavlínek 2004: 63); for 
some there is even reason to speak of a ‘new periphery’ (Nesvetailova 2004). 
Below, we will attempt to assess to what extent aggregate data about FDI allow us 
to speak about ECE dependence.

Perhaps more important from the perspective of the impact on corporate 
governance practices in the region is the degree to which the fi nancial sector is 
subject to penetration of foreign capital. In any economy, the fi nancial sector is like 
‘the umbilical cord that ties together accumulation by dispossession and expanded 
reproduction (….) [namely] fi nance capital and the institutions of credit, backed, 
as ever, by state powers’ (Harvey 2003: 152). This is even more keenly true in 
economies in transition (or in crisis) where social capital has to be re-allocated in 
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order to adapt to changed conditions. Because of the role, under capitalism, of the 
fi nancial sector in co-ordinating the allocation of investment, foreign investment 
in this sector also has a decisive impact on corporate governance practices. We 
will therefore pay separate attention to the degree of foreign domination in this 
key sector of the economy.

Foreign direct investment

How important is FDI in ECE, and how dependent is the region on foreign capital? 
To give a meaningful answer to such a question, we need to relate FDI statistics to 
comparable data for the economy as a whole. In addition, we will need to include 
comparative data for other relevant economies in order to determine whether data 
for ECE differ signifi cantly from those for other countries. In this section, we 
present an overview of the FDI data most commonly used in the international 
literature: we will look at inward fl ows in relation to total capital formation, 
and at the stock of FDI in relation to GDP. For the purpose of this chapter, that 
is, to determine whether ECE is indeed dependent of foreign capital, it is most 
instructive to compare ECE data with data for the EU-15 where available, because 
that will give us insight in how externally dependent ECE is compared to those 
countries on which ECE is supposed to be dependent. 

The fi rst indicator is the ratio of incoming fl ows of FDI to gross domestic fi xed 
capital formation, or in other words the foreign share in the overall accumulation 
of capital. Table 10.1 (below) shows that FDI infl ows represent a signifi cant share 
of fi xed capital formation, which would support the notion of ‘dependence’ on 
foreign capital. However, when compared to the same data for the EU-15 we can 
see that the role of FDI in capital formation is not signifi cantly different in ECE. 

Table 10.1 Inward and outward FDI fl ows as percentage of gross fi xed capital formation

Country/
region

1992–97 annual 
average

2000 2003

inward outward inward outward inward outward

Czech 
Republic

9.5 0.6 32.7 0.3 11.6 1.0

Estonia 23.3 2.7 29.6 4.8 35.2 5.9

Hungary 33.0 1.0 24.5 5.5 13.5 8.7

Latvia 27.8 –3.5 21.6 0.5 13.7 1.2

Lithuania 5.8 0.4 17.7 0.2 4.7 1.0

Poland 12.2 0.1 23.8 – 11.1 1.0

Slovakia 4.6 0.7 36.6 0.4 6.8 0.3

Slovenia 4.9 – 2.8 1.4 2.9 4.8

EU-15 6.0 9.2 41.3 49.6 14.7 16.8

Source: UNCTAD, World Investment Report 2004: Annex table B.5.
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A much clearer contrast emerges when we take into account FDI outfl ows. Not 
altogether surprisingly, there is very little outfl ow of FDI from ECE. Whereas for 
the EU-15 there is over time a rough balance between inward and outward FDI, in 
the case of ECE outward FDI has become signifi cant only in the cases of Estonia, 
Hungary and Slovenia (while even in the fi rst two still lagging very much behind 
inward FDI). The data thus show a strong imbalance between inward and outward 
FDI fl ows for the region – Slovenia excepted. We suggest that this imbalance 
could be interpreted as an indicator of ‘dependence’ on inward FDI in the sense 
that ‘dependence’ is not reciprocal, that is, dependence has not developed into 
interdependence.6

For a second indicator of the reliance on foreign capital as the engine of the 
ECE economies, let us look at FDI stocks as a percentage of GDP. As Table 10.2 
(below) demonstrates, there has been a tremendous increase in FDI throughout 
the 1990s: in all countries in the region the ratio between inward FDI stock and 
GDP has at least doubled (as is the case in Slovenia), but more often trebled 
or quadrupled; in Slovakia it even increased nearly eightfold. But again, when 
compared to the EU-15, the picture is suddenly much less unambiguous as a proof 
of FDI-dependence. 

The high infl ow of foreign investment into the region is an indicator that new 
investments can hardly be raised domestically as Schrooten and Stephan have also 
argued (2001). Hence, there is a dependency on foreign capital when it comes to 
innovation and productive restructuring. It is important to underline that in terms 
of these very general statistics, the role of foreign capital is clearly signifi cant, but 
it can not be argued to be signifi cantly greater than in the case of EU-15 as a whole 
(let alone than in those of the EU-15 countries with a larger than average share of 
FDI, such as Ireland). The concept of a dependent form of capitalism in ECE can 
thus not be justifi ed on this basis. 

Table 10.2 Inward FDI stock as a percentage of GDP, by host region and economy

Country 1995 2000 2003

Czech Republic 14.1 42.1 48.0

Estonia 19.3 51.4 77.6

Hungary 25.3 49.3 51.8

Latvia 13.9 29.1 35.1

Lithuania 5.7 20.9 27.2

Poland 5.8 20.6 24.9

Slovakia 4.2 18.5 31.5

Slovenia 8.9 15.3 15.6

Accession-8 (unweighted average) 12.2 30.9 39.0

Ireland 60.2 144.1 129.7

EU-15 13.2 28.5 32.8

Source: UNCTAD, World Investment Report 2004: Annex Table B.6.
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Foreign penetration of the fi nancial sector

There is, however, one indicator that strongly supports the notion of one-sided 
dependence on foreign capital in ECE to a degree that is unheard of in EU-15: the 
role of foreign ownership in the fi nancial sector. The fact that in the late 1990s 
the share of foreign banks, not only vis-à-vis domestic ones but also as a share of 
GDP, has rapidly expanded in ECE (see Table 10.3 (below)) means that investment 
decisions in these economies are decisively infl uenced by developments abroad. 

The penetration ratio of foreign bank affi liates (a similar indicator) in the region 
has also increased dramatically in the most recent years, and is extremely high 
even in global comparison (see Table 10.4 (below)). Of all developed countries, 
only New Zealand shows a higher penetration of foreign banks than the ECE 
countries while the fi rst six all score higher than the UK with its traditionally 
highly internationalized banking sector – a result of the function of the City of 
London as the prime fi nancial centre of the global economy. 

The origin of the banks that invest in ECE is also interesting. As The Banker 
concluded banks that invested in the region are with the exception of Citibank not 
the world’s top players (see Table 10.5 (below)). This aspect of the predominance 
of foreign banks in Central Europe may be related to the ongoing process of 
fi nancialization in the global economy, and in our case particularly in the EU-15. 

Table 10.3 Foreign bank assets as share of commercial bank assets (A) and as a percentage 
of GDP (B)

Country/ Year 1998 2000 2002

A B A B A B

Czech Republic 28.1 31.8 72.1 81.9 85.8 94.4

Hungary 62.5 35.4 70.1 39.8 90.7 49.0

Poland 17.4 9.6 72.6 43.5 70.9 40.7

Slovakia 33.4 34.4 42.1 39.2 95.6 90.3

Source: Mérö and Valentiny (2003: 35–8).

Table 10.4 Penetration ratios of majority-owned foreign bank affi liates, 2001

East Central Europe* % Developed countries* %

Estonia 98.9 New Zealand 99.1

Czech Republic 90.0 United Kingdom 46.0

Hungary 88.8 United States 20.2

Slovakia 85.5 Norway 19.2

Lithuania 78.2 Portugal 17.7

Poland 68.7 Australia 17.0

Source: UNCTAD, World Investment Report 2004, Annex table A.III.4, p. 321
Note: * Top 6 in rank.
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Precisely those banks that face serious competitive disadvantages (of size for 
instance) in the key fi nancial markets in Western Europe (Germany, France, the 
UK) are the ones that turn towards the new European semi-periphery to escape the 
worst competitive pressures (Raviv 2006).

Furthermore, the banks that have entered ‘have made large long-term 
commitments to the post-Communist region’ (The Banker 2004). Partly this long-
term commitment results from the orientation of the banks involved. Both Austrian 
and German banks are traditionally more oriented towards long-term goals and 
commitments, and in the case of ECE it seems that these traditions remain intact. 
At the same time the fact that profi ts in the region are substantially higher than 
in many of the home countries of these banks, more specifi cally Germany and 
Austria, has given these banks extra incentives to prolong their stay, especially 
as a result of the liberal regulations regarding the repatriation of profi ts. Austrian 

Table 10.5 Ownership structure measured after assets of the largest ten banks in the 
Accession-8

Bank Country Total assets 
(millions $) 

Foreign shareholder Ownership 
percentage

Ceskoslovenská 
obchodní Banka

Czech 
Republic

23,641 KBC Bank (Belgium) 82

PKO Bank 
Polski

Poland 22,554 Polish State 100

Ceská Sporitelna Czech 
Republic

21,597 Erste Bank Sparkassen 
(Austria)

99

Komercní banka Czech 
Republic

17,801 Société Générale 
(France)

60

National Savings 
& Comm. Bank

Hungary 16,887 Widespread private 
ownership

n.a.

Bank Pekao Poland 16,845 UniCredito Italiano 
(Italy)

54

B. Przemyslowo-
Handlowy PBK

Poland 12,936 HypoVereinsBank 
(Germany), in 2005 
acquired by UniCredito 
(Italy)

71

Nova 
Ljubljanska 
Banka

Slovenia 11,452 KBC Bank (Belgium) 34

Hansabank 
Group

Estonia 11,211 Swedbank (Sweden) 49

Bank Handlowy 
w Warszawie

Poland 8,893 Citibank (United States) 92

Sources: www.die-bank.de, www.thebanker.com, ownership for 2001 (all banks but Hansabank) or 
2002 (Hansabank), assets for 2004.
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banks for instance in 2001 made one-third of their profi ts in ECE, whereas they 
only had 10 per cent of their total assets invested there. The IMF reports that 
‘margins have consistently been higher and loans losses lower than in the mature 
banking markets of Austria’ (Financial Times 29 October 2002: 4). The Austrian 
Central Bank has even begun to report periodically on the stability of the fi nancial 
system in Central Europe as a service to the Austrian fi nancial sector (www.oenb.
at/en). As for KBC, the large Belgian industrial bank, it has chosen to develop 
Central Europe into its second home market for securities. It claims to have 
become the fi rst bank in Slovenia, the second in Hungary and the Czech Republic 
(www.kbc.com).

This high penetration of the fi nancial sector in ECE has had several 
consequences with regard to corporate governance issues. As the Committee on 
the Global Financial System of the BIS concluded the different host countries 
were pushed into distinct directions because of the diverse policy standards of the 
parent banks. 

Subsidiaries of foreign banks had to follow local and foreign regulations, but 
for business decisions the strictest rule prevailed. A host country with parent 
banks from different countries could end up being subject to different rules, 
e.g. different capital charges for the same operation. The result was an uneven 
playing fi eld and a loss of liquidity in domestic markets.

(Committee on the Global Financial System 2005: 7).

Altogether this implies that ECE banks had to incorporate corporate governance 
structures that went beyond the legal legislation in their countries. The spread of 
foreign practices is one of the converging tendencies with regard to corporate 
governance practices in ECE. This trend is further strengthened by the long-term 
commitments to ECE of second-tier banks from the Rhenish economies. This long-
term commitment results in more day-to-day attempts to infl uence political issues. 
Müller (1998, 2001) for instance concludes that foreign banks in the region were 
among the most virulent advocates of the privatization of pension systems; they 
obviously expect to profi t from participating in such private pension systems. 

Now that this section has established the presence of foreign interests in the 
corporate world in ECE, particularly through the strong domination of foreign 
banks in the key fi nancial sector, all elements are in place to allow us to take an 
in-depth look at the precise ways in which corporate governance has come to be 
regulated in the region, and what direct and indirect roles transnational actors 
have played in this process.

The transnational nature of the emerging corporate 
governance landscape in East Central Europe

How do the developments discussed in the previous section relate to developments 
in the fi eld of corporate governance regulation? In this section we will turn to 
the increasing transnationalization of this policy fi eld based upon an analysis of 
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the most important corporate governance documents in the fi ve countries under 
investigation and a set of interviews held with (predominantly Polish) corporate 
governance practitioners and experts.7 Poland was one of the fi rst countries in 
the region in which corporate governance issues made it onto the policy agenda 
and is often referred as a country that had dealt ‘well’ with this issue. At the same 
time, similar trajectories are observable in the other three Visegrad countries. The 
picture that emerges is one of signifi cant infl uence by both public and private 
international actors on corporate governance regulation and practices and a 
convergence to a corporate governance model that is distinct from both the Anglo-
Saxon and the Continental corporate governance model.

Foreign corporations have played a determinative role in the discussion on 
which corporate governance mechanisms were ‘the best solution’ for ECE. A 
substantial number of corporate governance practices have been brought into 
the region by foreign corporations that adhered to corporate governance rules in 
the US and EU member states and applied these rules to their local subsidiaries 
as well. Some of these developments also occur in Western Europe, where 
the Sarbanes-Oxley Act has impacted on the corporate governance structures 
of European fi rms that operate in the US. However, the scope and depth of 
these practices in ECE is far wider and deeper. Many of the investors in the 
region have their headquarters elsewhere and are listed in New York, London 
or Frankfurt, which means that they have to comply not only with the standards 
of the ECE region but also with those in their home countries. So while many 
of the foreign subsidiaries also have to comply with local regulations, their 
corporate governance is by no means purely a ‘local business’. The introduction 
of international standards is not restricted to the subsidiaries of foreign fi rms, 
but through a process of socialization and best practices, domestic enterprises 
that are not directly under foreign control are also moving towards the models 
presented in the foreign-owned corporations. Igor Tham’s account on the impact 
of foreign investment on corporate governance is an instructive illustration 
of many of these developments and helps us to assess the impact of these 
developments in the fi eld of corporate governance. Tham, CEO of Citibank 
Slovakia, has argued that many changes in corporate governance practices are due 
to foreign pressures. Foreign corporations that entered Slovakia have introduced 
corporate governance principles for their subsidiaries and subsequently their 
practices and standards changed the attitude of the Slovakian corporations 
(The Slovak Spectator 17 September 2005). This picture is strengthened by the 
results of the interviews we have conducted. Senior accountants for instance 
change company quite regularly and introduce corporate governance codes and 
practices to the new companies they work for. Managers move back and forth 
from subsidiaries of transnational corporations to fi rms that do not have such 
links introducing what they learned in one company to the other. As subsidiaries 
of transnational corporations have more explicit and stricter rules with regard 
to corporate governance issues than ‘national’ fi rms, the spread of ideas and 
practices almost automatically runs from the fi rst to the second, as one of our 
interviewees told us.8
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The orientation towards international standards is further strengthened by the 
fact that several transnational organizations train young managers and policy 
makers within the region. The Centre for International Private Enterprise, one of 
the institutes of the American National Endowment for Democracy for instance, 
has set up several programmes in the region that are aimed at training leading 
policy makers and managers that are in the need of ‘good’ corporate governance. 
These programmes transform the orientation of leading managers and politicians 
towards Western codes and practices.

However, not only private organizations infl uence the corporate governance 
debates through the socialization of domestic groups; transnational public 
actors also impact upon them. Their infl uence is predominantly focussed on the 
formal corporate governance regulation and the practices of public offi cials. 
Both the OECD through its Principles of Corporate Governance (1999) and 
the European Commission in its Modernising Company Law and Enhancing 
Corporate Governance in the European Union – A plan to move forward (2003a) 
have introduced rules and guidelines for good corporate governance regulation. 
Whereas the OECD Principles are not specifi cally aimed at countries in economic 
transformation, the European Commission document directly refers to the ECE 
countries and declares that adherence to it will promote a ‘rapid transition’ to 
‘fully competitive modern market economies’ (European Commission 2003c).

The EU has also shaped and continues to shape the ECE corporate governance 
landscape through informal relations with ECE offi cials. In the build-up to EU 
membership the European Commission intensively used the process of ‘twinning’ 
to socialize public offi cials in ECE in the ‘right’ practices (Vliegenthart and 
Horn 2005; also see Pellerin and Overbeek 2001: 148). Moreover, the European 
Commission has made use of a variety of mechanisms in its accession strategy, 
ranging from gate-keeping, benchmarking/monitoring, provision of legislative 
and institutional templates, technical and fi nancial assistance to policy advice and 
twinning (Grabbe 2001: 1017). The criteria laid out in the acquis furthermore 
limited the policy range for the governments in the region, ‘crowding out alternative 
pathways and domestic obstacles’ (Schimmelfennig and Sedelmeier 2004: 671). 
This can be observed in particular in the highly complex area of fi nancial market 
and corporate governance regulation. In the Czech case, Brenneman even goes 
so far as to argue that there is something of a standard procedure in which the 
‘Commission points out a problem with securities regulation in its annual report 
and Czech offi cials subsequently adopt measures designed to address that same 
problem’ (Brenneman 2004: 52–3).

This process of the transmission of corporate governance rules and practices is 
highly facilitated by the reputation foreign advice has in ECE. ‘A strong element 
in debates about economic models, in particular, is the idea that comparing 
Western countries’ experiences could help CEE to emulate ‘best practices’ in 
areas like corporate governance’ (Grabbe 2003: 248). This explains the relatively 
smooth introduction of foreign practices in the different national contexts. The 
transnational nature of the spread of corporate governance rules and practices 
is not only refl ected in the high involvement of foreign actors in the region but 
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equally in the greedy acceptance of their advice by local managers and policy 
makers. Corporate governance issues are relatively new in the region and corporate 
governance advice is in great demand as different scandals raised the political 
awareness for the issue. The high esteem for Western knowledge and advice has 
not changed since the corporate governance scandals that have haunted American 
and European fi rms in the early 2000s. 

Many of these developments can be illustrated by the way in which ECE states 
drew up their corporate governance codes. These codes are an addition to the basic 
rules that are laid down in company laws and are considered an effective tool for 
bringing corporate governance practices in line with the spirit of the regulation. 
During the early 2000s all ECE applicant states have drawn up such codes, 
inspired by developments in western European countries and the US. All have 
done so with considerable help of transnational agents. The 2002 Polish Corporate 
Governance Code for Polish Listed Firms was drawn up with the fi nancial support 
of the American Center for International Private Enterprise, the German Adenauer 
Stiftung, an organization closely related to the Christian-Democratic party and 
with expert input from ABN-AMRO Asset Management Poland and Allianz 
Poland Universal Pension Fund Society (Polski Forum Corporate Governance 
2002). The latter two were explicitly asked for their input. The code fully followed 
the OECD Principles of Corporate Governance benchmarks. The Czech 2004 
Corporate Governance Code, too, followed OECD principles and also referred 
to the aforementioned European Commission document (Czech Securities 
Commission 2004: 1–3). In Hungary, Ernst & Young Advisory Ltd largely drew 
up the Hungarian 2004 Corporate Governance Recommendations (Budapest 
Stock Exchange 2004: 1–2). 

What kind of results did these developments have in the actual corporate 
governance landscape that is emerging? What kind of content is being transmitted 
through the involvement of transnational actors? The primary concern of many 
transnational actors is the observance of property rights and more in particular 
minority rights. Due to the experiences in the early years of economic transformation 
where illegal activities were widespread and many (minority) shareholders were 
victims of deliberate misconduct by managers or majority shareholders, many 
transnational investors became very wary for the safety of their investments. The 
safeguarding of private property has been an ongoing process since the start of the 
1990s. It has been at the heart of the privatization process, which was all about 
creating private property and in this respect corporate governance is essentially 
nothing more than its safeguarding. 

Table 10.6 (below) sums up the most important elements of the different 
privatization projects. The Czech Republic opted for a process of voucher 
privatization in which state property was given to the population for free. The 
Hungarian government chose the option of selling the former state fi rms to foreign 
investors, whereas in the Polish and Slovak case privatization started only after a 
couple of years, Poland choosing the option of direct sales and Slovakia opting for 
MEBOs. In most cases, new agencies were established that were responsible for the 
implementation of the privatization plans. However, these agencies had different 
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institutional rights, ranging from mere advisory institutions to organizations that 
had substantial degree of freedom to introduce their own measures. Furthermore, 
the outcomes of the privatization process varied substantially. The Czech Republic 
opted for the most radical implementation of the privatization plans, leading to a 
sharp increase in the private share in GDP. Moreover, the voucher program that 
distributed the former state property over large parts of society led to highly 
dispersed ownership. In the case of Hungary, which faced a big public defi cit 
problem, the choice for direct sales, most notably to foreign corporations, was 
encouraged by the need to generate income to overcome the national defi cit. As 
a result ownership became rather concentrated in foreign hands. In Slovakia and 
Poland the initial plans ran out of steam in the implementation phase. As a result, 
the future of many state enterprises remained somewhat obscure during the fi rst 
years. In terms of ownership concentration two cases hold the middle ground 
between the highly concentrated Hungarian situation and the widely dispersed 
Czech state of affairs. At the same time Poland and Slovakia were more prudent 
towards foreign investments.]

After the privatization process created private property proper, the need 
to provide legal protection of property rights came to dominate the corporate 
governance debates in ECE, rather than the issue of institutional structure 
dominating the debate in the more advanced capitalist countries. Asked for the 
most important corporate governance debates in Poland, one of our respondents 
answered quite instructively: ‘Formal distinctions between a one-tier and a two-
tier system do not really matter here. Corporate governance in Poland is far more 
about basic notions of rule of law […] We have to make sure basic investor rights 
are being respected’.9 Most of the corporate governance regulation is focused on 
this issue and informal rules are predominantly aimed at socializing managers with 
the new rules of the capitalist game. In this respect another respondent referred to 
the Polish corporate governance code as ‘the bible for minority shareholders’.

Table 10.6 Mode, pace and institutional setting of the privatization process

Main method 
of privatization

Private share 
in GDP 
exceeds 60%

Responsible 
institutions

Initial results 
in ownership 
concentration

Czech 
Republic

Voucher 1994 Ministry of 
Privatization and 
Finance

Highly 
Dispersed

Hungary Direct Sales 1995 State Property Agency 
(minister without 
portfolio), Ministry of 
Finance

Highly 
Concentrated

Slovakia MEBOs 1996 Ministry of Finance Dispersed

Poland Direct Sales 1995 Ministry of 
Privatization, Finance 
and Industry

Dispersed

Source: European Bank for Reconstruction and Development (1992–5) Transition Reports.
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For transnational public actors securing the safety of (international) investments 
also seems to be on the top agenda. Although some ECE states, notably the Czech 
Republic, introduced a clause in their constitution giving foreign capital the same 
rights as domestic capital, these clauses did not provide enough institutional 
safeguard. They were breached on several occasions and foreign actors have 
repeatedly urged the need for better protection. Especially the EU has been very 
active in this fi eld and did not stop praising foreign investments for their benefi cial 
role in the restructuring of the ECE economies (Vliegenthart forthcoming). 

Yet, this process of creating enough safeguards for foreign capital is nearing its 
completion. Overall, transnational infl uence has been successful in securing these 
basic rights. This is amongst others refl ected in the infl ow of foreign investments 
since the late 1990s. Based on these infl ows we can conclude that transnational 
fi rms fi nd ECE safe enough to invest their money. 

If we now turn to other aspects of corporate governance, we observe that 
there is something like an ECE ‘model’ emerging, displaying some specifi c 
characteristics (see also Andreff in the closing section of his contribution to this 
book). In its formal design this system resembles the so-called Rhineland model 
with its two-tier boards, low market capitalization and insider control (see Table 
10.7 (below)). 

With regard to other important formal corporate governance features, too, 
the ECE countries look rather similar. This is not too surprising given the strong 
infl uence of German and, to a lesser extent, Austrian interests since the mid-
nineteenth century. The formal resemblance to the Rhineland model is however in 
reality only superfi cial. Both because of foreign infl uence as well as through the 
way in which the formal institutions are informally interpreted, the functioning 
of the corporate governance system is fundamentally different from the practices 
in the Rhenish economies. The system functions primarily to the benefi t of 
transnational capital. Take for instance labour representation in the Board of 
Supervisors. Although this is formally regulated in almost all ECE countries, 
the practice is that ‘many view board-level representation as nothing more than 
an opportunity to provide local union leaders and work councillors with extra 
income’ (Kanizslai 2005: 14). Moreover organized labour was not represented in 
any of the commissions drawing up corporate governance codes in the region. In 
this respect regulation does not lead to real corporatist practices as one might be 
tempted to conclude but rather to an ‘illusionary corporatism’ (Ost 2000), or to the 
creation of a true labour aristocracy in the old Leninist sense of the word. 

The weak position of organized labour is the result of developments at various 
levels that in this respect mutually strengthen each other. On the one hand it is to 
be explained by the position of the ECE economies in the global economy. ECE 
countries specialize in labour-intensive export industries, such as cars, clothing 
and chemicals. In this respect, the importance of the comparative advantage of 
low labour costs and the threat of company relocation further eastward hindered 
a strong labour movement that could negotiate the same kind of deals that its 
counterparts in Western Europe could after the Second World War (Bohle and 
Greskovits 2004). At the same time the development of strong trade unions is 
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further hindered by their bad reputation in the domestic discourse, where they are 
seen as a residue of the socialist era with all kinds of bad connotations.

To sum up, increasing attractiveness for foreign investors has been at the heart 
of many policy initiatives in the region. Well-known examples are for instance the 
introduction of the fl at tax in many new EU member states and other tax relieves 
and benefi ts for foreign investors (for an interesting case study on this topic see 
Drahokoupil 2004). In the fi eld of corporate governance, increasing the confi dence 
of foreign investors has been one of the driving forces behind corporate governance 
initiatives. Levelling the playing fi eld for domestic and foreign investors alike, 
safeguarding shareholder rights and monitoring the observance of contracts have 
been the most prominent issues in this respect. Given the rising levels of foreign 
investment and the more or less long-term commitment of foreign banks to the 
region, we can conclude that important foreign actors fi nd the region safe enough 
to invest in. In its institutional structure the different countries look remarkably 
similar. In all countries FDI plays a crucial role. The other characteristics of 
the corporate governance systems are also strikingly similar. Given the initial 
divergence of practices, especially in the early days of privatization, this gradual 
convergence represents a striking development in ECE. 

Conclusion

In this chapter the leading puzzle was posed by the observation that initially, 
following the collapse of the Communist regimes in ECE, countries in the region 
followed very diverse (and diverging) pathways to the establishment of a market 
economy. This divergence is widely recognized in the literature, and usually 
ascribed, in the best traditions of historical and sociological institutionalism, 
to the diverse experiences under Communism and the reinforcing impact of 
variegated privatization strategies. However, a closer look 15 years later shows 
that, surprisingly, corporate governance structures in the region are converging or 
at least moving in similar directions and are increasingly displaying quite similar 
characteristics. Briefl y put, our question was how to explain the emergence of this 
more recent common trajectory of corporate governance structures in the region.

First, our analysis in this chapter has confi rmed that indeed the models of 
corporate governance that we fi nd in the countries in ECE have moved in a similar 
direction. This emerging model is characterized by increasingly concentrated 
ownership, insider control, the dominance of a two-tier board structure, a 
dependence on foreign sources of fi nance, by a low degree of market capitalization, 
and fi nally by the (near) absence of substantial employee representation (formally 
labour is indeed represented). This model shares some of its characteristics with 
the prototypical Rhineland model (concentrated ownership and insider control, a 
two-tier board, and low market capitalization rates) while it also displays some 
key characteristics of the Anglo-Saxon liberal model (in particular the absence of 
employee representation). This specifi c hybrid model is completed by the very 
distinctive dominance of foreign sources of fi nance, a characteristic neither found 
in the Rhineland model nor in the Anglo-Saxon model. We may thus rightfully 



196 Arjan Vliegenthart and Henk Overbeek

speak of a distinct Central European corporate governance model, which cannot 
be reduced to either of the two varieties more commonly recognized, but instead 
represents a truly distinct third ‘model’.

In this chapter we have argued that this development is to be explained by the 
transnational nature of the transition process and the role of transnational actors. 
First, the transition process took place at a particular ‘moment’ in world system 
time: it took place at a time of fundamental restructuring of the capitalist world 
economy, with capital looking desperately for opportunities to raise its profi t 
rates. Historically, the incorporation of ‘new’ (or previously external) regions 
has always provided capital with such opportunities. Concretely in the 1980s, 
the opening of the socialist planned economies provided capital with undreamed 
opportunities to appropriate productive capacity at extremely low prices, enabling 
an immediate contribution to improved profi tability. This accumulation by 
dispossession (the term we borrowed from David Harvey) instilled in ECE an 
externally dependent mode of production. Foreign capital plays a determining 
role in Central European capitalism. However, we found that the simplistic idea 
that this predominance is refl ected in the statistics on FDI does not hold without 
qualifi cation. FDI is very important, but the role of foreign capital in GDP and 
in capital formation is on average no higher in ECE than in the rest of the EU. 
There does appear, until now at least, to be one respect in which ECE differs from 
the EU-15: capital infl ows are not balanced by capital outfl ows of a comparable 
magnitude. And, more importantly, we found that the fi nancial sector in ECE is 
heavily dominated by foreign banks, to a degree that is comparable to or even 
exceeds that in Third World countries. Given the centrality of the fi nancial sector 
in any market economy (with its role in the allocation of investment throughout 
the economy), the predominance of foreign banks is a very strong indicator for the 
dependent nature of the ECE economies. 

This external domination also partly explains the mechanisms of transference 
of external standards and practices of corporate governance. As we have shown, 
these external standards are introduced and disseminated by the operation of 
foreign fi rms directly (in their subsidiaries in ECE), but also by the activities 
of accountants and other (fi nancial) service coordination fi rms (see also the 
contribution by Nölke and Perry to this book), and by the local managers that 
receive their training in subsidiaries of foreign fi rms or in foreign-dominated local 
fi rms. In addition, we have found that a key role was (and continues to be) played by 
such transnational actors as the European Commission and the OECD Secretariat, 
which both play key roles in drafting model corporate governance legislation and 
in socializing public offi cials in ECE in the mores of proper corporate governance 
practices. The focus in terms of the content of regulation and standard setting has 
clearly been on strengthening the institutional embedding of the rule of law and 
the sanctity of private property. 

The resulting class structure in ECE, structured by the external domination of 
the economy through the fi nancial sector and by the prominent role of transnational 
actors in shaping the regulatory standards, has strong parallels with that of 1960s 
Latin America, giving the concept of comprador bourgeoisie a new lease of life.
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Notes

 1  The analysis is mostly limited to a small set of countries in Central and Eastern 
Europe, namely the former Visegrad group (Hungary, Slovakia, Czech Republic and 
Poland). Occasionally we will also make reference to Slovenia which also made quick 
progress in introducing market reforms after 1991 (Estrin 2001: 17) and to the three 
Baltic states which rapidly caught up with the Visegrad countries in the course of the 
EU accession process. 

 2  This is precisely what Otto Holman has in mind when he applies the notion of 
‘system time’ (borrowed from Anthony Giddens) to differentiate the Central European 
transition from the earlier transitions in Southern Europe (see Holman 2004). In terms 
of the prevailing conjuncture in the world economy, the international context (Cold 
War versus post-Cold War) and the stage of development of European integration 
itself, the situation of the mid-1990s was fundamentally different from that of the late 
1970s and early 1980s.

 3  The concept of original accumulation is similar, the reader has no doubt noticed, to 
that of ‘commodifi cation’: as a matter of fact Harvey uses the word commodifi cation 
descriptively to explain what original accumulation is about. The distinction is 
one of relative emphasis. Where commodifi cation is used as a theoretical concept 
leaning on Polanyi in particular, as in several other contributions to this book (see 
van Apeldoorn and Horn in particular, as well as the introductory and concluding 
chapters), commodifi cation refers primarily to the sphere of circulation: production 
of goods and services for sale on the market. The concept of original accumulation 
encompasses this aspect, but puts emphasis on the relations of production under 
which fruits of human labour are turned into commodities, thus making the reference 
historically more specifi c and more directly political at the same time.

 4  References to a comprador class or comprador elite emerge occasionally in the 
literature on Central Europe (Drahokoupil 2005: 23, Shields 2002: 14, Holman 2004: 
223) but not in a very systematic fashion. 

 5  And does dependence on foreign capital necessarily spell disaster? This question 
cannot be pursued in the context of this chapter, which focuses on the nature of 
corporate governance regulation in the region. It is necessary however to point out 
that dependence on foreign capital per se does not imply a negative assessment, as the 
Irish case may illustrate.

 6  Further analysis would be needed to substantiate this, both of the type of investment 
(for the internal market or for export, manufacturing or services, assembly or 
production, etc.) and of the ratio of reinvestment of earnings as well as of the direction 
of outward fl ows. In general terms, such further analysis is however beyond the scope 
of this chapter. However, see the recent work by Dorothee Bohle in this area (Bohle 
2006; Bohle and Greskovits 2006). 

 7  Interviews conducted in Warsaw in June 2006 with: 
–  Anna Stepien, Finance and Operations Director of CVO Group Poland
–  Raimondo Eggink, former Chief Executive Offi cer, ABN AMRO Asset 

Management Poland
–  Tomasz Prusek, Correspondent on Corporate governance for the Gazeta 

Wyborcza.
 8 Interview conducted in Warsaw in June 2006 with Anna Stepien, Finance and 

Operations Director of CVO Group Poland.
 9  Interview conducted in Warsaw in June 2006 with Raimondo Eggink, former Chief 

Executive Offi cer, ABN AMRO Asset Management Poland.
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11 Marketization, 
transnationalization, 
commodifi cation, and the 
shifts in corporate governance 
regulation

A conclusion

Andreas Nölke, Henk Overbeek and 
Bastiaan van Apeldoorn

The contributions to this book have explored the issue of corporate governance 
regulation in very different settings and from a wide variety of theoretical 
perspectives. These settings range from domestic policies via EU directives to 
global standards, while perspectives include, inter alia, regulation theory, the VoC 
approach and the neo-Gramscian perspective. This diversity notwithstanding, 
the studies presented in this book also share a common focus and a number of 
common concerns that run across the volume. 

At the most general level, what unites these diverse contributions, and what 
also most clearly differentiates this book from the myriad of other studies in 
the fi eld of corporate governance, is not only that they take the regulation of 
corporate governance as the main explanandum, but also that in explaining the 
changing regulatory framework they focus on the politics of these changes, that 
is, on the political processes and struggles shaping these policy outcomes. This 
is an important point because (as has been indicated in the introductory chapter) 
most literature that seeks to give an account of the transformation of corporate 
governance regulation tends to reduce the causality to such exogenous variables 
as the convergence pressures of globalization. The problem with such an account 
is that globalization is reduced to an apolitical market selection mechanism, 
whereas we see globalization as a politically constituted process. Furthermore, 
the way ‘objective’ pressures (to the extent that they exist) of globalization or 
other market forces ‘translate’ into regulatory change (or not) is also very much 
mediated by politics, that is, it requires an explanation beyond any deterministic 
account. We thus stress the political nature of changing corporate governance 
regulation and in that respect also the contingency of some of the changes. There 
have been and there are still alternatives to the policies actually adopted. To the 
extent that there might be any convergence on any particular model, there is no 
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necessity involved here. We therefore need an account of how one option came to 
prevail politically over others. 

A second general focal point of the preceding chapters (and what has been 
a major rationale of this project from the start) is the multi-level nature of the 
observed transformations in corporate governance regulation and the transnational 
dimension of the underlying political processes. The chapters have examined the 
politics of changing corporate governance regulation in multiple and interrelated 
arenas, from the national to the transatlantic and the global, with several 
contributions focusing on the EU arena as situated in between these two. Although 
most chapters individually focus on a specifi c level, together they provide a 
rather comprehensive picture of this multi-level regulation. Again, this is a major 
departure from a literature that overwhelmingly deals with corporate governance 
practice on the national level, or, where it studies corporate governance regulation, 
does not go beyond a cross-national perspective. The point of departure for this 
book has been that even though the question of convergence versus continued 
divergence is far from settled, there seem to be a number of similar changes 
going on in the regulation of corporate governance in these diverse arenas. This 
commonality across national boundaries and across different levels of governance 
in itself theoretically underlines the need for a transnational perspective to explain 
these ‘systemic’ similarities where a purely cross-national comparative perspective 
might only describe and explain the (persistent) differences. Indeed, several of the 
contributions have employed this perspective to focus on the transnational politics 
of corporate governance regulation, that is on the importance of transnational 
actors, embedded in transnational structures, in shaping the political processes 
that have led to regulatory change at multiple levels of governance. 

Beyond these general commonalities we may distinguish a number of other 
common themes that are shared by several contributions – albeit in varying 
combinations. In order to discuss those, however, we go back to our three original 
leading questions (see the introductory chapter), and take stock of the answers that 
have been produced by the studies presented in this book. We thus fi rst discuss the 
changing content and mode of corporate governance regulation before tackling 
the question of what may explain these changes. With regard to both content and 
mode we conclude that changes here are characterized by common trend towards 
marketization by which we mean ‘a process of bringing about the institutional 
(regulatory) preconditions for markets to arise and develop, thus extending the 
market mechanism to areas of social life hitherto not subject to market forces’ 
(Van Apeldoorn and Horn forthcoming). This we can observe with respect to the 
content of corporate governance regulation to the extent that it promotes a more 
market-based corporate governance regime. At the same time, however, the mode 
of corporate governance regulations also is affected by a trend of marketization in 
the sense that increasingly market-based forms of regulation are being employed. 
Here, an enhanced role for market actors, then, is already inherent in the mode of 
regulation. Of course, form and content are linked here, and we argue that both 
refl ect a trend of deepening commodifi cation. 
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The changing content of corporate governance regulation: 
remaining institutional diversity but a common trajectory 
towards marketization

Our fi rst question was: what is the content of the changes taking place in 
corporate governance regulation in different arenas (global, EU, CEEC), and do 
these changes reveal convergence on a particular model or rather a continuing or 
increased institutional diversity?

As was indicated in the introductory chapter, the different contributions to this 
book describe and interpret the observed changes in the regulatory framework 
in which corporate governance is embedded in diverse ways, employing 
both familiar and less familiar analytical dichotomies (such as owner versus 
managerial control, dispersed versus concentrated ownership, etc.). Of these 
typologies, the VoC approach seems to be the most widely used to address the 
issue of divergence and convergence within current changes in the regulation 
of corporate governance. With the exception of Dewing and Russell, all authors 
refer to the popular comparison of Anglo-Saxon versus Rhenish capitalism. This 
does not necessarily mean that this dichotomy is the ‘end of history’ in terms of 
conceptualizing divergence and convergence in corporate governance regulation. 
In fact, this book also highlights a number of conceptual weaknesses of the VoC 
approach, most prominently its inability to account for changes that range across 
the broad variety of capitalisms. Some more specifi c problems are highlighted 
by individual contributions. Given the complexity of the VoC models they are 
diffi cult to quantify for large-scale statistical analysis. Therefore, Gourevitch uses 
a ‘Minority Shareholder Protections Index’ as a rather broad proxy for the question 
of diversity in corporate governance regulation. Furthermore, the VoC approach 
tends to downplay differences within the two broad ‘families’ of capitalism, as 
indicated by Dewing and Russell’s discussion of the issue of a possible convergence 
within the Anglo-Saxon family, that is, between a rules-based emphasis in US 
accounting standards and a principles-based one in the UK. Finally, there are 
some limitations to apply the Anglo-Saxon and Rhenish models outside Western 
Europe and the US. Thus the introduction of a new corporate governance regime 
as part and parcel of the transformation of the socialist command economies into 
capitalist market economies appears to be producing (as both contributions in Part 
IV agree) convergence on a specifi cally ‘Central European’ model of corporate 
governance regulation, which does bear some resemblances both to the Anglo-
Saxon and to the Rhenish model without however being reducible to either one, 
or without even representing a ‘mix’ of elements from both (see also Nölke and 
Vliegenthart 2006). Rather, it appears as if the articulation of similar historical 
legacies and domestic path dependencies on the one hand and similar external 
pressures and transnational forces on the other are leading to the emergence of a 
Central European model, which may (it is perhaps too early to pass a defi nitive 
judgement) result in a relatively stable form characterised by its own distinct set 
of institutional complementarities giving the Central European model at least 
some (medium range) viability. 
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How do we fi nally formulate our answer to the question of convergence or 
divergence in corporate governance regulation? The question is most explicitly 
introduced in the fi rst part of the book, with Gourevitch and Jessop addressing the 
issue from different angles. Gourevitch started his chapter with an overview of the 
degree of share ownership concentration in 39 developed and emerging market 
economies. His data show an enormous variety – from 4 per cent concentration 
in Japan to 90 per cent in Chile. The use of the term ‘divergence’ for this form of 
variation would possibly give the wrong impression, given that the data illustrate 
synchronic variation (that is, diversity) rather than (necessarily) a movement in 
opposite directions over time. For the latter, we would need longitudinal data. The 
term convergence can create similar confusion depending on whether it implies 
(as it often does) convergence towards a pre-defi ned end point (for instance a 
‘convergence’ towards the Anglo-Saxon model of corporate governance) or 
whether it simply implies a movement closer together over time. 

Whereas the notion of co-existing varieties of capitalism (continued diversity) 
is discussed sympathetically by Gourevitch, with Jessop, Andreff as well as 
Vliegenthart and Overbeek also sharing some of his fi ndings, other contributions 
rather highlight ongoing processes of convergence towards the Anglo-Saxon 
model with its much stronger degree of market mechanisms within corporate 
governance regulation. Thus the contributions by Wigger as well as by Nölke 
and Perry demonstrate that current changes in corporate governance regulation 
threaten to undermine typical features of the Rhenish variety. Similarly, the 
chapters by Rebérioux as well as by Van Apeldoorn and Horn argue that we can 
observe the increasing importance of a capital market-driven model of corporate 
governance throughout the variety of capitalisms, thereby arguably indicating a 
convergence on a form of regulation that is close to the Anglo-Saxon model.

However, we fi nd the dichotomy between these two positions (continuing 
divergence or convergence) less than satisfactory. The recognition that globalising 
tendencies do not wipe out all variation between national formations does not 
logically imply that divergence is necessarily the dominant tendency. Colin Hay 
has provided a useful way of overcoming this problem by developing the notion of 
‘common trajectories’ (Hay 2004: 235–42). As we can read from Figure 11.1, two 
lines (in our case representing the direction of development over time in corporate 
governance models) may converge by moving closer towards each other from 
different directions (scenario 1) or diverge by going off in opposite directions 
(scenario 4). However, they may also converge (scenario 3) or diverge (scenario 
2) while both moving in the same direction (or having a similar slope).

When we apply Hay’s notion of common trajectories to corporate governance 
regulation, we may observe that both Anglo-Saxon and Rhineland regimes exhibit 
a process of extending the operation of markets, but in different measure. Thus, 
we fi nd considerable diversity, and this diversity may persist for the foreseeable 
future. Still, a fi rst central conclusion we draw from this book is that across all 
remaining diversity the content of corporate governance regulation is increasingly 
defi ned by the common trajectory of strengthening market principles. In this 
common trend of marketization, regulation increasingly promotes the free play 
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of market forces, thus increasingly letting market actors, operating through 
the market mechanism, shape how and to which purpose a corporation is run. 
Examples of continued variation may be found in Gourevitch’s chapter when he 
recounts the great variation in patterns of shareholding and minority shareholding 
protections among market economies, even among countries generally considered 
to be in the same category. Andreff in his chapter very clearly shows that the 
development of corporate governance patterns in post-socialist economies over 
the past decade and a half has produced great and continuing variation, especially 
between Central European states on the one hand and CIS states on the other.

At the same time, however, recent regulatory reforms all favour a more 
market-based model of corporate governance, as indicated by the chapters by Van 
Apeldoorn and Horn, Wigger as well as Nölke and Perry. Although the degree of 
ownership concentration continues to vary widely across the capitalist world (see 
the chapter by Gourevitch), there are strong indications that at least in the OECD 
area there is a trend (in part enabled through regulatory change) towards a model 
of outsider or market-based control (compare the contribution by Van Apeldoorn 
and Horn to this book). 

A further important common denominator for many recent changes towards 
a marketization of corporate governance regulation discussed in this book is the 
legislation of the EU. This is obviously true for those countries within the Single 
Market since its inception as well as for those developed market economies that 

Scenario 1: Convergence, no common
trajectory

Scenario 2: Divergence, common
trajectory

Scenario 3: Convergence, common
trajectory

Scenario 4: Divergence, no common
trajectory

Figure 11.1 Convergence, divergence and common trajectories
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joined in 1995 (together the EU-15). It is also true, albeit in modifi ed form, for 
those countries that joined the EU in the Big Bang enlargement of 2004. It may 
be noted that in ECE other aspects than the introduction and consolidation of 
an advanced system of corporate governance regulation have been the main 
concern in the fi rst years of transition: establishing the conditions for security 
of private property, the dispossession of state-owned or collective assets via 
various privatization schemes and the creation of institutions necessary for the 
functioning of such market economies, which have until now dominated the 
scene (see the contribution by Andreff in particular). Full EU membership with 
all the implications of being part of the Internal Market will gradually assure that 
trends already prominent in the EU-15 will also come to dominate the corporate 
governance landscape in the new Member States. 

But the infl uence of EU legislation in this fi eld extends beyond the borders 
of the (old and new) Member States. EU legislation also deeply infl uences the 
regulation of corporate governance in those European countries that either aspire 
to full membership and as such are subject to what in Euro-speak is known as the 
accession process (Turkey, Albania and several of the independent states emerging 
from the dissolution of the Yugoslav Federation), or that have undertaken most of 
the obligations of the Internal Market by acceding to the European Economic Area 
(Iceland, Norway, Switzerland and a small band of micro states). Finally, there 
are those states that entertain the ambition of one day qualifying as a candidate 
member state even though that status is at the moment far beyond the limits of 
the possible (think of Ukraine and Georgia for instance). These instances of the 
(undeniably strong) infl uence of EU legislation however have fallen outside the 
scope of this volume and can only be mentioned here for the sake of completeness 
in a speculative fashion.

Finally, the US is of course even less affected directly by changes in the content 
of EU corporate governance regulation. Still, even those of our contributions that 
deal with the US also highlight prominent features of the common trajectory 
identifi ed above. Thus Rebérioux demonstrates that the recent development 
towards the ‘shareholder primacy’ doctrine within corporate governance regulation 
is common to both the EU and the US. Similarly, the recent developments in 
international accounting standards on both sides of the Atlantic share a common 
direction towards market mechanisms, as far as the substance of regulation is 
concerned. As Nölke and Perry have shown, both IASB and US GAAP standards 
have increasingly moved from historic cost to fair value accounting, with the 
latter valuing assets at current market prices or at simulated market prices. 
Furthermore, both IFRS and US GAAP are primarily geared to the perspective of 
fi nancial investors, in contrast to the much broader orientation of earlier norms in 
continental Europe (see the contribution by Rebérioux). The remaining issue of 
convergence between rule-based and principles-based standards, fi nally, concerns 
a less substantial feature of accounting standards and, as demonstrated by Dewing 
and Russell, is likely to be resolved within the next few years.
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The changing mode of corporate governance regulation: 
towards marketization and transnationalization

Our second question was: How, or through what modes of regulation, and at which 
levels of governance, do these changes take place? Are there signifi cant shifts in 
governance: from public to private and from the national to the European or global 
levels? The main conclusion from our contributions is that not only the content of 
corporate governance regulation, but also the mode of regulation becomes more 
open to market principles. At the same time, transnational regulations increasingly 
replace domestic ones.

The trend towards more openness to market principles is refl ected in the mode of 
corporate governance regulation in two ways, namely in the increasing importance 
of private corporate governance regulation and in the growing prominence of 
more market-based forms of public regulation. A good example of the tendency 
towards market-based public regulation is that of corporate governance regulation 
of the EU. As the chapter by Van Apeldoorn and Horn illustrated, the EU failed 
with its attempt at strong regulatory harmonization, partly because of opposition 
by various Member States. As an alternative strategy (which may also be termed 
‘negative harmonization’) the EU now seeks to introduce a looser framework 
allowing market forces to encourage the Member States to bring their regulation 
more in line, that is through regulatory competition. 

The archetypical case of a shift from public to private corporate governance 
regulation is to be found in the International Accounting Standards as developed 
by the IASB (see the contributions by Dewing and Russell as well as by Nölke 
and Perry). Although we have to add that this shift affects some countries more 
than others (a number of countries had already private bodies for accounting 
standard-setting before the empowerment of the IASB, whereas others regulated 
accounting standards by parliament) and we also have to note that this is not 
complete privatisation (given the need for formal adoption of each standard by the 
EU), this still represents a major shift in the mode of governance. The substantial 
implications of this shift become most obvious if we look at how this private 
norm development undermines the Rhenish variety of capitalism. Similarly, in the 
fi eld of banking regulation, the increasing prominence of private rating agencies 
considerably enhances the pressures on the Rhenish model (see the contribution 
by Nölke and Perry). The privatization of corporate governance regulation, 
however, does not stop with rule development. It also comprises later stages of 
the policy cycle. The role of rating agencies in the implementation of banking 
supervision, and even more so the growing role of law fi rms in the enforcement 
of EU competition policy (see the contribution by Wigger), are cases in point. 
Private sector actors provide their contribution to corporate governance regulation 
either on a for-profi t basis (rating, law fi rms in competition policy) or cooperate 
very closely with private business (accounting standard setters). 

But the shift in the mode of governance that we have observed is not only 
limited to the growing importance of private actors and market mechanisms, it 
also involves an element of transnationalization. Thus, domestic public regulation 
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gets replaced by transnational private regulation, as in the case of accounting 
standards where IAS replaces the norms of the German ‘Handelsgesetzbuch’ in 
the context of new EU regulations. Even the US is contemplating a possible shift 
away from its entrenched national regulation towards the adoption of global rules 
(see the contribution by Dewing and Russell). In general, however, the EU appears 
to us to be the core arena where the transnationalization of corporate governance 
regulation is played out. Here, traditional public regulations that served to protect 
domestic production models are being adapted to EU-wide market-making 
directives and other EU regulatory policies. This may not only be observed in the 
case of accounting, but also for the regulation of corporate control broadly defi ned 
(Van Apeldoorn and Horn), as well as for competition policy (Wigger), although 
with regard to the latter, recent reforms of enforcement regulations are implicated 
within a complex interplay of centralization and decentralization between EU 
and domestic levels. In Central and Eastern Europe, as Part IV has made clear, 
corporate governance regulation has emerged as the result of an intense articulation 
of national, European and global levels of regulation. Obviously, in terms of 
positive regulation the existing regime is a mix of national and EU regulations. 
Vliegenthart and Overbeek perhaps emphasize most strongly the role of the EU 
level in the generation of corporate governance regulation in ECE. Andreff, on 
the other hand, has focused in detail on the national specifi cities of the different 
post-socialist economies, although also recognising increasing convergence 
within ECE. At least in the new member states of the EU, but elsewhere too, 
‘national’ regulation is itself based on model regulation produced and propagated 
by such international organizations as the IMF and particularly the OECD (see 
Vliegenthart and Overbeek). In sum, Part IV clearly illustrates the essentially 
transnational and multi-level nature of the process through which the corporate 
governance regulatory framework in the former socialist states, especially those 
within the orbit of the EU, has been evolving. 

Linking mode and content: deepening commodifi cation and 
the de-politicization of corporate governance regulation

In a broader perspective, the marketization we observe with regard to both the 
changing content and changing mode of regulation may be seen as refl ecting and 
promoting a deepening of the commodifi cation of social life. 

The simplest defi nition of commodifi cation is ‘turning something into 
a commodity’, that is, into something for sale on the market. Commodity 
production is in itself a phenomenon of nearly all times and social formations, 
but capitalism is uniquely characterised by the generalization of commodity 
production. Commodifi cation in a broader sense refers to a process or a tendency, 
not some fi xed state of affairs, by which all spheres of human existence become 
increasingly subject to the commodity form. This means that an increasing number 
of goods and services, but also all other elements involved in production (and thus 
the material reproduction of social life) – such as, most critically, human labour, 
land or ‘nature’, but also knowledge (for example, intellectual property rights) 
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– become treated as commodities, that is, ‘produced for sale’ on the market (cf. 
Polanyi 1957; also Marx 1990). 

Commodifi cation and marketization are closely associated yet analytically 
distinct terms. They are closely associated inasmuch as allowing ‘things’ to be 
turned into commodities (that is, ‘objects’ to be transferable on a market) is one 
of the preconditions for capitalist markets. But as the latter phrase suggests, the 
existence of commodities in its turn implies the prior existence of a market. In this 
sense, in terms of structures that render these phenomena possible, markets and 
commodities are mutually constitutive. Yet we take marketization as the broader 
process of the social and political constitution of markets and the further extension 
of the market mechanism, as a result of which social relations (or production) are 
commodifi ed. 

In the current wave of globalization in particular (see below), spheres of human 
activity that were never before commodifi ed are now increasingly subjected to the 
search for private profi t. This trend even extends, as Van Apeldoorn and Horn have 
analysed in their chapter, to the capitalist fi rm itself. In contrast to the era in which 
the joint stock company became the dominant unit of capitalist production (that 
is in the fi rst half of the twentieth century), in which shares in a company became 
commodities traded on the stock exchange as mere claims to future income 
streams generated by the fi rm, today increasingly control over the corporation 
as such has become a commodity. This entails a commodifi cation of the social 
relations that make up the corporation: treating (control over) the corporation as 
a commodity (to be bought or sold on the stock market) means that these social 
relations, mediated by the price mechanism, increasingly come to appear as 
relations between things.1 The value of a fi rm has become a mere exchange value, 
that is, determined by the laws of supply and demand in the market, and this 
exchange value (the share price, that is, the price tag attached to the corporation 
as a commodity) increasingly comes to regulate the relations between owners and 
management, between management and workers and between different groups of 
workers.

The deepening of commodifi cation is not only generated by the marketization 
of corporate control and the concomitant discipline of the capital market, but 
(as is illustrated by the contributions to this book) extends to other aspects of 
changing corporate governance regulation as well. In the most general sense, 
the tendency towards a deepening of commodifi cation is borne out in all those 
changes in corporate governance regulation and related areas (accounting 
standards, competition policy) that strengthen the role of market forces, enhance 
the global mobility of capital and extend the range of activities open to private 
business. Wigger provides a very telling illustration of this in her chapter: the 
accommodation of ‘consumer interests’ through what she calls the micro-
economization of competition policy, and the replacement of public regulation 
by private litigation. Similarly, Dewing and Russell in their contribution quote the 
former Internal Market Commissioner Bolkestein on the move towards generally 
accepted international accounting standards ‘which would dramatically improve 
the effi ciency of global capital markets …’ (see p. 140). Ultimately, of course, 
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the trend towards commodifi cation also encompasses the internalization within 
the governance practices of corporations of market principles codifi ed by new 
corporate governance codes, regulations, and laws and directives throughout the 
global economy. 

The increasing commodifi cation that we see as underlying many of the current 
changes in corporate governance regulation does not only relate to its content. 
To a certain extent, the mode of regulation too becomes more open to market 
principles. This trend is refl ected in the mode of corporate governance regulation 
in two ways, namely in the increasing importance of private corporate governance 
regulation and in the growing prominence of more market-based forms of 
public regulation, as outlined above. This is most obvious in those cases where 
regulatory tasks de facto become outsourced to private business, as in the cases 
of the transnational law fi rms discussed in the contribution by Wigger, or of the 
privately fi nanced and organized IASB as discussed by Dewing and Russell as 
well as by Nölke and Perry.

Finally, the changes in the content and mode of corporate governance regulation 
not only both follow the common trajectory of commodifi cation, but are also 
causally interrelated. Political strategy is central to our argument here. The social 
forces that seek to open up the content of corporate governance regulation to 
market principles are not (yet) powerful enough to frontally assault the vestiges of 
established public regulation. Instead, they have gained ground through deliberately 
depoliticizing the regulation of core areas of corporate governance. By delegating 
a prominent regulatory function to some professions or expert groups, the eminent 
political implications become less obvious. Correspondingly, those social forces 
that are negatively affected by the content of regulation fi nd it diffi cult to mobilize 
against this shift in corporate governance regulation, and in some cases may not 
even notice what is at stake (Dewing and Russell 2004: 300). It should not come 
as a surprise that attempts by the EU to introduce a more market-oriented content 
of corporate governance in the form of public regulations, such as the European 
Works Council Directive, the European Company Statute Directive and the 
Takeover Directive, have led to uneasy compromises, given the high visibility of 
these issues and the corresponding political controversy (Cernat 2004). In contrast, 
the more market-based modes of corporate governance regulation discussed in this 
book have helped to make a more market-based content of corporate governance 
regulation politically possible. Thus, the adoption of IASB standards allowed the 
harmonization of national accounting standards, which was formerly impossible. 
Similarly, the increased involvement of private actors in EU competition policy 
enforcement has made a major policy reform possible, in an issue area that is 
heavily contested. Finally, the involvement of a private high-level expert group 
has contributed to overcoming the deadlock on the Takeover Directive. While 
more explicit political attacks on the basic institutions of Rhenish capitalism are 
not (yet) feasible, the enhanced role of private actors and of market mechanisms 
in corporate governance regulation thus increases the chances for the erosion of 
these institutions – ‘through the back door’ (see also Wigger and Nölke 2005). 
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Explaining changing content and mode: the transnational 
politics of corporate governance regulation

The third and fi nal question that has guided this book was: What explains both 
the changing content of corporate governance regulation and the changing form 
through which it takes place? How can we account for the fact that corporate 
governance regulation increasingly promotes the extension of the market 
mechanism, thus deepening commodifi cation? 

As Jessop as well as Van Apeldoorn and Horn have emphasised, but as equally 
transpires from the chapters on the introduction of corporate governance regimes 
in the post-socialist economies (Andreff, Vliegenthart and Overbeek), markets 
do not arise naturally or spontaneously but are in fact constructed socially 
and politically, that is, through regulation in the broad sense as defi ned in the 
introductory chapter. This does not take place without contestation – the political 
struggles and controversies around the EU’s attempt to create a pan-European 
market for corporate control are a case in point. Hence, the creation of a market 
for corporate control can be interpreted, as Van Apeldoorn and Horn do, as a 
political project. But what kind of politics, what kind of political actors and 
political processes? And how is for instance the agency of these actors related to 
relevant structures within the global political economy? What ultimately explains 
certain policy outcomes? Although here our conclusions have to be tentative (in 
particular because more detailed and systematic research in this regard is still 
needed) the preceding chapters still provide a basis for a number of observations 
beyond our general emphasis on politics. As indicated in the introductory chapter, 
any comprehensive account of the changes in both the content and form of 
corporate governance regulation has to combine actors and structures, as well as 
domestic and transnational factors, beyond the close interrelationship between the 
market-driven content of corporate governance regulation and its market-oriented 
institutional underpinnings as documented above. 

The confusion over the degree of convergence in corporate governance 
regulation has also been created by the gap between comparative and transnational 
approaches. Comparative research tends to concentrate on domestic politics and 
on the explanation of divergence, of the varied response to similar pressures, 
as demonstrated by the contribution by Gourevitch to this book. Thus, the 
VoC approach looks for answers in the differences in institutional structures 
and historical path-dependencies (institutions matter), other comparative 
politics approaches emphasize party or interest group politics (politics matter). 
Transnational approaches on the other hand ask what determines the commonness 
of the common trajectory, and what that implies for the relevance of the ‘national’ 
as the ultimate unit of analysis: if there are such strong commonalities across 
and beyond the boundaries of national economies, the factors explaining them 
must surely be transnational in nature. The majority of contributions to this book 
acknowledge the relevance of identifying common trajectories, and of transnational 
factors and pressures that explain why countries and national regulatory systems 
that exhibit diversity on many counts in fact have been moving (with different 
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speed and intensity) in a similar direction, namely that of an extension of the 
scope and reach of ‘the market’ and of the discipline of capital in the general area 
of corporate governance, engendering deepening commodifi cation. 

The common trajectory of corporate governance regulation throughout the 
OECD world may be understood against the backdrop of what is commonly 
referred to as globalization, in particular the rise of global fi nancial markets. Yet, 
these and other structural changes bound up with globalization, do not in and 
of themselves provide a suffi cient explanation for regulatory change. In fact, as 
indicated before, the approach taken by this book has been very much to reject 
any such reductionist and deterministic accounts. Rather than taking globalization 
as something exogenously given, we should in fact see it as what Robert Cox 
(1981) called a historical structure, that is, as simultaneously shaping and being 
shaped by the agency of concrete social and political forces. Globalization is thus 
a product of social and political agency, which in turn is conditioned by it, but 
also capable of producing divergent responses in their strategic conduct. Thus, 
for some the contemporary wave of globalization is inextricably bound up with 
a neoliberal hegemonic interpretation of the general interest (for example, the 
contribution by Jessop to this book) with its indomitable belief in the market. 
From this perspective, such a hegemonic project is not a free-fl oating idea, but 
rests on a critical mass of concrete interests and actors, private and public, national 
and international, supranational and transnational.

Below we will, on the basis of the various contributions to this book, identify 
the social forces and key actors supporting (and opposing) the marketization 
project that is transforming corporate governance regulation in more detail – while 
keeping in mind that the agency of these social forces is also always shaped by 
the changing structural context in which these forces operate, in particular the 
context of globalization. In the context of neoliberal globalization we must also 
mention the importance of fi nancialization in contemporary capitalism. As we 
have seen in the introductory chapter, fi nancialization operates both at a macro 
level where it refers to the increasing importance of short-term fl uctuations in 
fi nancial markets for the strategic decisions of corporate actors as well as at a 
micro level where fi nancialization increasingly infl uences the identity and 
consciousness of individuals (whether consumers, pensioners, mortgaged house 
owners, or corporate managers). Financialization thus functions to redefi ne the 
interests of major social constituencies involved in the politics of corporate 
governance regulation, such as, inter alia, managers, shareholders, labour and 
the liberal professions. In order to get a better grasp of these interests and their 
recent transformation, we will combine the question of the driving forces behind 
ongoing changes in corporate governance regulation with the question about who 
wins and loses from these reforms. Although the answer to the cui bono question 
is not always identical with the identifi cation of the political supporters of a given 
reform, it still gives us some hints as to the interests involved.

Turning to the actors more specifi cally, let us fi rst make an initial distinction 
between public and private actors. Although the former still constitute the 
primary group that actually makes the laws, directives, policies, etc. comprising 
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the regulatory framework, all authors in this book recognise the importance of 
societal actors in the political process leading up to these policy decisions. Thus 
for Gourevitch the key actors are ultimately societal groups, forming different 
coalitions, made up of owners, managers and workers. Their struggles over 
political preferences (shaped by a given political institutional context) account for 
the corporate governance policies adopted. At the same time, we have to recognize 
the crucial role of the EU within recent reforms that stretch across countries, as 
indicated by all contributions in Parts II, III and IV as well as by Rebérioux’s 
chapter. Since these policy decisions cannot be reduced to the ‘national interests’ 
of individual member states of the EU, we have to give considerable attention to 
the crucial role of the European Commission in this process; the same is true for 
other international organizations such as the OECD and the World Bank during 
the transition process in ECE.

One societal force, however, clearly appears to be at the centre of nearly all 
recent reforms of corporate governance regulations, that is, transnationally mobile 
capital, in particular global capital market actors. Recent corporate governance 
regulation changes are consistently meant to privilege the mobility of capital, and 
to privilege the interests of the owners of mobile capital (and their functionaries 
such as fi nancial analysts, etc.) over the interests of those ‘stakeholders’ of the 
capitalist fi rm who are tied to some degree to the spatially fi xed and localised 
concrete labour process. Thus, for instance, Van Apeldoorn and Horn identify 
transnationally mobile investors and other capital market actors, acting in part 
through seemingly apolitical expert groups, as key actors driving the marketization 
of European corporate control. Vliegenthart and Overbeek on the other hand stress 
the role of another section of transnational capital, namely big foreign (West-
European) banks cornering the fi nancial markets in Central Europe. Wigger points 
to the way transnationally mobile shareholders may benefi t from the introduction 
of market-mechanisms in the EU competition control regime. Similar observations 
can be distilled from the contributions by Nölke and Perry, and by Dewing and 
Russell. All three cases of transnational private authority (accounting, auditing 
and rating) clearly favour the Anglo-Saxon, shareholder-driven way of governing 
corporations. 

Returning to one of our key analytical dichotomies from the introductory 
chapter, commodifi cation arguably implies a strengthening of owner control 
versus that of workers or other stakeholders. Of course, ‘owners’ do not form a 
homogenous category but must be broken down into different groups. The noted 
trend towards marketization and commodifi cation must be seen as particularly 
strengthening the position of transnationally mobile shareholders, that is, 
individuals or institutional investors as owners of ‘liquid capital’ (Jackson 2001: 
273), only caring about their shares as fi nancial assets (indeed, viewing the 
whole corporation as such), and relying primarily on the power of exit in order to 
exercise control over management. This then boils down to what has been labelled 
the shareholder model (as opposed to network-based or co-ordinated stakeholder 
model), identifi ed by Rebérioux in his chapter as bound up with a fundamental 
shift in global capitalism which results from ever more liquid capital markets and 
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a concomitant rise of institutional investors within those markets. As a result, 
companies become engaged in a constant competition ‘to attract collective 
savings’, a competition in which they are solely ‘judged on the basis of their 
ability to meet the fi nancial demands imposed on them’ (Rebérioux, in this book, 
p. 64). 

Still, the contribution by Rebérioux also shows how in practice recent 
corporate governance reforms may not always empower shareholders in the sense 
of enhancing managerial accountability towards them. Van Apeldoorn and Horn 
indicate that even if the overall thrust of EU corporate governance regulation is 
clearly one of marketization, the market-liberal content of the key EU Takeover 
Directive, which was intended as a major step towards the completion of a European 
market for corporate control, in the end has been watered down. Even more 
strongly, Gourevitch warns us that changing corporate governance regulations 
may not necessarily mean changing corporate governance practice, the more 
so where regulations have a private, voluntary character. Thus transnationally 
mobile capital may in the end benefi t less from recent reforms, also indicated 
by the general rhetoric that is strongly geared to investor needs. He also points 
out that not all fi nancial institutions share the same narrow focus on shareholder 
value activism – while some public employee and union based funds are also 
committed to social considerations, major investment banks might profi t more 
from consulting contracts awarded by management. Finally, changing corporate 
governance regimes in ECE cannot be seen in terms of strengthening (through the 
market) the control of (minority) shareholders (see in particular the contribution 
by Andreff). Still, the commodifi cation that is promoted in other respects as a 
result of the transformation in the overall regulatory framework in which corporate 
governance is embedded nevertheless does benefi t some more than others. The 
winners here appear to be foreign capital and those indigenous groups whose 
interests are bound up with this transnational capital – the comprador fraction of 
the bourgeoisie (as discussed by Vliegenthart and Overbeek; see also the also the 
‘Hungarian’ and ‘Czech’ models as discussed by Andreff). 

As particularly Part III demonstrates, these capital market actors are joined 
by some professions, such as legal experts, rating analysts and auditors. As both 
the contributions by Nölke and Perry and by Dewing and Russell show, private 
actors such as rating agencies and auditing companies not only lobby or otherwise 
infl uence public policy-makers, they are themselves often the policy-makers, the 
ones who both draw up and (often via the market) enforce the regulations or 
standards, similar to the law fi rms highlighted by Wigger. She points to the role 
of the law fi rms as the prime benefi ciaries of a system in which compliance with 
competition rules forces fi rms to buy their legal advice. Wigger also demonstrates 
that the law fi rms have been among the driving forces for recent changes in EU 
competition policy, closely cooperating with the European Commission. In the 
case of creating the conditions for a European market for corporate control Van 
Apeldoorn and Horn have also noted the involvement of company law experts, 
particularly in preparing the ground for a new compromise on the Takeover 
Directive. 
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This appears to be a more general pattern, where the regulatory role of 
the professions is backed up by international institutions such as the Basle II 
regime (discussed by Nölke and Perry), or, more specifi cally the European 
Commission. Thus, Dewing and Russell have demonstrated that the European 
Commission was (and is) among the most prominent driving forces for the 
global accounting standards harmonization. As Van Apeldoorn and Horn have 
shown, this model of an Anglo-Saxon shareholder capitalism has since the 
1990s been consistently promoted by the European Commission as part of 
its overall neoliberal marketization project. The two chapters (Van Apeldoorn 
and Horn, and Wigger) in Part II, dealing with the European arena, in the fi rst 
instance emphasize the agency of the European Commission and its important 
role in constructing a market-based and market-enhancing regime with respect 
to corporate control and competition control. But these chapters also stress the 
importance of the neoliberal discourse in which these regulatory changes are 
embedded. Whereas Wigger has identifi ed neoliberalism primarily with the 
US model of competition control and the Chicago School, Van Apeldoorn and 
Horn have interpreted it in terms of a European political project as advanced 
by the European Commission. Thus, for them the marketization of corporate 
control is a political project bound up with the broader neoliberal marketization 
project that has shaped the socio-economic content of the integration process 
since the late 1980s. However, the European Commission is not the only public 
actor beyond the realm of the national state that is playing a leading role in the 
drive towards marketization in the realm of corporate governance regulation. 
As demonstrated by Vliegenthart and Overbeek, particularly the OECD has 
provided an important input into the drafting of ECE corporate governance 
regulations, whereas the imprint of other organizations such as the World Bank 
has been particularly obvious during earlier stages of transition, for example, 
regarding the design of privatization programmes. If compared with the pro-
active role of these international institutions, it is remarkable that many national 
governments have been somewhat reserved about the commodifi cation project, 
as indicated by the opposition against a pan-European market for corporate 
control (mentioned by Van Apeldoorn and Horn), as well as the diversity of 
existing domestic regulation documented by Gourevitch.

Organized labour might arguably be identifi ed as being on the losing side 
with regard to the commodifi cation trend as we have observed it in its different 
manifestations. Thus, in rising shareholder capitalism, as several previous 
studies have shown, increasing exposure to capital markets through the primacy 
of shareholder value may translate into a corporate strategy of ‘downsize and 
distribute’, to the shareholders, that is (Lazonick and O’Sullivan 2000; see also 
De Jong 1997). Nevertheless, this general argument about labour being on the 
losing side also needs to be qualifi ed: as Jessop has pointed out in this book, we 
need to differentiate between different groups of workers. Some may actually 
benefi t (at least fi nancially) from the industrial restructuring engendered by the 
re-orientation of fi rms to the maximization of shareholder value (for example, by 
boosting the value of their pension fund assets), whereas others may either lose 
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their job or accept that they have to work harder for less. We also have to notice 
that some recent corporate governance reforms, such as those by the Red-Green 
coalition in Germany, have been driven forward by ‘transparency coalitions’ (see 
the contribution by Gourevitch) that unite organised labour and mobile capital 
against management and other major stakeholders. What employees are actually 
getting out of this alliance is another matter. Fact is that in terms of regulatory 
change, the corporate governance model promoted emphasizes the primacy of 
(minority) shareholders at the expense of, if not management (see below) or of all 
workers individually, then certainly of labour as a collective force – reducing its 
traditionally signifi cant role in what Rebérioux views as the continental European 
model that is now under threat.

Finally, as indicated above, the shareholder model promoted by current changes 
in corporate governance regulation (for instance with Europe emulating the US) 
does not always do in practice what it is supposed to do in theory – indeed, 
paradoxically, it arguably tends to achieve the opposite result, that is enhance 
managerial discretion (Rebérioux). Although not everyone might subscribe to 
this rather unorthodox view, the point that managers may not necessarily be the 
losers of this process is an important one. Indeed, what managers may lose in 
autonomous control (that is, unaffected by the demands of capital markets) over 
the production process, they may very well win in income (through, for example, 
stock options), prestige and international career mobility (that is at least as long 
as they manage to push the market value of their fi rm upwards). Rebérioux argues 
that the trend of rising executive pay (no longer restricted to the US) is a direct 
effect of the doctrine of shareholder primacy and arguably represents a process 
of rent extraction. This trend deepens the inequality both within the fi rm and in 
society at large. 

In conclusion, we have identifi ed a coalition of powerful forces that is driving 
current changes towards a regulatory framework of corporate governance 
premised on market principles. At the core of this coalition are global capital 
market actors (for example, pension funds, hedge funds and other institutional 
investors); a range of professional service fi rms that sell their services to these 
actors, and a small number of supranational and international public agencies, 
namely the European Commission, the OECD and the World Bank. This coalition 
is potentially facing a powerful opposition, including large sections of the work 
force that do not benefi t from the current process of fi nancialization, and those 
managers and representatives of productive capital that do not want to submit 
corporate strategy to the control of short-term capital market considerations. Still, 
this opposition is lacking a similar operational coherence than the pro-market 
coalition and is restrained in its ability for political mobilization by the choice 
of depoliticized modes of regulation, and thus has hardly been able to reverse 
the commodifi cation trend inherent in the transformation of corporate governance 
regulation. Forces seeking to resist the current marketization trend in corporate 
governance regulation moreover have to contend with the ideological dominance 
(fi tting with a broader neoliberal discourse) of the ‘shareholder model’ thus 
promoted, that is, the dominance (or, as some would prefer, hegemony) of the idea 
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that the general interest (equated with the ‘competitiveness’ in for instance current 
EU policy discourse (as argued by Van Apeldoorn and Horn)) is best served if the 
fi rm only serves the interests of its (liquid) owners operating through liberalized 
transnational capital markets. 

Conclusion and research perspectives

In sum, this book has broken new ground by addressing the public and private 
regulation of corporate governance, and particularly its multi-level character. We 
have highlighted an increasing openness of corporate governance regulation to 
market forces as a common trajectory across the remaining diversity of capitalisms. 
Together with the increasing utilization of private corporate governance regulation 
and the growing prominence of more market-based and market-induced forms of 
public regulation we have subsumed the current changes in corporate governance 
regulation under the heading of ‘commodifi cation’. At the same time, we have 
observed an increasing transnationalization of corporate governance regulation, 
both regarding the type of actors involved, and the simultaneity of regulatory 
changes. Correspondingly, our explanation of the commodifying content and mode 
of corporate governance regulation as well as of its increasing transnationalization 
has sought to integrate an account of the role of transnational structures, such as 
engendered by globalization, with an account of transnational actors, embedded 
within those structures and strategically responding to the structural changes 
facing them. In highlighting the struggles between these actors we have added a 
new facet to the study of corporate governance, namely the politics of regulatory 
changes, whereas the overwhelming majority of existing studies assume that these 
changes are due to the functional requirements of globalization or to the alleged 
self-evident superiority of the shareholder model.

As major driving forces behind these changes we have identifi ed capitalist 
interests, primarily those of transnational fi nancial capital, some professions (such 
as transnational law fi rms and the Big Four auditing companies), and a number 
of public authorities, most notably the European Commission, but also the World 
Bank and the OECD as far as the transition economies in ECE are concerned. The 
(potential) opposition to these changes, in contrast, is internally divided, since 
managers and workers can both gain and loose from current reforms, depending 
on their individual circumstances. They thus fail to mobilize effectively against 
current reforms, although the outcome of these reforms will hurt some of them 
quite substantially.2 While many managers may gain in income, due to the linkage 
of their remuneration with stock prices, they may lose in freedom of manoeuvre, 
due to the increased scrutiny of their activities by capital market actors. And 
while some workers may gain from regulatory changes that favour their pension 
funds, many others may suffer from the economic restructuring that goes hand in 
hand with an increased emphasis on capital market actors in regulatory reforms. 
In this way, the transformation of corporate governance regulation refl ects, as 
well as helps to bring about a changing balance of power between the different 
‘stakeholders’ of the modern corporation.
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Still, this book does not close the book on the transnational politics of 
corporate governance regulation. First of all, this book has a strong empirical 
focus on continental Europe and the OECD region in more general. While this is 
a major strength of the volume in comparison with a general corporate governance 
literature that is overwhelmingly focused on the US and the UK, it still raises the 
question whether our results on the content and mode of corporate governance 
regulation as well on its explanation hold true for corporate governance regulation 
outside of the OECD world, although we do cover the specifi c case of transition 
economies in ECE. Still, any discussion of corporate governance regulation in the 
global South would need to take account of a number of specifi c factors, including 
a far more prominent role of supranational agencies such as the World Bank 
(Soederberg 2003). Finally, our approach has strongly focused on the relationship 
between owners and managers. Although we did cover the position of labour 
to a certain extent, a full discussion of the transnational politics of corporate 
governance regulation would need a more comprehensive discussion of the role 
of labour and broader social constituencies. 

While future research on the politics of corporate governance regulation should 
try to compensate for these empirical shortcomings, there is also a need for further 
theoretical development. Regarding the three core questions at stake we have 
been able, within the empirical limitations outlined above, to show most clearly 
a common trajectory towards marketization and commodifi cation in the content 
of corporate governance regulation. Our conclusion with respect to a common 
trajectory as regards the mode of corporate governance regulation is somewhat 
weaker. The existing work on the emergence of forms of private governance 
in the global economy as well as work on the shifting level of governance are 
still primarily descriptive and aimed at refi ning existing categorizations. What is 
needed most of all is further theorization of the linkages between form and content. 
Only on the basis of a better understanding of these linkages can we improve our 
ability to explain current changes in both the content and the mode of corporate 
governance regulation. In this book we have attempted to provide the basis for a 
better understanding by embedding the empirical analysis of changing corporate 
governance regulation explicitly in such a theoretically informed framework. 
From our fi ndings it has become clear that we consider as most promising those 
contributions coming from what might collectively be labelled critical political 
economy. Questioning the status quo and historicizing contemporary developments 
(two key imperatives we accept from critical theory) are preconditions for such an 
ongoing enterprise of theoretical work. 

Finally, we have shown that political contestation plays a key role in the fi nal 
outcome of processes of restructuring and (re-)regulation. The trend towards 
deepening commodifi cation and further marketization, undeniable as it is, is not an 
inevitable and irreversible process. The process is full of internal contradictions, 
the hegemonic project driving it is unstable, and the social forces supporting the 
neoliberal project will fi nd it increasingly diffi cult to keep the presently quite 
fragmented oppositional forces divided as the consequent polarizing effects 
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(in terms of unequal distribution of income and political infl uence) continue to 
deepen those internal contradictions. 

Notes

 1 That ‘social relations between persons’ come to appear (in capitalism) as ‘material 
[dinglich] relations between persons and social relations between things’ is what 
Marx called the fetishism of the commodities (Marx 1990: 166).

 2  History is of course open-ended, and the politics of corporate governance in this 
respect may yet change. As observed in note 1 of Chapter 1, some aspects of current 
changes in corporate governance, especially in continental Europe, in fact have 
sparked quite some political controversy and debate. Occasionally, top managers do 
speak out against what they view as the short-termism of the capital market (although 
it has to be added that these are usually managers close to retirement). Politicians 
sometimes echoe these concerns as well (see note 1, Chapter 1). Even more rarely in 
the public debate, but arguably increasingly so, some trade unions have also joined 
these critical voices (for the Dutch case, see, for example, NRC Handelsblad, 26 
August, 2006). Yet apart from the fact that any real coalition (for example, a cross-
class coalition between some sections of the managerial elite on the one hand and 
employees’ interests on the other) is far from in the making, what is striking about 
these public interventions is also that they focus on criticizing corporate governance 
practice, laying the blame above all on the doorstep of ‘predatory’ Anglo-Saxon 
investors. What is much less recognized is the role played by changing corporate 
governance regulation in enhancing the mobility of these new type of investors, and 
thus in enabling and promoting this increased capital market discipline. It should 
therefore maybe also not surprise us that recent controversies around the role of, for 
example, hedge funds so far have resulted in little, if any, concrete regulatory action. 
So far, then, the marketization inherent in most of the current regulatory changes 
continues to make its inroads in what used to be much more non-liberal corporate 
governance regimes. 
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