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An introduction to EU administrative 
governance

Herwig C.H. Hofmann and Alexander H. Türk

The discussion about the transformation of  forms of  government and 
governance in Europe, can never avoid touching upon the role of admin-
istrations or administrative actors and with good reason – within the EU’s 
multi-level system, the activities of agenda setting, policy formulation and 
implementation all involve some form of interaction between public actors 
from the sub-national, national, supranational and international levels. 

The interaction between administrative institutions within the EU 
constitutes a core feature of today’s reality of EU multilevel governance. 
Co-operation amongst administrations in Europe has become the backbone 
of the EU’s unique system of government and governance. Yet, this feature, 
as many aspects of administrative law and policy in the EU, has developed 
in an evolutionary fashion and is rarely explored in a cohesive manner. 

THE NOTION OF ADMINISTRATIVE ACTION IN 
THE EU

Traditionally, administrative action is associated with implementation of 
policies defi ned in laws or other government programmes. As we describe 
in the chapter on implementation, the rules and procedures governing this 
type of administrative action can be analysed both from what we refer to 
as an ‘external’ and an ‘internal’ point of  view.1 The ‘external’ point of 
view is the more traditional, lawyerly perspective, describing the rules and 
procedures that lead to the creation of  externally binding decisions and 
other forms of administrative activity. 

From what we describe as an ‘external’ point of  view, European 
administrative law has been categorised as three distinct sets of  legal 
provisions.2 The fi rst set of legal rules and principles governs the execution 
of EU law by its own institutions, either for internal administration or for 
the formation of externally binding administrative decisions.3 The second 

1
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2 An introduction to EU administrative governance

governs the enforcement of European law by national authorities. These 
latter rules are essentially rules created by the Member States but are heavily 
infl uenced and modifi ed by European legal rules and principles. They are 
often referred to as a body of ‘Europeanised’ administrative law. The third 
group is an area of law without direct contact with the implementation of EC 
law, but where nevertheless EU law has infl uenced the legal developments of 
national law and thereby transformed the national legal systems.4 None of 
these areas of administrative law have been systematically codifi ed. All three 
are the result of very specifi c legislation together with general principles of 
law mainly developed in the case law of the ECJ.5

Although this classifi cation is helpful to understand the different layers 
of  ‘Europeanisation’ of  administrative law in Europe, what is generally 
missing from this picture is what we refer to in the implementation chapter 
as the ‘internal’ point of  view. The problem with the external point of 
view is that despite its clarity and usefulness as an analytical tool for the 
understanding of forms of administrative law in Europe, it does not address 
the other extremely important functions, which administrations have in 
Europe. These functions are more hidden from the external view. They are 
essentially the co-ordinating and structuring roles which administrations 
play in all phases of what, in political science literature, is often referred to 
as the ‘policy cycle’ – the phases of agenda setting, policy formulation and 
fi nally implementation.

The question therefore arises as to how to include the internal point of 
view in our picture of administrative action in the EU. The goal is to capture, 
analyse and evaluate this essential feature of administrative action in the 
EU and to get an understanding of the different forms of administrative 
governance in the EU. As a starting point for our investigation, we undertake 
to do so by juxtaposing the concept of ‘executive federalism’ on the one 
hand with the notion of ‘networks of administration’ on the other.

The notion of executive federalism has traditionally been employed to 
help illustrate the relationship between the multiple levels of administration 
in the EU. Within this system, administration on the European level – mainly 
the Commission but also to a certain degree the Council but both with the 
help of national administrations – has been regarded as primarily engaged 
in conception of policies rather than their enforcement.6 The European level 
was expected to be involved in enforcement only in certain clearly defi ned 
areas such as competition law and budgetary matters. In other matters, 
Member States’ administrations fulfi l the role of enforcement agencies. This 
concept is of  course a helpful simplifi cation to understand the concepts 
enshrined in the basic provisions of  the EC treaty’s executive activities.7 
However, this helpful simplifi cation of the notion of executive federalism 
requires modifi cation on several counts, mainly because the distinction 
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 An introduction to EU administrative governance 3

between the Member State and the EU is not as clear cut in reality as the 
notion of ‘federalism’ in executive federalism might lead some unacquainted 
onlookers to believe – this model is akin to a simple view of understanding 
the EU as a multi-level system distinguishing mainly between the EU and 
the Member State level. 

In the reality of  today‘s EU system there is intensive co-operation of 
administration in all phases of the policy cycle from agenda setting over 
decision making to implementation of policies. In fact, both with regard 
to the structure of  administrative co-operation as well as to its effects, 
the analysis of this book will show the dimensions of the sphere of joint, 
and in many cases integrated, administration in Europe. The structural 
notion is that since the very beginnings of  the development of  common 
policies in the EC, the need for co-operation of administrations within the 
system of administrative federalism existed. These practical requirements 
of  co-ordination of  enforcement have led to the continual and ongoing 
development of a multitude of institutional structures and ad hoc policy 
solutions, which political scientists have labelled as the EU administrative 
network. The term administrative network, therefore, although beset with a 
degree of vagueness, has the advantage of being all encompassing. With this 
openness, it allows us to focus on the shortcomings of the above-mentioned 
attempts to categorise both the internal and the external dimension of 
administrative law in Europe.

Network is a term that in political science and beyond is used in different 
contexts. As an analytical category, it is defi ned as an entity in which different 
parts are loosely linked, but not fi xed together. The single elements are 
autonomous from, yet not necessarily equal to each other.8 As a metaphor, 
network tends to stand for any structure that is not strictly hierarchical. In 
this context, we use both notions, but in different contexts. When we speak 
of the EU administrative network, we use the term in a metaphorical way 
to express that this administrative system is not an administrative hierarchy 
in the strict sense, even though it may contain hierarchical elements. When 
we speak of  networks as specifi c structures distinct from agencies and 
committees, we refer to the above defi nition according to which a network 
(in the stricter sense) may not contain hierarchical elements.

The development of the European administrative networks has resulted 
from two fundamental needs: to link national and European administrations 
in order to maximise their problem solving capacity and to jointly exercise 
their executive power; and to allow for varying and fi nely tuned mixes of 
both formal and informal power of European and national collective actors 
and of different European institutions.

The evolution of  various structures for the administrative network in 
EU law has led to questions of governance that are unique to the project 
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4 An introduction to EU administrative governance

of European integration. They include considerations on diversifi cation of 
administration on the EU-level through the development of agencies, their 
nature, role and future.9 They also include structural questions as to the 
accountability and transparency of comitology as well as more procedural 
questions such as for example how to structure the interface between 
scientifi c expertise and political decision-making and how to conduct 
effective knowledge management within the network.10 The development of 
network administration also has consequences for supervision and control 
of executive activity. This book on EU Administrative Governance seeks 
to review the functions of administration in Europe with respect to these 
tasks in all phases of the policy process throughout the various policy areas. 
It refl ects on the reality that the notion of administration in the EU has 
undergone considerable historic change.

THE NOTION OF GOVERNANCE IN THE CONTEXT 
OF EU ADMINISTRATION

Scholars of  the fi eld of  governance and government are familiar with 
the fact that the academic debate contains a wide spectrum of  more or 
less precise defi nitions for the term ‘governance’.11 With respect to our 
study of EU administrative governance we observe that, at one end of the 
spectrum, governance is simply defi ned as the exercise of  public power, 
that is what governing institutions (but not necessarily governments) do.12 
At the opposite end, governance is used to describe a very particular form 
of steering, in which public and private actors interact in an open way in 
order to reach common public policy aims. Between these defi nitions we fi nd 
governance often used to denote mechanisms of ‘governing or steering’ not 
exercised solely by governments, but including the governing and regulatory 
activities of different governmental, quasi- or semi-governmental as well as 
non-governmental actors. Governance in this sense is not only performed by 
hierarchical mechanisms of legally binding acts, but also includes methods 
such as soft law, agreements and contracts. It is exercised in confi gurations 
with regional, supranational and international governmental institutions 
working complementarily or in co-operation with national governments. 
The exact confi gurations depend on the policy area involved and the rules 
and practices developed for its administration. 

In this respect, the term governance is not only a factual description but 
also indicates the use of an analytical perspective. It involves a comprehensive 
understanding of  the reality of  the exercise of  public duties through 
broadening the analytical perspective beyond results by focusing more strongly 
on the procedures within these complex governance settings. Accordingly, 
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 An introduction to EU administrative governance 5

in our book we deal with a reality of public administration that is different 
and to a certain degree more complex than what we know about the public 
administration of the EU-member states. It is trans-national by nature and 
covers a highly complex structure of more or less formalized administrative 
entities. It includes the participation of a multitude of governmental, semi-
governmental and non-governmental actors in different roles. 

The changed analytical perspective also allows us to focus on an 
additional feature of the development of governance structures involving 
administrative actors in the EU: the changing nature of  governance 
structures over time. The EU, which has been designed from its very 
beginnings as an experimental undertaking, is searching for ‘new forms 
of governance’. New and existing forms of governance are being adapted 
and are adaptable to both the necessities of new policies to be addressed 
on the European level and to an increasing amount to member states. 
Governance structures are therefore by no means static. They are the 
result of evolutionary developments in the various policy areas.13 To some 
degree the challenge of studying administrative cooperation in the EU and 
forms of EU administrative governance results exactly from the non-static, 
evolutionary nature of the governance structures and their diversity. The 
use of  the term governance allows us to address the open and dynamic 
development of steering tools and procedures, which often span the divide 
between political and legal structures.14

However, when governance structures have been developed and are being 
applied in a given policy area, very legitimate questions inevitably arise as 
to the rules governing these structures. These questions address issues of 
accountability both by traditional means, through judicial and political 
control of administrations as well as by alternative means, which challenge 
the centrality of traditional modes of accountability concentrated primarily 
on parliamentary supervision and review of administrative action in courts.15 
Such additional mechanisms of accountability include, for example, various 
methods of administrative co-operation such as bench-marking and policy 
competition both between regulatory levels and amongst different agencies 
and actors on the same regulatory level.16

By looking at the developing modes of  administrative governance in 
this book we are therefore primarily addressing the procedural sides of 
administrative co-operation in the EU. The procedural aspect again has 
several dimensions. Joerges for example points out that governance is not 
so much only the design of  procedures to achieve a certain predefi ned, 
intentional end. Instead, governance structures in Europe have often shifted 
their focus from ‘goal-oriented “intentional” strategies to strategies that 
place greater confi dence in the ingenuity of  the actors involved.’17 This, 
he observes, ‘is the same kind of  shift from substantive to procedural 
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6 An introduction to EU administrative governance

rationality which legal theorists suggested as a response to the failures of 
the interventionist legal policies and to which administrative lawyers refer 
whenever they diagnose the emergence of ‘negotiated relationships between 
public and private actors’ and ‘public private partnerships’.18 

The double character of  governance structures being both non-static 
and deeply procedural in nature also requires continuous refl ection on the 
context in which law emerges as well as on the framework for the exercise 
of  governance in the EU. We can defi ne several factors that are relevant 
for a framework of procedural justice in administrative governance in the 
EU. These factors will re-emerge throughout the different chapters of the 
book. These factors are, fi rst, the ability of  the governance structures to 
structure the adequate input into the relevant procedures. This criterion 
is often referred to as ‘input legitimacy’ and requires the participation of 
relevant societal players, and the gathering of  all necessary and correct 
information. The latter criterion is well-known to administrative lawyers 
from judicial review of discretionary decisions. Second, this information 
gathering requires the ability to computerise the information collected. 
Again, this is known in review of discretionary decisions as the criterion of 
whether the administration has taken not only all relevant information into 
account but also whether its decision-making was guided by considerations 
relevant to the decision at issue. Third, the procedures must be organised 
in order to allow for a satisfactory outcome. This criterion is what political 
science literature refers to as ‘output’ legitimacy – Can the procedure 
produce valuable results? The fourth factor is the question of whether there 
is the possibility of  suffi cient review and continuous control as well as 
evaluation of procedures and results. This factor is linked to the extensive 
accountability debate. Finally, proceduralisation also relies on the ability 
to steer governance structures, that is to hold the procedures accountable 
also to higher legal principles and to political will.

The goal of this book in this respect is to add to the understanding of 
the non-static, primarily procedural nature of  governance structures in 
the EU. The use of the term governance in this sense allows us to take a 
wide analytical perspective to fi nd out about the ‘increasing variation in 
the functions of governing and […] the diversity of institutional levels and 
actors involved.’19 Equally, it is our goal with this book not to capitulate 
in the face of diversity and the multiple forms of governance. Instead, we 
intend to offer analytical perspectives of  historic developments, studies 
of  governance structures in different policy phases (‘horizontal’ topics), 
analysis of  governance structures in single policy fi elds (‘vertical’ topics) 
and, fi nally, by offering analysis of  what we might call ‘diagonal’ topics, 
looking at issues from democratic legitimacy to judicial review, from impact 
assessment to theories of deliberative supranationalism. 
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NOTES

 1. We do not use the notions of  ‘external’ or ‘internal point of  view’ here in H.L.A. 
Hart’s way, but to denote the simple existence of  different perspectives for review of 
administrative law and administrative functions in the EU.

 2. S. Kadelbach, ‘European Administrative Law and the Law of  a Europeanised 
Administration’, in: C. Joerges, R. Dehousse, Good Governance in Europe’s Integrated 
Market (Oxford: OUP, 2002), pp. 167–206.

 3. Schwarze’s groundbreaking work from the 1980s was an investigation into the origins 
and manifestations of essentially this part of EU administrative law. See, J. Schwarze, 
Europäisches Verwaltungsrecht (Baden-Baden: Nomos, 1988). 

 4. S. Kadelbach, supra note 2.
 5. All three however also have their very specifi c modes of interaction in the relation between 

the European and the national and sub-national levels. The fi rst is granted effect through 
the principles of direct effect and supremacy. The second receives binding infl uence from 
the EC legislation which either transforms the national legal system or requires national 
law to be interpreted in conformity with EU law. Interactions with actors from other 
Member States or EU executive powers are regulated according to the rules of secondary 
legislation and general principles of EU law. Although the third category is not bound by 
EU law, it is a reaction of the transformation of legal systems. The interaction is regulated 
in the form of traditional rules of international administrative law, as a subsection of 
national confl icts rules.

 6. L. Azoulay, ‘The Judge and Administrative Governance’, in: C. Joerges, R. Dehousse 
(eds), Good Governance in Europe’s Integrated Market (Oxford: OUP, 2002), p. 110. 

 7. Such as for example Articles 10, 202 and 211 EC.
 8. R. Mayntz, ‘Policy-Netzwerke und die Logik von Verhandlungssystemen’, in: A. 

Héritier (ed.): Policy-Analyse. Kritik und Neuorientierung (24 PVS-Sonderheft, 1993), 
p. 44; P. Kenis, V. Schneider, ‘Policy Networks and Policy Analysis: Scrutinizing a New 
Analytical Toolbox’, in: B. Marin, R. Mayntz (eds), Policy Networks, Empirical Evidence 
and Theoretical Considerations (Frankfurt am Main: Campus Verlag, 1991), p. 34.

 9. Which includes considerations on the potential future of the ‘Meroni-doctrine’.
10. R. Dehousse, ‘Misfi ts: EU Law and the Law of a Europeanized Administration’, in: C. 

Joerges, R. Dehousse (eds), Good Governance in Europe’s Integrated Market (Oxford: 
OUP, 2002), p. 215.

11. See for example, J. Kooiman, Governing as Governance (London: Sage, 2003); R. Mayntz, 
‘Governance Theory als fortentwickelte Steuerungstheorie?’, MPIfG Working Paper 
2004/1, available at http://www.mpi-fg-koeln.mpg.de/pu/workpapers_de.html.

12. Accordingly, the word governance is supposed to originate in the Greek term kubernân 
which described the activity of steering a chariot or a ship.
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Policy process
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1.  Agenda setting in the European 
Commission: how the European 
Commission structure and influence 
the EU agenda

 Torbjörn Larsson and Jarle Trondal

INTRODUCTION 

Agenda setting theories claim that what happens in the early stages of the 
policy-making process has a profound effect on the fi nal output and that actors 
entering the agenda setting phase have a comparative advantage to those 
entering the later stages. In the European Union the European Commission 
plays a predominant agenda setting role, especially in matters falling under 
the fi rst pillar, in initiating and preparing proposals for legal acts and non-
legal decisions. In practice, in the EU decision-making cycle the agenda 
setting phase often overlaps with the decision-making and implementing 
processes. In 2001, for example, roughly 85 per cent of the EU legislation 
consisted of legislation delegated to the European Commission.1

This chapter analyses how the European Commission organises the 
agenda setting phase of the EU policy-making process by means of initiating 
and preparing legislative, budgetary and programme proposals. Special 
emphasis is put on how expert groups are being used and what role(s) they 
play. The study argues that a pivotal characteristic of  the Commission 
agenda setting is the emergence of a community administration that spans 
levels of government (national government institutions and the European 
Commission). This community administration integrates decision-making 
agendas across levels of  governance (see also Trondal in this volume). 
What is often conceptualised as Europeanisation of domestic government 
institutions by their intimate participation in expert groups2 is hereby 
pictured as the emergence of a community administration that de facto cut 
across the organisational borders of the Member States and the European 
Commission.3 Arguably, no other international executive body has a 
similar integrating function across levels of  governance as the European 
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Commission.4 One notable cause of the emergence of such a community 
administration is the fact that the European Commission systematically 
organises territorial preferences, institutions and concerns out of its agenda 
setting processes. The European Commission integrates national civil 
servants into a multilevel community administration that largely transcends 
the territorial logic of the Westphalian normative nation-state order. Recent 
research on the European Commission and its agenda setting processes has 
paid scant attention to this community administration.5 

This chapter focuses particularly on group and committee decision-making 
within the Commission because arguably these groups and committees shed 
important light on the emerging community administration. The study 
demonstrates that the expert groups integrate domestic civil servants into the 
Commission agenda setting and that the Commission herewith integrates 
external expertise, upgrades its knowledge about national positions, as well 
as contributes to re-socialise domestic civil servants towards supranational 
loyalties.6 Despite our focus on Commission expert and consultative 
group governance, the emerging multilevel community administration 
also encompasses the Commission agencies, domestic agencies, national 
seconded experts to the Commission, the Council working groups and the 
comitology committees.

Three theoretical approaches on agenda setting are outlined below, 
each emphasising different aspects of the agenda setting processes within 
the Commission. The fi rst perspective is a rational organisation theory 
perspective focusing on the formal structuring and standardisation of 
agenda setting processes. This model claims that when new problems are 
identifi ed it subsequently leads to a search for the best available (optimal) 
solution. In this search process, the Commission’s expert groups play a 
pivotal part collecting data and information. The second approach is a 
path-dependency approach stressing the historical inertia involved in public 
decision-making and that path-departures and path-dependencies are 
essential ingredients of the Commission’s agenda setting. Neither Member 
State governments nor the European Commission tend to approach new 
initiatives with an impartial mind. Past experience tends to guide search for 
new actions, and old polices are often chosen as the answer to new problems. 
The European Commission sometimes prefer doing repair work instead 
of designing a new house. Arguably, the path-dependency logic may also 
be broken by external shocks as formative moments that fundamentally 
change the direction of present policy. The third model is the garbage can 
approach which advocates that agenda setting processes are non-routinised 
and discontinuous characterised by random fl ows of problems, solutions, 
participants and choice opportunities. Arguably, Commission agenda 
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setting is less stable, continuous and structured than assumed by the fi rst 
two approaches. 

Several data streams are used to illuminate the three theoretical 
approaches. First, primary survey data is utilised that originates from our 
own research projects on EU group and committee governance. Moreover, 
a vast and growing body of literature on different aspects of agenda setting 
and the functions of  the Commission in general has also been utilised. 
Together, the stock of empirical observations presented below demonstrates 
that the Commission agenda setting by the use of small and large expert 
groups activate dynamics of instrumental rationality, path-dependency and 
garbage cans. The expert and consultative groups are used instrumentally 
as arenas for deliberation, brainstorming and intergovernmental confl ict 
solving, as meeting places to solve complex technical problems, as well as 
transformative institutions that help upgrading shared belief system among 
the group participants. Domestic government offi cials who interact in EU 
groups or committees are embedded into different government structures 
and face several institutional ambiguities. Consequently, these offi cials 
tend to evoke multiple behavioural patterns, roles and identities when 
participating in the Commission agenda setting process. The chapter is 
organised according to the three theoretical approaches suggested above.

A RATIONAL POLICY-MAKING APPROACH

An important ingredient in a rational decision-making process is that it 
is organised into distinct phases – for example an agenda setting phase, a 
decision-making phase and an implementation phase. The agenda setting 
phase is normally regarded as an important part of the decision-making 
process – perhaps the most important of them all – since the initial defi nition 
of new policies restrict what solutions to be ultimately voted upon.7 The 
Bachrach and Baratz thesis8 is often used in the analysis of agenda setting 
to emphasis the importance of the initial stages of government decision-
making processes. According to Bachrach and Baratz power covers more 
than whether an actor makes other actors do things they would otherwise 
not do (the fi rst face of power). Power is also about who defi nes what issues 
to be decided upon and according to what rules (the second face of power). 
One way of  interpreting the Bachrach and Baratz thesis is that there is 
one type of power struggle taking place centre stage while there is another 
one going on back stage. The centre stage battle takes place in the glaring 
spotlight, out in the public domain, where different actors strategically 
bargain to maximise their win-sets. The battle is fought before the very eyes 
of the media and the public. The centre-stage dimension of agenda setting 
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stresses the element of open political debate. This is in stark contrast to the 
struggle going on back stage which is hidden from the eyes of the public. 
When agenda setting is pictured this way, it takes on a manipulative fl avour 
with a hint of conspiracy and hypocrisy thrown in.9 

Some scholars make a distinction between a systemic agenda, representing 
the sum total of  all issues perceived legitimate within a political system, 
and a more specifi c institutional (formal) agenda.10 At the end of the day, 
not all items on the systemic agenda will make it to the institutional agenda 
and trigger a policy-making process, and not every governmental decision-
making process starts by a public debate. The agenda setting phase is often 
characterised by extensive bargains before an issue is forwarded to public 
scrutiny, which generates substantial momentum to the process by benefi ting 
certain interests, values, actors and institutions above others. Accordingly, 
the earlier an actor enters the back stage policy-making arena, the better 
is his chance of infl uencing the centre stage output.11 

Focus in this study is not on the centre stage dimension of agenda setting 
but on the back stage structuring of  institutional agendas that frames 
civil servants’ perceptions of  appropriate problems, possible solutions 
and effi cient procedures for decision-making. In other words, political 
entrepreneurs need not only to put items on the systemic agenda but also to 
keep it there and to control how they are defi ned and framed.12 With public 
agendas constantly on the increase – both in terms of size and complexity 
– political leadership increasingly concerns the organisation of the policy 
process; it is no longer enough to make substantive policy choices. Good 
executive governance concerns organising systematic attention to certain 
policy areas, societal confl icts, actors, solutions and consequences. Political 
leaders are increasingly called upon to be organisational designers.13 The 
struggle over an agenda is not just about systematically uploading preferred 
problems, solutions and consequences to parliamentary voting or of framing 
these problems, solutions and consequences in specifi c ways in advance. It 
is also about systematically removing items from the agenda.14 

In a democratic polity the government has limited control over what 
items enter the government agenda. One of the most precious and scarce 
resources of governments is the availability of attention. Governments are 
usually only capable of managing a limited number of items at the same 
time.15 In an open society events exogenous to the government often call for 
attention. Anything from an earthquake to the miscarriage of justice may 
call for immediate governmental reaction.16 Many scholars picture executive 
institutions as essentially reactive institutions.17 This is also the case in 
many EU Intergovernmental Conferences where the agenda is to a lesser 
extent predetermined, stable and fi xed than within domestic governments.18 
Neo-corporatist literature also advocates that the governmental agendas are 
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penetrated by external non-governmental organisations by design.19 A long 
tradition of establishing governmental boards and committees for external 
actors have systematically organised a host of  external actors, problems 
and solutions into the government agenda setting phase, including local 
and regional administrations, interest groups and individual stakeholders. 
By systematically and intentionally organising external institutions into 
agenda setting processes the government is made aware of, sensitive to and 
reactive towards the problems, solutions and consequences of concern to the 
external actors. Finally, governments systematically integrate external advice 
to supply the legitimacy of  upcoming decisions.20 However, the invited 
external actors may also activate problems, solutions and consequences 
that are deemed unwanted by the government. This is the reason why the 
government establishes formal rules and codifi ed strategies of  access to 
prevent unwanted items from entering the agenda as well as to safeguard 
that other items have a fair chance of being uploaded on the agenda. In 
other words, not all centre stage government initiatives are intended to 
‘rig’ or start a back stage decision-making process. Sometimes back stage 
initiatives aim to take an issue which is potentially diffi cult to handle off  
the agenda and deal with it back stage.21

Studies stress what is called the ‘gate-keeping’ or ‘boundary policing’ 
function of  government systems, highlighting those organisational 
structures whose main function is to keep issues which are diffi cult for the 
political system to handle off  the government agenda.22 One example of 
a formal gate-keeping rule is the article in some constitutions codifying 
that only the government can initiate proposals to the parliament and that 
the individual parliamentarians have no right to put forward proposals 
to amend the governmental bills.23 However, a growing body of literature 
stresses how domestic governments fi nd it increasingly diffi cult to control 
their own agenda because this serves as an integral part of  the agenda 
setting processes within the multilevel community administration.24 Setting 
up different types of committees of inquiry is one governmental technique 
often used for handling and structuring the agenda setting phase, giving the 
government ample opportunity to precook proposals before they reach the 
formal decision-making phase. The European Commission has at present 
over 1000 registered expert or consultative groups for this purpose.25 

The Rational Decision-making Approach and Agenda Setting in the EU

A formal description of EU policy-making as a rational process may be part 
of a strategy to generate legitimacy for upcoming decisions (see Larsson 
and Schaefer in this book). Public organisations tend to present themselves 
as rational organisations where the nuts and bolts of the organisation are 
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logically interlinked by means of hierarchies or other forms of co-ordination, 
in order to create an image of being effective and effi cient.26 

According to the rational model of decision-making the EU policy-making 
process may be portrayed as sequenced into three stages. First, the agenda 
setting phase (initiating and preparing policy), second, the formal policy-
making phase, followed by implementation and administration of policy 
(including running of EU programmes). This sequential model portrays 
the Euro-level game as sliced into one bureaucratic (within the Commission 
services and within the Council Secretariat, the Council working groups 
and COREPER) and one political level (at the Commissioner level, the 
Minister level and within the European Parliament). The latter ultimately 
decides over the former. This depiction of the EU decision-making game 
fi ts into a dichotomous conception of bureaucracy and politics.27 

According to this rational account, different EU institutions have different 
roles to play in the three decision-making phases. In the initiating and 
preparatory phase the bureaucratic level of the European Commission has 
the leading and active role, especially regarding dossiers falling under the 
fi rst pillar. The role of the Commission during the formal decision-making 
phase in the Council and the Parliament is assumed to be less active and 
primarily aimed at defending its original proposal. The leading institutions 
during the formal decision-making phase is played by the Council and, 
especially under the co-decision procedure, by the Parliament. Next, in the 
implementing and administrative phase, the Commission is back in the 
driving seat while the Council in practice, through the so called comitology 
procedures, plays a passive and more supervising role. Finally, when the 
rules and regulations are put into practice the European Court of Justice is 
assumed to be activated and infl uence the fi nal outcome.28 According to this 
model, the European Parliament plays a negligible role in the fi rst phase, a 
passive one in the implementation and administrative phases – where it is 
even less important than the Council – and plays an active role primarily 
in the formal policy-making phase.29 The Parliament has an important 
role in the second phase interacting increasingly with the Council through 
the co-decision procedure.30 The interaction between the Parliament and 
the Council is also organised within the conciliation committee if  mutual 
agreements are not reached after the second reading by the Parliament. 
In later years, the role of  the European Council has also become more 
prominent, especially in the agenda setting phase (see below).

The three decision-making phases differ in terms of  how they are 
structured and regulated. The formal policy-making and implementation/
administration phases are more strongly organised and regulated than the 
agenda setting phase. The recent Treaty reforms have established new Treaty 
provisions to enhance openness and transparencies on how the Council 
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makes decisions and how comitology is set up and works. It also seems 
fair to say that Member States have focused most of  their ambitions to 
control and infl uence the policy-making process on the two last phases of 
the process.31 Thus, the initiating and preparation phase seems less regulated 
by Treaty provisions, codifi ed standards and less controlled by the Council 
and the Parliament than is the case for the implementation and decision-
making stages. 

Hence, the agenda setting phase is perhaps the most open-ended part 
of  the EU decision-making process. Several analyses have stressed the 
importance of the agenda setting process within the Commission for the 
fi nal outcome.32 Some scholars also point to the fact that agenda setting 
is much easier in presidential systems than in parliamentary systems.33 In 
presidential systems or in power sharing systems, more actors, preferences, 
veto-points and potential stalemates make their presence felt at the same 
time in the agenda setting process. Still, Peters has labelled the EU ‘a 
paradise of  agenda setting’.34 EU agenda setting is characterised by the 
linking of 25 national agendas where each government’s control over the 
fi nal EU agenda is limited by the agenda setting powers of the Commission, 
the bargaining processes among the Member States within the Council as 
well as the inter-institutional turf-battles between the Commission, the 
Council and the Parliament. Also, interest organisations, local governments 
and governmental agencies which have not been successful in projecting 
their agendas on the national arena often try to infl uence the agenda setting 
process within the European Commission.35

Peters also contrasts the openness and fl exibility of  the Commission 
agenda setting process with that of  the implementation process, which, 
according to him, is more hierarchical and rigid than anywhere else in 
national government.36 So, paradoxically, the Commission’s agenda setting 
phase generates decisions that may be diffi cult to implement. Fouilleux 
et al. (2002) concluded in their study of the Council working parties that 
sometimes the discussions during the Commission preparation phases, as 
in the case of the Working time directive, turn into something that looks 
more like negotiations between the social partners, leaving little room 
for changes in the proposal put on the Council’s table.37 Consequently, 
one should expect the gate-keeping function of the Commission to be of 
essential importance.

To structure the agenda setting phase the Commission has adopted a 
set of rules and guidelines. To begin with, the Formal Rules of Procedure 
adopted by the Commission in 2000 claim that the Commission shall act 
collectively and adopt annual work programmes that set clear priorities for 
action.38 On the basis of these annual work programmes the Commission 
President formally sets the agenda for the Commission. However, if  a 
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proposal involves signifi cant expenditures it must be presented in agreement 
with the Budget Commissioner. A meeting-document shall be circulated in 
advance of meetings but on the proposal of the President the Commission 
any question may be discussed. On the other hand, if  the President agrees 
to it, the discussion of an item on the agenda can be postponed until the 
next meeting, should one Commissioner so demand, or the Commission 
may decide by majority vote not to discuss an item on the agenda. The 
Commission shall, as a general rule, meet at least once a week.39

The Commission has also published core principles and guidelines, 
applicable whenever the Commission departments collect and use expert 
advice from outside the responsible department. The ambition is to provide 
for accountability, plurality and integrity of  the expertise being used in 
context of more general principles for better governance such as openness, 
participation, effectiveness, coherence, proportionality and subsidiarity. 
In the end, according to the Commission, it all boils down to three core 
principles – quality, openness and effectiveness. Regarding quality, three 
determinants are mentioned as especially important: excellence; the extent to 
which experts act in an independent capacity; and pluralism. However, the 
Commission points out that excellence does not necessarily mean picking 
the best scholars in a certain academic discipline. Sometimes actors may 
be consulted because of their practical knowledge or knowledge they hold 
by virtue of  their affi liation or nationality. The ambition is to minimise 
the risk of vested interest distorting the advisory process and to promote a 
process characterised by integrity. Finally, pluralism means that whenever 
possible a diversity of viewpoints should be assembled.40

The second core principle, openness, stands for the ambition of 
being transparent towards the public when seeking advice from experts. 
Effectiveness, the third core principle, highlights the importance of 
departments striving to use limited resources effectively by weighing short-
term costs (for example staff  time) against anticipated longer-terms gains 
(for example smoother implementation of  robust policies and ensuring 
that methods for collecting data and using expert advice are both effective 
and proportionate).41

What impact and practical effect these guidelines and principles will have 
on the actual agenda setting processes within the Commission is too early 
to tell, but they clearly indicate the Commission’s ambition to formalise 
the agenda setting phases. 

Rational Decision-making with the Help of the Commission Expert Groups 

Faced with an increasing agenda overload, one strategy available to the 
Commission is to import a large number of external specialists and experts 
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in preparing initiatives and drafting new legislation. One risk with this 
strategy is that expertise may become dominant over politics, as expressed 
in the Commission’s White Paper on European Governance, 

It is often unclear who is actually deciding – experts or those with political 
authority. At the same time, when the public is well informed it tends to 
increasingly question the content and independency of  the expert advice that 
is given. These issues become more acute whenever the Union is required to 
apply the precautionary principle and play its role in risk assessment and risk-
management.42

Importing external expertise may take many forms, and according to the 
Commission it means:

including both scientifi c knowledge and that derived from practical experience. 
It may also relate to specifi c national or regional situations. Expertise may be 
brought to bear at any stage in the policy-making cycle, although different 
forms of  expertise may be needed at different stages. Sometimes experts and 
representatives of  interested parties are brought together in single groups. 
Sometimes they interact by way of workshops or other deliberative mechanisms. 
In addition, complementary expertise may be gathered during open consultation 
such as the publication of green and white papers.43

Nevertheless, assisting the Commission in initiating and drafting proposals 
we fi nd nothing short of a whole army of expert groups, although the exact 
number is diffi cult to estimate. A rough estimate is between 800 and 1300 
groups depending on how the concept ‘group’ is defi ned. Moreover, despite 
the Commission’s rules of procedure the Commission has limited knowledge 
concerning its expert groups and not even individual Commissioners know 
how many expert groups are at work and what they are doing – a knowledge 
that seems to rest with the lower levels in each DG.44

In reality how these expert groups are composed and what their mission 
is differ enormously.45 To begin with, some expert groups are of  an ad 
hoc nature while others are permanent, some are focused on a specifi c 
issue and others have more general mandates. The number of participants 
and how they are categorised also vary. In some committees we only fi nd 
the independent experts/scientists, in other committees civil servants 
from the Member States and/or representatives from interest groups are 
invited. We even fi nd groups where the three categories are mixed. In 
some committees university professors are in fact assigned the role as 
government representatives. A group can be inclusive or exclusive, that 
is including all or just a few of  all relevant participants and interests in 
a certain area.46 Furthermore, some groups have an agenda setting role 
(often called high level groups), while others have co-ordinating functions 

Hofmann 01 intro   19Hofmann 01 intro   19 4/5/06   08:27:544/5/06   08:27:54



20 Policy process

vis-à-vis other groups, and a large number of  sub-groups exists beneath 
the expert groups. In fact it is not uncommon to fi nd that a Commission 
proposal has involved not only one expert/consultative group but several, 
sometimes even a whole army of groups. The procedures and structures 
used before a proposal enters the public domain may in other words be quite 
complex and extensive. The Commission is in charge of organising these 
expert/consultative groups, although the Council may ask the Commission 
to set up groups. The Commission selects the chairperson, secretary and 
other participants. It is also worth noticing that expert/consultative groups 
can be activated when the Commission is drafting a measure to be taken by 
a comitology committee or a proposition for a position to be taken by the 
EU in negotiations with third countries or international organisations. The 
Commission has many duties to fulfi l and in basically all of them expert 
groups are used, not only when creating proposals for new legislation.47

Many of the items that make their way to the Commission agenda are 
not new ones. The Commission agenda needs to be adjusted – almost on a 
daily basis – to changes in society, and many of the permanent groups are set 
up to review existing EU policy and legislation in different areas and, when 
necessary, to take initiatives to change it. In other words, a large proportion 
of the Commission agenda is refl ecting societal pressures and demands. 

A PATH-DEPENDENCY APPROACH

Already in the late 1950s Charles Lindblom (1959) criticised the rational 
decision-making perspective.48 According to Lindblom decisions are not 
reached as the result of rational means-end calculations of optimal solutions 
to perceived problems. Instead the decisions of  today are usually just 
piecemeal adjustments of yesterday’s decisions. Consequently, the decisions 
made yesterday have potentially massive infl uence on the decision-making 
options available today, and therefore long-term policy developments are 
rather predictable. Policy change unfolds through incremental steps locking 
in potential future policy tracks. This logic of step-by-step change is shared 
by the neo-functionalist and the historical institutionalist approach of 
European integration.49 Lindblom (1959) made seminal analyses on the 
hidden and opaque aspects of the policy-making process by characterising 
it as muddling through. In what seems to be a contradiction Lindblom on 
the one hand argues that new decisions usually deviate only marginally from 
previous decisions; on the other hand he also points out that gradual and 
‘secret piecemeal steps’ suddenly can lead to a drastic change of the present 
policy as the mole suddenly surfaces again. Nevertheless, the muddling 
through and piecemeal decision-making theory has some distinctive fl avour 
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of conservatism which links it to contemporary historical institutionalist 
ideas of  how policy-making is contingent on historical paths, and that 
decisions may have unintended consequences. According to Kiewiet et al. 
(2002) ‘the long history of the US Congress reveals that many of its features 
are the unintended and unanticipated consequences of early choices.50

Several studies have demonstrated the importance of historical events that 
determinate the directions of present policies. One strand of research from 
the Stanford institutionalist school have demonstrated that governments 
basically tend to continue established policy paths even when they give 
the impression of reforming policy by using new phrases and concepts to 
frame policy changes. Policy-making tends to be primarily about image 
making and manipulation of symbols.51 However, whereas Lindblom (1959) 
stresses the idea of  piecemeal decision-making contributing to gradual 
changes of policy, the path-dependency approach also emphasises relative 
stability through incremental change. According to the logic of  recency, 
policy change may involve policy repetition as the policy-makers continue 
to do joinery on the same old house.52

However, the path-dependency approach also stresses that dramatic 
changes are indeed possible. Whereas Lindblom argues that drastic 
changes of  policy is the result of  conscious action of  bounded rational 
actors, the path-dependency approach also stresses the role of external and 
uncontrollable forces (shocks) that fundamentally transform present policy. 
In this way both approaches are close to the Kuhnian understanding of 
how big leaps occur in science. According to Kuhn one could distinguish 
between normal science and paradigmatic shifts (revolutions).53 Usually, 
policy developments occur through puzzle solving within a shared paradigm 
providing an agreed-upon conceptual framework among the decision-makers. 
Politicians, civil servants, interest organisations and other stakeholders 
often share a common philosophy of how problems in society should be 
defi ned and what are good solutions to these problems, and the degree 
of  criticism of  existing policy is rather low. Groups that share the same 
ontological conceptions of politics and society have been described as policy 
communities.54 Small groups of actors representing different constituencies 
who frequently interact are likely to develop a shared set of belief  systems 
over time. They may disagree on details but on the fundamental issues 
they agree.55 Under certain conditions such groups develop into epistemic 
communities of like minded experts and into normative communities that 
share collections of  norms, identities and beliefs.56 However, changes in 
society may occasionally lead to situations when the present policy frame is 
perceived as insuffi cient and a redefi nition of the present policy is needed – a 
formative moment has occurred. Perspectives and solutions that previously 
were believed to be impossible or unthinkable may suddenly be highly 
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preferable, a policy window opens and the new policy may be redirected in 
radically new directions.57

The path-dependency approach describes a circular policy-making process, 
consisting of three phases that are mutually integrated. The agenda setting 
or policy development phase is followed by a formal decision-making phase 
which in the end leads over to the implementation or administrative phase 
during which additional problems are discovered and fed back into new 
government initiatives. However, contrary to the rational approach outlined 
above, the different stages (phases) in circular decision-making processes 
are mutually integrated and therefore it is diffi cult to clearly disguise 
agenda setting from decision-making and implementation. Regular policy-
making (puzzle solving) may take place in all three phases.58 Accordingly, 
agenda setting is about continuously and gradually shaping future policy 
by generating cumulated knowledge and extensive feedback on how the 
present policy is working. Also, initiating, maintaining and gardening 
close and intimate policy networks is important in order to infl uence the 
agenda setting.

Path Dependency and Agenda Setting in the EU

In a policy-making system where issues are put on the agenda with little 
effort, a heavy burden is put on executive institutions to structure, control 
and fi lter what enters the policy-making machinery. In the European Union 
a large part of that responsibility rests with the European Commission. Its 
exclusive right to take initiatives on matters under the fi rst pillar potentially 
gives the Commission a pivotal role to play as ‘gate-keeper’ in the preparation 
phase, before issues reach the public stages of the policy-making process 
of the Parliament. This gate-keeping role entitles the Commission to close 
gates to external institutions, to open such gates or to keep them only half  
open. This is where the Commission really has a say, as Rometsch and 
Wessels (1997) concluded:

The Commission controls the game in this phase and its basic strategy is one of 
‘engrenage’ (Coombes 1970, p. 86), i.e. to include relevant national civil servants 
and representatives of lobby groups early enough in its work to get additional 
information and insights/ and also to establish a solid network of  infl uence 
(Poullet and Deprez 1977). From the point of  view of  national civil servants, 
there is an expectation that their input will be taken seriously by the Commission 
and that its later proposals will not include unpleasant surprises for them. Thus 
‘engrenage’ is a two-way process for establishing a set of  mutually rewarding 
interactions.59
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On the other hand we also fi nd researchers downplaying and questioning 
the agenda setting power of  the Commission, arguing that this power is 
shared with the Parliament and the Member State holding the Presidency.60 
According to Haas, ‘[i]n areas where High Authority action is contingent 
upon the approval of the Council … the tendency is to wait for the evolution 
of  unanimous consensus in the Council…’.61 Joana and Smith (2004) 
also demonstrate that agenda setting within the Cabinet and among the 
Commissioners is contingent upon solid networks with national institutions 
and actors.62 However, the agenda setting power of the Commission varies 
a great deal depending on what type of decision-making procedure is being 
used towards the Parliament. Formally, this power is strong when the 
consultation procedure is used and weaker within the co-decision procedure. 
After the advent of the co-decision procedure an increased share of the EU 
legislation is produced by this procedure63 and as a result the Commission 
may have lost some of its agenda setting power. Some scholars argue that in 
the past decade the European Council has emerged as an important agenda 
setting actor that has gradually taken over the Commission’s previous role 
in highly politicised dossiers.64

Most initiatives do not emerge spontaneously within the Commission. 
Most of  the initiatives are the result of  some kind of  external pressure 
from domestic governments, single initiatives from MEPs, the consequence 
of  existing aquis or programme obligations, obligations emanating from 
international treaties, and so on. Several observers have tried to estimate the 
number of initiatives emanating from within the Commission with results 
varying from 5 to 20 per cent of all initiatives.65 Thus, it is not uncommon 
to describe the Commission primarily as a reactive institution, responding to 
pressure from actors external to the Commission. This is particularly argued 
by intergovernmental scholars.66 There are also examples of  important 
policy initiatives clearly emanating from within the Commission, as in the 
case of the establishment of the single market programme, the policy of EU 
media ownership as well as in several IGC processes.67 Furthermore, the 
Commission also plays an important role in areas where the right to take 
initiative is shared with the other EU institutions. Since the formal power of 
the Commission is not constant but varies from issue area to issue area, the 
Commission sometimes redefi nes issues or re-categorises them towards areas 
where it yields Treaty power. Questions about the organisation of domestic 
retail monopolies68 as well as issues of recruitment of female professors to 
tenure positions at European universities69 are cases where the Commission 
re-categorised alcohol policy and equality policy, respectively, towards the 
competition aquis in order to enhance its own Treaty powers.

It is often claimed that the Commission is a small bureaucracy considering 
its assigned portfolio and number of  civil servants, and therefore needs 
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assistance from outside expertise in order to prepare dossiers to the Council 
and the Parliament.70 Even if  the picture of  the Commission as a small 
administrative apparatus heavily dependent on outside knowledge and 
resources is accurate, the Commission occasionally has suffi cient internal 
knowledge to modulate proposals without the help of external expertise. 
However, superior knowledge to solve identifi ed problems is usually not 
enough to get proposals through the later stages of the policy-making cycle; 
equally important is information on how the Member States and important 
interest groups may react. For that reason the Commission usually needs 
to disentangle in advance what kind of resistance the Member States and 
different interest groups may potentially mobilise.71 In other words, the 
Commission is not only dependent upon external expertise in a certain area 
but also to assess the likely obstacles that lie ahead in terms of competing 
preferences represented by the Member States and societal interests. 
Therefore the Commission has developed several techniques (procedures) 
to import expert advice during early stages of the policy-making process.

Offi cially, the Commission strongly supports the development towards 
a reinforced culture of  consultation and dialogue achieved by general 
principles and minimum standards for consultation of interested parties. 
Treaty obligations also encourage the Commission to consult the civil society 
and any interests affected by its decisions. In the White Paper on governance 
as well as in other communications the Commission argues that it is already 
relying on extensive networks with interested parties, linking them to the 
decision-making process.72 The Commission’s long-term ambition is to be 
more proactive in its external contacts, extending the process and making 
it more inclusive, as well as opening up the consultation process as such. 
On the other hand, the Commission also admits the existence of the need 
for more focused consultation procedures in certain cases, giving privileged 
access to the Commission’s policy-shaping process, but even in these cases 
at least a modicum of transparency is arguably needed to shed more lights 
on the consultation mechanisms.73 

Although the Commission by some standards is a rather small 
administration it is big enough to contain competing administrative sub-
units. The Commission is horizontally organised into 24 DGs and several 
hundred units that compete over infl uence and resources, have developed 
idiosyncratic sub-cultures, esprit de corps and institutionalised perceptions 
of  appropriate problems, solutions, and expertise.74 Consequently, the 
perceptions of  pertinent problems, good solutions and valid toolkits for 
salvation within DG Competition are likely to deviate from the perceptions 
within DG Education and Culture. Moreover, decision-making processes 
in the Commission are shown to be strongly biased by the horizontal 
organisational structures of the Commission, where poor co-ordination is 
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evident between the different DGs.75 Consequently, different DGs are likely 
to apply different procedures and techniques to import external expertise 
and advice from the Member States.76 One should therefore expect the 
Commission’s horizontal DG and unit structure to affect how the different 
DGs integrate external information and advice and that every DG and unit 
develop idiosyncratic informal standard bureaucratic procedures – ‘rule of 
thumb’ – on how to link external interests and actors to the Commission’s 
agenda setting phase. It is worth mentioning that the whole comitology 
system originates from within the realm of the current DG Agriculture. 
Larsson demonstrates that DG Research has by far the most active expert 
groups.77 It is also worth noticing that the Commission has a rather free 
hand in deciding how it will structure and organise its initiating and drafting 
activities during the agenda setting phase and in theory it has a free choice 
regarding which external participants to invite. This ranges from fairly 
loosely structured procedures where few actors are contacted informally 
by the Commission on a bilateral basis, to the setting up of organised and 
formal expert groups.78

Keeping the Footpath Open with the Help of Expert Groups

Expert groups are not only an instrument to promote rational and optimal 
decisions, they also help to navigate a path-dependent policy process. 
More than half  of  the EU expert groups are of  a permanent character 
(consultative groups).79 Expert groups are used as means to stimulate and 
support the creation of  networks or specialised departmental decision-
making structures. Inviting a small set of actors for a meeting which later 
is formalised into a permanent group for regular exchange of information 
is an often used technique to generate policy networks.80 However, expert 
groups can also be used to clean the path to formal decision-making, not 
only indirectly in the policy development phase.81 Basically this is done in 
four different ways.82 

1. A group is set up which is not only consulted during the preparatory and 
initiating phases but also during the decision-making and implementation 
phases. 

2. Separate expert groups are set up to assist other committees or groups 
active in the formal policy-making and implementation phases. 

3. An expert group can be set up in order to allow the participants to take 
part at an early stage of the policy-making process, thereby trying to 
generate consensus and support that may infl uence the other stages 
of  the policy process. Bringing people together has always been an 
important tool in fi nding solutions to diffi cult problems. Expert groups 
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are one way of doing just that. This was a technique frequently used 
by Jean Monnet himself  during his career outside as well as inside the 
High Authority.83 

4. Sometimes the Commission uses expert groups that are offi cially set up 
for other purposes such as comitiology committees or working parties 
in the Council. 

Another way of creating a fast track for the proposal is to set up a joint 
committee, that is an entity which is at the same time a Commission expert 
group and a Council working party – also resulting in the compacting of 
the three phases into one.84

According to the path-dependency approach, national offi cials attending 
EU committees are likely to re-evoke existing preferences, behavioural 
patterns, roles and loyalties when entering the EU committees. Recent 
empirical research partly supports this assumption. Counter-intuitively, 
behavioural and role changes are observed more within the Council working 
groups than within the Commission expert groups and the comitology 
committees. Processes of re-socialisation are particularly observed among 
permanent representatives on temporary re-location in Brussels, and 
particularly among those who interact within COREPER I and II.85 Intensive 
face-to-face interaction results in a club-like atmosphere, an esprit de corps 
if  you like, and a consensus-refl ex among the participants.86 Moreover, 
national offi cials on meetings in EU committees develop allegiances towards 
the EU committees more extensively than towards the EU as a whole.87 We 
thus witness the emergence of several small supranational ‘clubs’ within and 
around the EU committees – particularly COREPER and the approximately 
250 Council working groups.88 Somewhat contra-intuitively, supranational 
dynamics are revealed to be stronger in the Council working groups than in 
the agenda setting Commission expert groups.89 This observation was also 
made by Haas (1958). In fact, ‘the Council pattern of compromise is far 
more federal in nature than would be indicated by the customary practices 
of intergovernmental conferences’.90

‘The members of COREPER [and the Council working groups], … have 
dual tugs of loyalty’ that are quite unusual in international organisations.91 
As indicated, national offi cials that take part in the agenda setting of the 
Commission are Janus-faced: they are representatives of their Member State 
in addition to being ambassadors of the EU to their country.92 This is a 
continuous tension felt by many domestic ‘Eurocrats’. This tension refl ects 
their dual institutional embeddedness in the domestic and the EU arena. 
According to Lewis,93 COREPER is a site where Member States internalise 
and endogenise new ways of articulating, defending, and representing their 
self-interests. Despite the Council being primarily an intergovernmental 
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institution, some segments of the Council are more supranationally oriented 
than others (the ‘clubs’). This is particularly the case among permanent 
representatives, especially those chairing the Presidency and those who 
interact frequently among other nationalities than their own.94 We can 
thereby talk about a cognitive shift among some national civil servants where 
‘the cognitive boundaries between the two levels have become blurred’.95 A 
similar supranational shift is observed among civil servants attending the 
Council working groups and the Commission expert groups, although more 
in the former than in the latter.96 EU committees thus serve an important 
function in the construction of  a multilevel community administration 
in Europe, however, contingent on the conservative logic of  the path-
dependency approach.

Studies also indicate stronger cognitive than affective changes towards 
supranationalism among European elites.97 Actors, for example, acquire 
greater knowledge about EU institutions and decision-making processes 
without developing a greater sense of  loyalty to it. Changes in cognitive 
orientations, however, may be a prerequisite for future changes in affective 
orientations.98 These changes are mostly due to the intensity of interaction 
in the EU institutions. Less support is lent to the effect of  length of 
participation at the EU level.99

According to Mitrany, functional loyalties would arise from experiences 
from international co-operation generally. Research indicates that this is not a 
universal truth, but an insight that is valid for international and supranational 
organisations that are organised by purpose and process rather than territory 
(as for example the Commission expert groups). Ernie Haas also assumed 
that elite interaction within the Community institutions would accompany 
elite learning and re-socialisation into a community spirit at the expense of 
national loyalties.100 In accordance with the path-dependency approach, this 
chapter indicates that the emergence of supranational allegiances does not 
come at the expense of existing national loyalties. The emerging community 
administration thus integrates several confl icting governance dynamics, 
generating new role confl icts for national civil servants.101

It is relevant to ask whether supranationalism is the result of  pre-
socialisation at the domestic level, and thus evidence of  path-dependent 
domestic institutional ‘pre-packing’ more than of re-socialization at the EU 
level. Examples of self-selected supranationalists are observed mostly in the 
COREPER.102 In the Commission expert groups there are fewer indications 
of self-selection that may indicate pre-socialisation at the domestic level. 
This does not mean, however, that supranationalism may not have domestic 
origins.103 Solid empirical conclusions to this puzzle are yet to be made. 

The above observations illustrate the so-called third face of  power, 
introduced by Lukes,104 namely the transformation of people’s preferences, 
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roles and identities.105 Under the infl uence of re-socialisation, newcomers 
join established networks and over time come to share the policy ideologies 
in the network by walking in the footsteps of their predecessors. In other 
words, expert groups are often an instrument for integrating the different 
phases of  the decision-making process and generating stability and 
predictability to the process. 

A GARBAGE CAN APPROACH

It would be a mistake to believe that policy-making processes are always 
perfect rational processes or resemble a logical fl ow of events where every 
piece of  legislation starts with a defi nition of a problem, followed by an 
identifi cation and discussion of the full range of solutions that satisfy the 
production of  Pareto optimal solutions.106 The garbage can model has 
been presented as a more realistic description of how decisions sometimes 
happen when faced with problematic preferences, unclear technology 
and fl uid participation.107 According to this model government decisions 
are taken by decision-makers with limited cognitive and computational 
capacities in ‘anarchistic’ situations, for example sometimes solutions are 
identifi ed before the problem is discovered and the policy-making process 
can best be described as fl ows of problems, solutions, participants and choice 
opportunities. Agenda setting processes are pictured as non-standardised, 
fl uid, discontinuous and loosely organised processes where sudden windows 
of  opportunity or external chocks activate certain problems, initiatives, 
solutions and participants and pack them together.108 External chocks 
frequently open up the opportunity to change agendas within policy areas 
that were perceived deadlocked. In garbage can situations the process is less 
organised and thus open to creative decision-making, policy innovations 
and sudden turns that were not intended beforehand. Garbage can-like 
situations hence open the leeway for policy entrepreneurship.109 Ambiguities 
are pictured as a central part of  the decision-making process in such 
situations. Policy-making processes characterised by garbage can elements 
are centred on matching constant fl ows of decision opportunities, solutions, 
problems and constantly shifting participants. Agenda setting processes 
are typically pictured as ad hoc happenings that need a high degree of 
standby capacity for attention in order to grab choice opportunities in 
rapidly changing situations.

The Garbage Can Approach and Agenda Setting in the EU

Although several scholars have pointed at the unpredictability and ambiguous 
character of EU decision-making processes, surprisingly few studies have 
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systematically analysed the anarchistic elements of  it.110 No domestic 
government system, whether federal or parliamentarian, is exactly alike the 
European Union system of governance. With several unsettled institutional 
ambiguities between the three pillars, the rotating Presidency, with a strong 
indirectly elected legislator (the Council), and a growing multilevel community 
administration, the EU governance system is largely built on institutional 
innovation rather than institutional imitation from national governments. 
Moreover, it is not uncommon to fi nd those who stress that the EU should 
be regarded as a system in its own right – sui generis.111 

One sui generis aspect of the EU polity, compared to other international 
organisations, is indeed the multilevel community administration. The 
multilevel governance approach emphasises the integration and meshing of 
national and EU decision-making processes and logics, and how formal and 
informal authority is dispersed between levels of government and actors.112 
National governments no longer monopolise interaction between domestic 
actors, the EU institutions and other EU Member States.113 Policy-making is 
formed in an environment of ‘a horizontally as well as vertically asymmetrical 
negotiating system’.114 The multilevel aspect of the EU decision-making 
process contributes directly to the anarchic picture of EU governance.115 
Rosamond (2000) goes so far as to describe multilevel governance as being 
‘about fl uidity, the permanence of  uncertainty and multi modalities of 
authority – suggesting an association with post-modernity’.116

Faced with a high degree of uncertainty and complexity in this multilevel 
policy-making system the European Commission needs institutionalised 
instruments to handle and grab opportunities when a ‘policy window’ opens. 
However, the garbage can logic of informal governance, which is not codifi ed 
or publicly sanctioned, may arguably be formalised through expert groups. 

Institutionalising the Garbage Cans with the Help of Expert Groups

Heimer and Stinchcombe (1999) argue that the randomness of organisational 
decision-making processes was overstated in the original version of  the 
model of Cohen et al. (1972).117 In our context, expert groups are functional 
in remedying garbage can situations, for example when groups are put on 
ice (passive groups) in waiting for the right moment to be reactivated – with 
or without the old crew. Active expert groups help systematising, arranging, 
and grouping together actors, schedules, problems and solutions than would 
otherwise not have been paired. 

It happens that groups/committees change hats (authority) almost at 
a moment’s notice in a truly fascinating way.118 When they do, they may 
look the same but under a different name, and the participants may even be 
the same. In reality, however, substantial changes in the organisation and 
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character of the groups/committees tend to occur. In other circumstances, 
expert groups may temporarily fade from the scene due to lack of progress 
on a particular issue or where an issue has turned cold. In such circumstances 
the whole issue can simply be put on the shelf  waiting for the moment 
when perhaps another step forward is possible. What is essentially the same 
expert group can then resume its work again, although not necessarily with 
the same participants. On other occasions the Commission can propose a 
suggestion by an expert group, claiming that the issue has been discussed 
in an expert group. In the implementation phase, a comitology committee 
often has a duplicate, an expert group with more or less the same crew as 
the committee, and in some cases a comitology committee can switch hats 
quickly, taking on the guise of an expert group during a meeting, if  diffi cult 
issues arise which need more informal discussions. In other words, formal 
structures are constantly complemented and supported by informal ones 
in organising garbage can-like situations.119

In other cases different types of  expert groups are established in the 
same area. In fact it is not unusual to fi nd a whole mosaic of expert groups, 
some called senior or high level groups, other umbrella or co-ordinating 
groups, or just named expert groups and additional subgroups serving the 
expert groups or high level groups, all working on the same issues but with 
more or less oversight.120 Hence, ambiguities in the agenda setting process 
of  the EU result from the sheer number, complexity and opacity of  the 
committee system. 

Moreover, the ambiguities of  the agenda setting powers of  EU expert 
groups are also conditioned by the Member State institutions serving 
them. EU committees have multiple roles to play in the EU agenda setting 
processes – aggregating Member State preferences, collecting technical 
and functional information, as well as deliberating and arguing towards a 
common solution. EU committees are intergovernmental, functional and 
supranational institutions. This complex mix of decision-making dynamics 
among these committees creates garbage can-like situations, for example 
when national offi cials attend EU expert group meetings serving several 
masters – notably their independent expertise, the policy area or portfolio 
within which they are embedded, their ministry and government, as well 
as the European Commission. 

Beyers and Trondal (2004) compare Belgian and Swedish civil servants 
attending the Council working groups and demonstrate how diverse domestic 
institutional constellations accompany different degrees of supranationalist 
orientation among these offi cials.121 Arguably, supranational role orientations 
are associated with institutional ambiguities. The Beyers and Trondal study 
reveals empirically that Belgian offi cials are more supranationally oriented 
than Swedish offi cials because of: (a) the vertical and horizontal (sector) 
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specialised Belgian government apparatus; (b) the federal state structure; 
(c) the large number of competing veto-points in the Belgian polity; (d) the 
great number of actors involved in domestic co-ordination that challenge 
the role of  the Belgian Foreign Ministry; and (e) the lack of trust in the 
Belgian federal government paralleled with a high degree of  trust in the 
EU. The Belgian federal system is more ambiguous and garbage can-like 
than the Swedish state, accompanying stronger supranational orientations 
among Belgian offi cials than among Swedish civil servants. 

Also the seminal study of Scheinman and Feld (1972: 133) supported 
the causal importance of domestic institutions as to mould the identities 
of  domestic EU committee participants. However, only recently have 
scholars begun investigating systematically the many ambiguous faces of 
EU committee decision-making.122 A comparative study of civil servants 
from the transport ministries of fi ve small EU Member States highlights the 
importance of domestic institutions as the primary locus of identifi cation 
and role orientation.123 Trondal also demonstrates that the vertical 
organisation of the domestic bureaucracy matter in this respect.124 Offi cials 
employed at the agency level, beneath the ministry level, adopt stronger 
sectoral allegiances than offi cials at the ministry level. A similar conclusion 
is drawn with respect to offi cials in top-level positions when compared to 
civil servants in lower level positions in the domestic administrative fabric.125 
These studies also demonstrate, as mentioned before, that offi cials attending 
the Council working groups evoke a national role orientation more strongly 
than those attending the Commission expert groups. This observation partly 
refl ects the fact that the Council working group-participants are more closely 
co-ordinated from the domestic Foreign Offi ce providing them with written 
mandates and instructions than the participants to the Commission expert 
groups.126 National offi cials attending the Commission expert groups seem 
to be entrusted with ambiguous mandates from different constituencies. 

A growing literature on processes of  Europeanisation of  domestic 
policies and institutions argue that the degree of institutional or policy fi t 
and mis-fi t affects the degrees of institutional ambiguities across levels of 
governance.127 Illustrating institutional misfi t, Egeberg (1999) demonstrates 
that civil servants from domestic sector ministries, particularly those 
attending the Council working groups and the comitology committees, face 
ambiguous situations that challenge them to evoke new territorial roles.128 
This observation is also supported by Jacobsson (1999), who observes that 
Swedish civil servants from sector ministries became increasingly aware of 
their national role after entering the Council system.129 The Swedish EU 
membership spurred a demand for co-ordinated Swedish positions among 
sector-experts, and thereby challenged their pre-existing (sectoral) role 
orientations. Substantiating institutional fi t, Trondal reveals that offi cials 
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from the domestic Foreign Offi ce and from the Permanent Representations 
attending the Council working groups and the COREPER primarily evoke 
a national role orientation.130 Due to institutional fi t between the Foreign 
Offi ce/Permanent Representation and the Council structure, the offi cials 
are not challenged to shift roles, but to sustain and strengthen existing 
national roles. All these studies seem to support the claim that institutional 
ambiguities foster behavioural changes and role shifts among national EU 
decision-makers attending EU committees.

The sheer impact of the Commission expert groups on the agenda setting 
of the Commission render it likely that national offi cials attending the same 
Commission expert groups evoke similar role perceptions in their agenda 
setting activities. For example, Trondal and Veggeland (2003) show that 
Norwegian and Swedish national offi cials attending the Commission expert 
groups evoke fairly similar roles – national, functional and supranational 
roles (ordered by importance).131 The expert groups, however, have a stronger 
functional or sectoral dynamic than both the Council working groups and 
the comitology committees. Egeberg (1999) shows that Council working 
groups are mainly intergovernmental institutions, inducing offi cials to 
evoke national roles and identities more than functional and supranational 
roles and identities.132 Similar observations are made for the comitology 
committees.133 The Commission expert groups, by contrast, are revealed 
to have a stronger functional dynamic, accompanying independent expert 
roles among the national offi cials.134 Moreover, the fact that all three classes 
of EU committees embody institutional ambiguities by organising several 
principles of  horizontal specialisation into each committee accompanies 
confl icting decision-making cues within each committee. 

Over-simplistic pictures of EU committee decision-making, provided for 
example by approaches like Wessels’ fusion thesis,135 are hereby rejected 
empirically. Moreover, whereas Joerges and Neyer (1997) locate deliberative 
supranationalism within the comitology committees, this chapter under-
scores the many faces of EU committee decision-making.136 The comitology 
committees and the Council working groups are primarily intergovern-
mental institutions promoting territorial roles and allegiances among the 
participants. The emphasis on expert knowledge and the promotion of the 
‘common European good’ is stronger among offi cials participating in the 
agenda setting endeavours of the Commission expert groups.137 

CONCLUSIONS 

No present international organisations have established a multilevel 
community administration that integrates national executive institutions into 
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its orbit of agenda setting to the same extent as the European Commission. 
The emerging multi-level community administration centred in the 
European Commission is characterised by several institutional ambiguities, 
notably a mix of  national, functional and supranational governance 
dynamics. International organisations are typically organised according 
to a territorial principle of  organisation with a fairly weak secretariat 
and a parliamentary assembly without an independent supranational 
mandate. However, few contemporary international organisations have 
institutionalised a committee system that integrates external expertise and 
national civil servants to the same extent as the European Commission. 
Accordingly, the degree of interaction between the EU Commission and 
the Member States’ administrations is likely to be stronger than in the case 
of traditional international organisations. And the agenda setting power 
of the Commission exercised by its expert groups are main instruments in 
promoting this integration. 

This chapter has illustrated different faces of the agenda setting processes 
within the European Commission from three theoretical perspectives. 
Particular emphasis has been put on how the Commission controls and 
polices expert groups in order to infl uence and manage the EU policy-making 
agenda. Commission agenda setting by the use of small and large expert 
groups is revealed to activate dynamics of instrumental rationality, path-
dependency and garbage cans. The expert groups are used instrumentally 
as arenas for deliberation, brainstorming and intergovernmental confl ict 
solving, as meeting places to solve complex technical problems, as well as 
transformative institutions that help upgrading shared belief system among 
the group participants. 

This chapter challenges the current intergovernmental – neo-functionalist 
divide in European integration scholarship by studying the integration 
of  domestic and EU institutions in the agenda setting phases of  EU 
decision-making process. Domestic government offi cials who interact in 
EU committees are embedded into different government structures and 
face several subsequent institutional ambiguities. Consequently, these 
offi cials tend to evoke multiple behavioural patterns, roles and identities 
when participating in the Commission agenda setting process. Because 
several roles and identities crosscut each other they are activated under 
different institutional conditions. Functional roles and identities are evoked 
primarily among national offi cials attending the Commission expert groups. 
Supranational roles and allegiances are evoked primarily among national 
offi cials working in the Permanent Representation in Brussels due to their 
intensity of participation in the EU committees. Behavioural change and role 
shifts are also observed among those offi cials facing institutional ambiguities 
fostered by the complex EU committee machinery illustrated above.
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2.  The involvement of administrative 
players in the EU decision making 
process

 Christine Neuhold and Elissaveta Radulova

INTRODUCTION

This contribution sets out to examine the role of administrative players in 
the EU decision-making process; that is it studies how the main institutions 
and their respective administrative corps shape the EU regulative procedures, 
and how they interact in the process of  arriving at collectively binding 
decisions. As regards a defi nition of decision-making we would like to build 
on Howlett and Ramesh (2003), who defi ne it as ‘a stage in the policy process, 
from which emerges some formal or informal statement of intent on the 
part of authorised public actors to undertake, or refrain from undertaking, 
some action’.1 (Figure 2.1).

It goes almost without saying that this chapter will thus not exclusively 
focus on ‘Brussels Bureaucrats’,2 that is civil servants working within the 
EU institutions, but on the complex interaction between civil servants 
from both the national administrations of  the Member States and the 
European institutions. It would go beyond the scope of  this chapter to 
focus on the decision-making procedures in detail and this has also been 
done elsewhere.3 In fact we want to illustrate the role of administrators 
within the formulation of European policies. The overall question guiding 
this research thus boils down to the following: ‘what is the involvement 
of, and interaction between, the administrative players within the EU 
decision-making process’? 

Before this background we will focus on the following administrative 
players and fora:

• Council Working groups in their function of  ‘preparing the work’ 
of the (still) main legislator within the European conglomerate, the 

44
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Council.4 A pertinent question to be examined in this context is not 
only to ‘establish the basics’, that is to stipulate how many of them 
prevail in the European system of multi-level governance and who is 
part of these fora but what implications the institutional setting has 
on the respective actors.

• Civil servants in the European Commission, in which case it must be 
stressed that the role of Commission civil servants within the process 
of policy formulation has been examined in detail elsewhere in this 
book.5 The focus here will be mainly on the civil servants from the 
Commission in their role of assisting in the production of policies in 
the decision-making phase, for example under co-decision. Although 
the Commission has exclusive legislative powers within the fi eld of 
competition, this role will not be scrutinised in detail as two chapters 
of this book are devoted to this topic.6

• Offi cials from the EP General Secretariat, for example in their role of 
preparing the work of EP committees. 

Decision-making

Implementation Agenda setting

Figure 2.1 Policy cycle
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• Administrative actors involved in the various processes of national 
policy co-ordination at the EU level.

• The role of  administrative staff  working within the Committee of 
the Regions (CoR) and the Economic and Social Committee will 
be dealt with very briefl y as the staffs of both bodies have only an 
advisory function in the decision-making process. It suffi ces at this 
point to say that they share an administrative structure and it should 
be mentioned that the Committee of the Regions was only established 
in 1993. In 2003 more than 770 offi cials were supporting both bodies 
in their tasks. 

Table 2.1 Staff of the Community institutions: comparison 1970–2003

 1970 2003

European Parliament 532 4960
European Ombudsman – 31
Council 618 2919
Commission 7801 24 315
Of which: 
Administrative budget 5201 16 743
Research budget 2501 3606
Publications Offi ce 99 519
OLAF – 300
Other bodies – 3147
Court of Justice 114 1140
Court of Auditors 26 605
Economic and Social 144 777
Committee and Committee 
of the Regions
Total 9235 34 747

Source: European Union, Financial Report (2003), p. 118.

As is already apparent from this overview the number of staff  working 
within the Community institutions has grown substantially over the past 
three decades (Table 2.1). Nevertheless, Stevens and Stevens (2001) report 
that, in particular for the Commission, the fi gures mentioned in documents 
such as the EU fi nancial report or the budget of  the Community are a 
‘serious underestimate’. This becomes apparent when examining the fi gures 
mentioned in the budget of the European Community of 1999 and those 
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cited in the General Report on the Activities of the EU. Accordingly some 
21 438 people worked within the Commission in 1999. A census of staff  of 
April 1998 revealed, however, that some 31 013 staff members were working 
within the Commission. This example reveals that the offi cial fi gures have 
to be taken with a grain of salt. The fact that the number of staff  working 
for the institutions on the European level is somewhat downplayed could be 
explained by the motivation of the Commission to compare its ‘relatively 
modest size favorably with other institutions.’7

We observe this tendency of confl icting fi gures, however, not only within 
the Commission but also when it comes to establishing the number of bodies 
assisting the Council in its preparatory work for example (as is shown 
below). The fi gures discussed can thus be seen as an estimate rather than a 
refl ection of the ‘absolute truth’.

AN OVERVIEW OF THE ROLE OF ‘ADMINISTRATIVE 
PLAYERS’ WITHIN THE HIERARCHY OF THE 
COUNCIL

A plethora of bodies have been set up within the administrative structure 
of the Council and although their tasks might seem rather limited at fi rst 
glance, their importance is not to be underestimated within the policy-
making process on a European level. As will be shown below there is a large 
discrepancy between the rather narrow mandates laid down for these bodies 
in such documents as the Council’s Rules of Procedure and their role in the 
practical political process.

An Attempt at Defi ning Council Working Parties and some Challenges 
they Face 

A set of fora crucial in the daily operation of the Council are the so-called 
Council working parties. These bodies, notably unmentioned in the Treaties, 
have been described by a practitioner as the ‘Council’s lifeblood’ in respect of 
the plethora of functions they perform within the institutional conglomerate 
of  European governance.8 The Council itself  somewhat underplays (or 
undersells) the importance of  these bodies by stating that Committees 
or working parties, are set up by, or with the approval of, COREPER 
with ‘a view to carrying out certain preparatory work or studies defi ned 
in advance’.9

As will be shown below their actual role in the EU decision-making 
process goes beyond this rather ‘terse description’.10 Foullieux et al. (2002) 
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note that the names of these fora might be the source for at least some initial 
degree of  confusion, as some are called committees (such as the budget 
committee) or working parties, while some are created on an ad hoc basis 
(such as the ad hoc party on nuclear safety).11 

Those familiar with the institutional structure of the EU, however, are 
not confused by these labels, as they see the Council working group as a 
forum which:

• is embedded in the institutional structure of the Council;
• is composed of attachés from the Permanent Representations (RPs) 

of each Member State and ‘experts’ delegated by the national capitals. 
Here it is important to note that the ‘experts’ are not in all cases civil 
servants, but experts working within the fi eld, which is for example 
the case with the representatives of  regulatory bodies who attend 
the Working Group on telecommunications as part of  national 
delegations;

• whose Presidency changes every 6 months; 
• deals with several pieces of draft legislation at a time and discusses each 

piece article by article in the quest of fi nding a common position;
• exists for a number of years;
• prepares COREPER and meetings at ministerial level.12

What is vital for us at this stage is the composition of these bodies as 
they bring together civil servants working within the administrations of the 
Member States and persons working within the Permanent Representations 
of the Member States. The rationale behind this is the transfer of expertise 
prevalent at Member State level to the European level since EU legislation 
is highly technical and demands a certain degree of expertise. 

On the other hand, administrators from the Member States do not operate 
in a mere ‘technical vacuum’, as they are instructed to represent the interests 
of  their Member State. This leads Beyers and Trondal (2003) to observe 
that ‘bureaucrats are faced with at least dual allegiances; they are national 
offi cials working part time at the European level’.13

According to Jeffrey Lewis (2000) this ‘multiple embeddedness’ puts 
actors under pressure of  combining the ‘Janus-like’ responsibilities of 
delivering the goods at home and collectively.14 This implies that bureaucrats 
delegated from the national administrations to the European level are put 
under several institutional constraints:

• on the one hand they have to be experts in the fi eld, that is they have 
to know the intricacies of legislation deliberated upon at the European 
level;
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• on the other hand, especially in areas where national sensitivities 
are at stake, they have to represent the interest of  their Member 
State;

• furthermore, the institutional dynamics prevalent at the European level, 
that is the search for compromise and consensus, puts administrative 
actors under pressure to agree to solutions carried by a majority of the 
Council Working Party members, which implies that the instructions 
from the Member States are not always binding.

 
On the other hand, an issue somewhat neglected in the literature is the 

role of the RPs and the process of interaction between these attachés and 
the national experts (that is those civil servants coming from the Member 
State capitals to negotiate a specifi c legal act). As the research conducted 
by Foullieux et al. (2002) refl ects, there are striking differences between the 
offi cials from the Member States and the RPs. Accordingly RPs who have 
lived in Brussels for several years, know each other well and are not only 
more willing to compromise, but are also vital to facilitate a consensus 
within the working group. Thus the ability for a working group to reach 
agreement depends to some degree on the balance between RPs, and 
representatives from the Member States and whether the former or the 
latter assume the chair.15

How Many Working Parties are There?

Apart from the issue of who is represented in Council Working Parties 
a question pertinent to their institutional role is how many of  them 
there are, a fact that seemingly would be an easy task to establish, 
although the empirical reality is somewhat different as various fi gures 
are circulated. According to the webpage of the Council of the European 
Union some 250 committees and working parties prepare the work of 
COREPER (http://ue.int). Foullieux et al. (2002) speak of 175 (or so) 
working groups. 

The Council of the European Union (by way of its General Secretariat) 
lists 142 preparatory bodies (see Table 2.2). It is important to note, however, 
that there are a plethora (more than 100) subgroups operating on the 
European level, which are dealing with different but closely-linked expert 
sectors of a specifi c working group. According to the rules governing the 
list of  Council preparatory bodies, substantial important new technical 
proposals requiring specifi c expertise as a rule are included within the remit 
of the competent existing Working Party. 
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Table 2.2 Council working parties (as of 2004)

Topic / Domain Number Subgroups

General affairs 16 1
External relations/security and defence 
developments 37 –
Economic and fi nancial affairs 8 8
Justice and home affairs 21 7
Agriculture/fi sheries 26 79
Competitiveness (Internal market, industry and 
research) 17 17
Transport/telecommunications/energy 7 –
Employment/social policy health and consumer 
affairs 4 –
Environment 2 3
Education, youth and culture 4
Total 142 115

Source: Council of the European Union, ‘List of Council preparatory bodies’, Brussels, 
23 February 2004, 6124/04.

For practical reasons, however, it may be listed as a sub-area, rather 
than lead to the creation of new permanent or ad hoc Working Parties.16 
One thus fi nds that the number of fora ‘preparing the work of the Council’ 
is much higher than the 142 groups listed by the Council Secretariat. It 
also is noteworthy that it is stipulated that the Presidency is not even 
under obligation to list the Working parties or sub-groups on the basis 
of  practical considerations.17 This gives rise to the speculation that the 
number of Council Working Parties active within the Council hierarchy is 
in fact much higher.

(Other) Administrative Preparatory Bodies within the Council Hierarchy

Although one of the main fora set up explicitly ‘to prepare the work of the 
Council and for carrying out the tasks assigned to it by the Council’,18 is 
COREPER, this body will not be examined in detail here as it is composed 
of ambassadors (COREPER II) and deputy ambassadors (COREPER I), 
that is not of administrative players in the narrow sense. 

What is very important to note, however, is that many Councils have set 
up their own preparatory bodies as is illustrated in Figure 2.2 and have 
led some to coin the phrase ‘administrative rivalry’ within the Council’s 
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infrastructure.19 As these bodies are sector specifi c, this chapter will only 
attempt to sketch out a general overview and focus on selected fora. More 
specifi c analysis can be found in the respective chapters within this book.

One notable body in this context is the Special Committee on Agriculture 
(SCA), which dates back to a decision of the Representatives of Governments 
of  the Member States of  12 May 1960. It is composed of senior offi cals 
from the ministries of  agriculture, who are either travelling from their 
ministries in their respective Member States or work at the Permanent 
Representation. It is important to note that meetings of the SCA are also 
attended by the Commission. Its offi cial task is to ‘prepare decisions of the 
Agriculture Council’.20 In order to fulfi l this objective, meetings of the SCA 
are convened on a weekly basis except for the week when the Agriculture 
Council is actually in session. 

As Lewis (2000) reports, the negotiations within the SCA are very much 
determined by the portfolio this body deals with. As this forum discusses 
exclusively issues of  agricultural policy, members of  this committee are 
prevented from adopting an overall view of  other (connected) issues at 
stake outside this policy fi eld. Furthermore, representatives are very much 
protective of national concerns and issues, due to the saliency of the issues 
at stake.21

Another preparatory body of the Council, which is incidentally established 
by the Treaties, is the so-called Article 133 Committee. According to 
the Council, its task is to ‘assist the Commission’ in the conduct of  the 
negotiation of external trade and tariff  negotiations, and to give advice to 
the Commission on the conduct of Common Commercial Policy.22 In the 
practical political process, however, the task of this body (somewhat similar 
to comitology committees) is not only to consult with the Commission but 
also to monitor the European executive in its interpretation of the Council-
issued mandate on conducting trade negotiations at international level.23

It is interesting to note that the committee meets in three different forms: 
full members who are senior civil servants from the ministries of foreign 
affairs and trade and deputies who are to deal with more technical aspects. 
Furthermore, ‘experts’ working within the specifi c sector deal with issues 
such as textiles, services, steel, motor vehicles and questions of  mutual 
recognition.24 In the case of this committee, we can thus observe not only the 
phenomenon of transfer of expertise from national to European level, but 
also the controlling function assumed by senior offi cials from the Member 
States over the Commission. 

Four committees involved in the processes of  national policy co-
ordination at EU level (the Economic and Financial Committee, the 
Economic Policy Committee, the Employment Committee, and the Social 

Hofmann 01 intro   52Hofmann 01 intro   52 4/5/06   08:28:004/5/06   08:28:00



 The EU decision making process 53

Protection Committee) will be examined in greater detail in the specifi c 
fi nal section of this chapter.

As will be examined in much more detail elsewhere in this book, a series 
of committees composed of senior offi cials from the Member States have 
also been established in the fi eld of Justice and Home Affairs (JHA) and 
Common Foreign and Security Policy (CFSP). These include the Political 
and Security Committee and the Military Committee in the fi eld of CFSP 
and the Article 36 Committee and the Strategic Committee on Immigration, 
Frontiers and Asylum (SCIFA) within the fi eld of Justice and Home Affairs. 
Apart from the plethora of committees, offi cials of  the Council General 
Secretariat also play a vital role in the process of decision making. 

The Role of the Council General Secretariat

The Financial Report issued by the European Union for 2003 states that 
around 3000 offi cals worked within the Council, notably within the Council 
Secretariat (a fi gure that is around fi ve times as high when compared to 
the beginning of the 1970s) (see Table 2.1). According to Article 23 of the 
Council’s Rules of  Procedure, the tasks of  the offi cials working within 
the Council’s General Secretariat are as follows: it shall be ‘closely and 
continually involved in organising, coordinating and ensuring the coherence 
of the Council’s work and implementation of its annual programme’. Under 
the responsibility and guidance of the Presidency ‘it shall assist the latter 
in seeking solutions’.25

Research by Follieux et al. (2002) reveals that these provisions are interpreted 
rather widely in practice, as the case of Council Working Parties refl ects. 
Accordingly, in some policy areas at least, the most effective negotiators 
within fora such as Council Working Parties are in fact offi cials from the 
Council Secretariat. This is often due to the fact that these offi cials cannot 
only fall back on prior experience in consensus-building and negotiating 
complex technical legislation, but have the necessary legal expertise and 
knowledge of Community law. This makes them a very valuable asset to 
representatives of Presidencies, especially those who assume this role for 
the fi rst time.26

It is interesting to note that the role of  Council staff  in brokering 
agreement (be it within Council Working Parties or ‘senior’ preparatory 
bodies to the Council) is very much refl ected in the way Council staff  are 
instructed to draft documents for the Council and its preparatory bodies. 
According to the ‘Guide for producing documents for the Council and 
its preparatory bodies’,27 when it comes to the preparation of  so-called 
working documents,28 the main feature of such documents is that they are 
to constitute a concrete proposal for ‘advancing work on substance or on 

Hofmann 01 intro   53Hofmann 01 intro   53 4/5/06   08:28:004/5/06   08:28:00



54 Policy process

handling’, rather than a report on discussions in one Council preparatory 
body to a higher level. It is interesting to note that they may be issued 
on any level, but they should be typically used when work has advanced 
to a stage when ‘clear political steer’ is required.29 Despite the quest for 
neutrality and impartiality of offi cials from the Council Secretariat when 
it comes to assisting the Presidency,30 the role of Council staff  in advising 
Presidencies to adopt a particular course is highlighted by the General 
Secretariat itself. According to the ‘Guide for producing documents for 
the Council and its preparatory bodies’ briefs for the Presidency are to be 
issued by the Council General Secretariat. The explicit purpose of a brief  
is to offer ‘tactical advice to the Presidency alone and in confi dence’ on the 
handling and substance on points to be tackled. The brief  represents the 
Secretariat’s considered opinion as to how the Council can reach a decision 
on the ‘contested item as expeditiously and effi ciently as possible’.31 It thus 
becomes apparent that staff  working within the General Secretariat of the 
Council are given a mandate to (help to) fi nd a compromise within the fora 
of the Council hierarchy and to advance consensus and that they take this 
role seriously in practice.

THE ROLE OF COMMISSION CIVIL SERVANTS IN 
RESPECT OF THE EU DECISION-MAKING PROCESS 

As is well known, the Commission’s role within the decision-making process 
is comparatively small as compared to its role in the ‘fi rst phase’ of  the 
policy cycle, that is when it comes to policy formulation and preparation of 
legislation.32 Nevertheless, its role even at this stage of the policy-making 
is not to be underestimated. Apart from the fi eld of  competition, where 
the Commission boasts formal legislative powers, Commission offi cials 
can play a crucial role when it comes to inter-institutional bargaining 
and negotiations. This part of  the chapter will thus focus on the role of 
the Commission when it comes to ‘shaping’ the relationship with other 
institutions in the decision-making phase of  Community legislation. 
According to Stevens and Stevens (2001) around 384 Commission civil 
servants dealt with the issue of ‘relations with institutions’ in 1999, which 
accounted for 1.7 per cent of the offi cials working within that institution 
at that time.33

In the case of  the Commission’s relationship with the European 
Parliament, it is important to note that this has evolved and undergone 
substantial transformation, fi rst by the introduction of the co-operation 
procedure (Art. 252 TEC) and then by the co-decision procedure (Art. 251 
TEC). Since the EP must, in accordance with procedural requirements, try 
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to build an alliance with the Commission, the EP is much more dependent 
on the goodwill of  Commission offi cials than under co-decision, that is 
in that case Commission staff  has a clear upper hand. Nevertheless the 
relationship between EP and Commission offi cials can, even under this 
procedure, be seen as conciliatory as the EP very infrequently resorts to its 
power of rejecting a proposal and did so only for example when it came to 
the directive on the use of sweeteners in foodstuffs, a notable case where 
the Commission actually decided to withdraw its proposal.34 

Under co-decision, the Commission offi cials have a more restricted role 
to play, which can, inter alia, be illustrated by the position they can take 
towards second reading amendments of the EP. Whereas under co-operation 
it is crucial for the EP to win the support of the Commission in order to 
incorporate its amendments, under co-decision the Commission has the 
possibility to express its opinion on the EP’s amendments, but Council and 
EP are not in any way bound by the Commission’s point of view.35 

In respect of conciliation, the Treaty explicitly36 states that the Commission 
shall take part in the Conciliation Committee, with the task of ‘reconciling 
the positions of the EP and the Council’. It is important to note that the 
Treaty does not stipulate at which (administrative or political) level the 
Commission should be represented, but in practice, Corbett et al. (2000) 
observe that the Commission’s delegation is usually led by the relevant 
Commissioner.37 

Considering the diffi culties of  conciliation (a large number of  people 
(about 100) participating in the meeting, mandatory presence of at least 
one minister, and so on), the important role of so-called trialogue meetings 
in preparing conciliation must be noted. These sessions, which are neither 
mentioned in the Treaty nor in the EP Rules of Procedure, have been created 
in accordance with the motto ‘necessity is the mother of invention’. The 
Commission is usually represented by way of the following offi cials:

• the director or head of unit of the respective DG;
• the offi cial responsible for drafting the proposal;
• members of the General Secretariat of the Commission.38

It is interesting to note that since the introduction of co-decision, contacts 
between the EP Committee Secretariats and their respective counterparts 
in the Commission (and the Council) have been developed, a trend which 
was also facilitated by the fact that most offi cials working within the EP 
Secretariat were transferred from Luxembourg to Brussels.39 

When it comes to the relationship with the Council, it must be noted 
that although the Commission does not assume the role of chair (unlike 
comitology committees) in any of  the Council’s preparatory bodies, she 
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can still have an important impact within these fora, which can for example 
be illustrated by the role the Commission assumes in Council Working 
Groups. First it has to be stressed that Commission offi cials present in 
Council Working Groups normally know the ins, and outs, of the proposal 
as they frequently have been involved in the phase of policy formulation and 
preparation of legislation. Furthermore, given that the Commission ‘has the 
right to amend its proposal at any stage’ and that formally the Council needs 
unanimity to amend a Commission proposal without its agreement,40 one 
of the main bargaining resources Commission offi cials can count on is the 
possibility to accept or refuse changes to a text that they themselves drew 
up. Here the role the Commission plays is of course heavily infl uenced by 
the individual from the Commission’s side actually present in the meetings 
of Council Working Parties. Some experienced Principal Administrators 
can without doubt exert some infl uence, but in many instances the direct 
involvement of a Head of Unit can be seen as providing optimal input for 
the Commission, whereas Directors are characterised as being too remote 
from the details of the negotiations.41

ADMINISTRATIVE PLAYERS WITHIN THE 
EUROPEAN PARLIAMENT

The fact that the EP is now commonly seen as a co-legislator with the 
Council is a relatively new development. For more than three decades it 
did not enjoy any effective rights of participation in the legislative process. 
As mentioned briefly above, the Single European Act (SEA) of  1987 
represented a major step forward for the EP. It marked the beginning of 
a new triangular relationship between the Council, the Commission and 
the EP by introducing the co-operation procedure, which improved inter-
institutional dialogue signifi cantly, giving the EP the fi rst opportunity to 
‘fl ex its legislative muscles’ and to make use of  its (conditional) agenda-
setting powers. 

Building on the positive experiences of the co-operation procedure, the 
EP’s legislative competences were extended by the Treaty on European 
Union (TEU). Through the introduction of  the co-decision procedure 
Members of the European Parliament were, for the fi rst time, granted the 
power of veto in several policy areas.42 The Treaty of Amsterdam (1999) 
strengthened the EP’s role considerably, especially its involvement in the 
legislative process. The co-decision procedure has been extended from 15 
to 38 Treaty areas or types of Community action and now applies to new 
areas within the fi elds of transport, environment, energy, development co-
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operation and certain aspects of social affairs. A signifi cant new element in 
the Amsterdam Treaty is the streamlining of the co-decision procedure.43

The Administrative Players Working within the EP Committee Secretariat 

It goes almost without saying that as the powers of  the EP have been 
extended the need for expertise and administrative support has grown. 
This is also refl ected in the fi gures of the number of administrative staff  
working within the EP, which has risen from 532 in the 1970s to 4960 in 
2003 (see Table 2.1). The Secretary General of the EP is divided into seven 
Directorates General (DGs), one of which (DGII) deals with Committees 
and Delegations (EP Committee Secretariat).44

Since EP Committees play a critical role when it comes to preparing and 
implementing legislative procedures such as co-decision, great importance 
is attached to the offi cials of the EP Committee Secretariat when it comes 
to supporting the MEPs. Offi cials play a crucial role in co-decision such as 
rapporteur in the performance of MEPs tasks. By assisting the individual 
MEPs and the committees, the offi cials can contribute positively to the 
functional capacity of  the EP. The committee staff  not only provides 
scientifi c and technical information, but also gives advice on ‘political’ issues. 
The extent to which the political actors themselves rely on the Secretariat’s 
input is at their discretion. 

In 30 interviews conducted with MEPs and staff  of  the EP General 
Secretariat, all interviewees stressed the importance of  the Committee 
Secretariat when it comes to drafting a report or an opinion, but stressed 
the responsibility of  the individual MEP: ‘As draftsman of  an opinion, 
for example, of  course it’s me who is responsible for the raw version of 
the draft and the political impetus but it is the Committee Secretariat who 
is responsible for the legal formulations etc. I do let them know, however, 
where the journey should go.’45 

Another MEP supported this view, by pointing out that: ‘The MEPs try 
to map out their political ideas and mandate the Committee Secretariat to 
draft a report in accordance with their political guidelines. The General 
Secretariat shall assist but the responsibility is to be taken by the MEP 
himself.’46 

Besides the fact that members of the Committee Secretariat play a vital 
role in assisting MEPs in their work, it should be emphasised that, as an 
‘offspring’ of co-decision, a Conciliation Secretariat has been established, 
where the offi cials not only assist in the preparation of  conciliation but 
also in the fi nding of  a compromise, for example by attending trialogue 
meetings.47 
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Role of Staff within the EP Political Groups

The seven political groups48 in the EP have their own staff; whose 
total number is linked to the group’s size and based on the number of 
languages used in the group. Within the larger groups between two and 
three administrators observe and follow the work done by each committee, 
whereas one offi cial might be responsible for following the work of three 
or four committees in smaller groups. 49

The staff  performs a variety of  functions within the groups. Two are 
particularly important: 

• to monitor and to prepare committee proceedings and;
• to support the rapporteur or the shadow rapporteur when managing 

their political tasks.

The concrete steps this might involve vary from committee to committee. 
In the Committee on Agriculture and Rural Development the respective 
administrator is for example responsible for actually drawing up voting lists, 
whereas in the Environment Committee he/she would only bring the voting 
lists into a ‘readable’ form. When trying to co-ordinate their positions or 
exchanging views the rapporteur might in some cases not negotiate directly 
with the shadow rapporteur but instead with the responsible administrator. 
It is the administrators who inter alia try to identify issues of  confl ict 
between the political groups or national delegations and try to come up with 
positions that will fi nd a majority in committee and/or in plenary session. 
To this end, they also interact closely with the group co-ordinators.50

It becomes evident that although the EP is obviously not an administrative 
body, but a political institution, even here administrators play a crucial role 
in assisting MEPs in their tasks.

POLICY COORDINATION AT EU LEVEL – A NEW 
PATTERN OF ADMINISTRATIVE GOVERNANCE

This section examines the interactions of administrators within the processes 
of national policy co-ordination at EU level. As the mode of governance 
involved is relatively new, we will provide a brief  overview of the process 
of policy formulation and decision-making at stake. 

Governance via policy co-ordination refers to the process through which 
member states agree to meet common European concerns and objectives 
whilst fully preserving their competence to legislate in the respective 
policy areas.51 The method was established in order to address the need 

Hofmann 01 intro   58Hofmann 01 intro   58 4/5/06   08:28:014/5/06   08:28:01



 The EU decision making process 59

for common action in areas where the European Community did not have 
directly attributed competence. It can be viewed as an ‘intergovernmental 
co-operation procedure’ in that it leaves the decision-making capacities on 
national policy to the Member States, but it also incorporates supranational 
elements, such as attributing an important role for the Commission as 
initiator, and in the case of employment, foresees qualifi ed majority voting on 
guidelines and recommendations in the Council.52 Most importantly, it sets 
common European objectives to be met by an entirely different integration 
logic as compared to the Community method, for example. While Member 
State authority is retained, the co-ordination method has engendered a close 
European co-operation in sensitive areas of complementary measures at 
European and national level.53

Co-ordination of  national policies at EU level has always been part 
of  the stock of  European integration instruments. However, policy co-
ordination before the Treaty of  Maastricht was only used sporadically, 
remained limited in scope and was weak in compliance.54 It only became a 
prominent instrument and came to be regarded by scholars and observers 
as a fully-fl edged new mode of European governance after the inclusion 
into Title VII of the Maastricht Treaty of procedures for co-ordination of 
fi scal and economic policies, and into Title VIII of the Amsterdam Treaty 
of a procedure for co-ordinating employment policy. 

The fi rst co-ordination mechanism introduced by the Maastricht Treaty 
concerns the co-ordination of fi scal policies (Art. 104 TEC). It was added 
to by the fi fth protocol to the Maastricht Treaty and the provisions of 
the Stability and Growth Pact.55 This is the most ‘severe’ co-ordination 
procedure as it may ultimately impose fi nancial sanctions against non-
complying Member States.

The procedure for co-ordination of economic policies at the EU-level is 
accomplished via the Broad Economic Policy Guidelines (Art. 99 TEC). The 
potential sanctions under this mechanism do not involve fi nancial sanctions 
but may entail naming and shaming in the form of recommendations to 
individual member states. 

Moreover, the same ideology of  a drafting of  guidelines stage and a 
monitoring stage (multilateral surveillance) is applied in the area of 
employment policy co-ordination, referred to as the European Employment 
Strategy (or the Luxembourg process). The procedure was enshrined in 
the Amsterdam Treaty (Art. 128 TEC), and is essentially the same as the 
economic policy co-ordination. 

Further extensions of  the mode of  policy co-ordination at EU level 
were the Cardiff  (1998 – structural reforms) and the Cologne (1999 – 
macroeconomic dialogue) processes. 
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The pattern of proliferation of policy coordination was then ‘crowned’ 
by the Lisbon European Council (2000), which coined the name Open 
Method of Co-ordination (OMC), and launched it in various policy areas 
(social inclusion, enterprise, educational and vocational training, research 
and innovation, information society). 

The extended application of  policy co-ordination in various areas 
throughout the 1990s and at the beginning of the new millennium pointed 
towards policy co-ordination becoming a separate mode of EU political 
steering, or to quote Jacobsson (2004) a ‘system of governance with the 
potential to transform the practices of  member states’.56 The defi ning 
features of all modes of policy coordination are (Box 2.1 and Figure 2.3):

• joint defi nition by the member states at EU-level of political objectives, 
guidelines, and indicators;

• national implementation via national action plans or strategies; 
• peer review of  national plans (assessment of  performance against 

objectives and targets) through mutual criticism and exchange of good 
practices, backed up by recommendations in some cases; and

• periodic revision of the objectives and targets in light of experience 
gained in their implementation.

Committees Responsible for Co-ordination of National Policies

In the system of interactions developed around the procedures of policy co-
ordination there are four important preparatory committees: the Economic 

European Council

Commission

EFC EPC SPC EMCO

Council Endorses the annual policy guidelines

Advise

Proposes policy guidelines

Sets strategic objectives and calls
on the Commission to propose

Community actions

Figure 2.3  Basic scheme of institutional interactions in the process of 
policy co-ordination
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BOX 2.1  MAIN FEATURES OF THE POLICY CO-
ORDINATION PROCESS IN STAGES OF 
THE POLICY CYCLE

Centralised Initiation and Formulation (Guidelines and Targets)
The initial EU-level standard setting provides direction of the 
national policy-making efforts. The common objectives are set at 
European level in collaboration with representatives of the Member 
States. Despite the substantial input coming from the European 
Commission (and the involvement of the European Parliament in 
some of the processes), the process of approval of the EU guidelines 
is predominantly intergovernmental.

Decentralised Implementation
The implementation is realised through national implementation 
plans prepared by each Member State. These are supposed to 
accommodate the broad European guidelines and to provide 
translation of the EU targets into the national specifi cities. Each 
member state’s implementation plan has to outline the national-
level strategies to meet the European-wide policy objectives. Thus 
the plans also serve the purpose of demonstrating the different 
approaches and alternative ways employed by each Member State 
in achieving the common aims. Hence, they are sources for best 
practice evaluation and identifi cation of effective actions within the 
diverse national contexts. 

Centralised evaluation and policy review 
Parallel to the efforts taking place in the Member State’s local 
environments, the Commission organises best practice exercises 
and compiles benchmarking reports in order to enhance mutual 
learning. The primary function of identifying best practice is to offer 
lessons from success realised by different policymakers. A second 
function is to exercise peer pressure on states or communities that 
are not conforming to, or not yet achieving the standards set by 
the Community. 

The objective of this stage is to establish a framework of common 
dialogue where the benefi ts of on-the-ground experiments, the good 
practice identifi cation, and the benchmarking results are analysed 
and reviewed by the Member States. The idea is that civil servants 
can pool, study, and comparatively evaluate the experiences of 
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and Financial Committee (EFC), the Economic Policy Committee (EPC), 
the Employment Committee (EMCO), and the Social Protection Committee 
(SPC). 

These committees are unique in the sense that they operate formally under 
both the Commission and the Council, in contrast to the implementation 
committees which are under the Commission (the comitology) and the 
preparatory committees that are either under the Commission or the 
Council.57 Arguably, this illustrates that the EES builds on a partly new 
division of power between the Community and the Member States, and on a 
need for co-operative relations and complementary measures at Community 
and national level.58 The committees studied here do not fi t the traditional 
pattern of  the EU policy process also in the sense that since we are not 
referring to a legislative process in the ‘conventional’ sense, typically there 
are no Council working groups involved. COREPER is also only formally 
involved in the process by passing the text approved by the Committees to 
the Council’s agenda. This means that the EMCO, the EPC, the EFC and 
the SPC are the main preparatory bodies before the Council level, which 
gives the committees an important role in the policy process.59

The co-ordination between the four committees is often indispensable due 
to overlap between the issues, and is assured through interaction between 
civil servants from the committee secretariats. Formally, the co-ordination 
between the EPC and the EMCO takes place between the two steering groups 
who meet to discuss common issues and proposals for joint opinions.60 A 
more informal and close co-operation has also been established through 
the interaction between the two secretaries. Before committee meetings, 
they provide their agenda to the other secretariat and circulate drafts and 
other documents which they consider being of possible interest to the other 
committee. The secretaries can also participate in each other’s meetings.61

national and local experiments, and in the light of the lessons learned, 
improve knowledge and effi ciency (C. Overdevest, ‘The Open Method 
Coordination, New Governance, and Learning: Towards a Research 
Agenda’, New Governance Project Working Paper (University of 
Wisconsin-Madison, 2002).

Moreover, this is a ‘soft’ method of compelling the non-complying 
Member States to revise their actions. In this way a ‘soft’ mechanism 
of accountability of the Member States to the Community as a 
whole emerges. Depending on the peer review conclusions, the 
targets may be updated, new guidelines endorsed, and then the 
cycle re-launched.
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The Economical and Financial Committee (EFC), which replaced the 
earlier Monetary Committee (MC), is almost a mythical constellation, as 
it not only operates based on a very high degree of secrecy but also avoids 
formal votes and is in search of  consensus.62 Hanny and Wessels (1998) 
refer to the committee as ‘an animal of  a particular nature in the jungle 
of  committees’, as a ‘decision-makers in the dark’, and as an ‘old boys 
club’.63 The reason for the secrecy of the EFC stems from its predecessor, 
the Monetary Committee, which handled issues concerning the EMU. It 
was considered necessary to avoid speculation or the creation of fi nancial 
instability.64

The Monetary Committee (MC), was set up by the Treaty of  Rome 
(Treaty of Rome 1958, Art. 105), and its powers were later increased by the 
Maastricht Treaty, where its role concerning preparations for the Monetary 
Union was expanded. The EFC of today is provided for in the Treaty since 
it is stated that at the start of the third phase of the EMU the Monetary 
Committee would be replaced by an Economic and Financial Committee 
(Art. 114 TEC). The tasks set out are to deliver opinions at the demand 
of the Council, the Commission or on its own initiative. Furthermore, the 
EFC is to follow the fi nancial situation in the member states, and to prepare 
the monthly ECOFIN Council meetings. It is in its latter task that the EFC 
is involved in the processes of fi scal and economic policy co-ordination at 
EU level.

The Committee, whose Secretariat is provided by the Commission, is 
made up of two offi cials from each Member State: usually one senior offi cial 
coming from the fi nance ministry and one from the Central Bank. All 
members are high ranking senior civil servants from the treasuries or fi nance 
ministries, and, although not formally political actors, very closely linked to 
the political power in their ministries, which also serves to give the committee 
a perceived higher status.65 The Commission and the European Central 
Bank (ECB) are also represented by two offi cials (Art. 114(2) TEC).

Since the committee handles fi nancial issues it is under the ECOFIN 
Council and also under DG ECFIN. It is this ‘middleman’ role in respect 
of the Council and Commission that is peculiar to all policy co-ordination 
committees.66 

The Economic Policy Committee (EPC) provides support for the Council 
in the formulation of the Broad Economic Policy Guidelines, and contributes 
to the multilateral surveillance procedure (economic policy co-ordination); 
the macroeconomic dialogue (Cologne process), and the preparation of 
the Employment Guidelines, the Recommendations for Member States’ 
employment policies and the Joint Employment Report (Employment 
policy co-ordination). It is also involved, together with the Social Protection 
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Committee in the pensions reform policy co-ordination process. The EPC is 
provided for in Article 272 of the Treaty of the European Union, but is set 
up by a separate Council decision of 1974 (74/122/EEC). The latest revised 
statute was adopted by the Council on 18 June 2003 (2003/475/EC).67 The 
Committee is composed of  two appointed members from each member 
state, from the Commission, and from the European Central Bank. The 
members of  the Committee are selected from senior offi cials possessing 
competence in the fi eld of economic and structural policy formulation.68

The EPC’s primary task is to contribute to the preparation of the work 
of the Council (ECOFIN) in co-ordinating the economic policies, and to 
provide advice to the Commission and the Council. Its role is instrumental 
in the context of the Cardiff  process, as it is charged with the production 
of  the annual report on Structural Reform.69 The Committee operates 
under the ECOFIN Council and under DG ECFIN. Moreover, the EPC 
sometimes acts as a preparatory group for the Economic and Financial 
Committee. This means that some issues which are treated in the EPC then 
pass through the EFC before going to the Council.70 The EPC and the 
EFC share a secretariat, whose staff  is provided by the Commission. The 
support team works closely with the personnel at DG ECFIN in preparing 
documents and relies on their substantive knowledge. The EPC meets every 
month or rather 13 times a year, and has served as a model in establishing 
the Employment Committee.71

The Employment Committee (EMCO) is a Treaty-based committee, 
which was formally created by Council Decision.72 It is an advisory 
body assigned to promote co-ordination between Member States on 
employment and labour market policies. Its tasks include monitoring the 
employment situation and employment policies in the Member States and 
the Community; formulating opinions at the request of either the Council or 
the Commission or on its own initiative; and contributing to the preparation 
of the Council proceedings (Art. 130 TEC). EMCO is to contribute to the 
employment policy co-ordination but also to the other related processes: 
the broad economic policy guidelines, and the macroeconomic dialogue 
(the Cologne process). 

EMCO is located under the Council for Employment, Social Policy, 
Health and Consumer Affairs Council (EPSCO), and also under the 
DG Employment and Social Affairs. It consists of two ordinary and two 
alternate members from each Member State and of two members from the 
Commission. It is headed by a chairman elected for two years, who also 
has a steering group helping in running the work.73 The Secretariat of the 
EMCO consists of a ‘support team’ physically located at the Commission. 
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The support team prepares all documents that are to be discussed in the 
committee and also drafts the committee opinions.74

EMCO has two sub-groups, the Indicators group and the ad hoc group. 
The Indicators group consists mainly of technical experts from ministerial 
level, but on occasions also from statistical agencies or other organisations 
depending on the issues on the agenda.75

The full committee meets around eight times a year.76 Besides the 
ordinary meetings in Brussels, the EMCO normally meets once during each 
presidency in the country currently holding the Presidency. The meetings 
are informal and give the Presidency a chance to present the main issues 
they want the Commission to take forward.77

In the EMCO, the level of civil servants participating is fairly high (and 
should be so according to the founding Council decision). The Indicators 
group handles technical issues, such as development of indicators and ways 
of  comparing statistics, but it is important to remember that these are 
fi gures of high political signifi cance since they lay the foundation for the 
employment guidelines and for comparisons between, and benchmarking 
of, Member States’ performance.78

The Social Protection Committee (SPC) is responsible for the co-
ordination of Member States’ pensions and social inclusion policies. Similar 
to EMCO, it also adheres to the Council-formation Employment, Social 
Policy, Health and Consumer Affairs Council (EPSCO) and DG EMPL. 
It was established by Council Decision 2000/436/EC and was given Treaty 
basis with the entry into force of the Nice treaty in February 2003.79 As a 
result its voice is not so strong in the dialogue with the other actors in the 
policy co-ordination cycle and its mandate is much less clear.80 

As in the composition of EMCO, the members of SPC consist of two 
regular members and two alternates. Most members belong to ministries 
for social affairs or labour market ministries. The secretariat is like the 
EMCO support team located at the DG for Employment and Social Affairs. 
The secretariat also relies considerably on the Commission’s resources and 
works together with the Commission team in providing documents for SPC 
meetings.81 There is also one sub-group, the Indicators group, which has 
been working on indicators for the social inclusion and pensions OMC.

As can be seen, the set-up of the co-ordination committees follows a trend 
of institutional mimicry, where the EFC serves as a model for EPC, which 
is used for EMCO and most recently for SPC: all co-ordination committees 
have the same composition pattern of two members per country (the EMCO 
and SPC also have two alternate members). This suggests that the processes 
of  national co-ordination at EU level have established a particular, new 
model of administrative governance. 
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CONCLUDING REMARKS

This chapter refl ects the fact that administrators play a crucial role within 
the EU decision-making process even though the actual fi gures of  staff  
working within the Community institutions are comparatively low. This can 
be explained not only by the fact that the offi cial fi gures circulated do not 
always not refl ect the actual political reality, but that a system has developed 
by way of which civil servants working within the administrations of the 
Member States work ‘part-time’ at the European level.82

This phenomenon is, for example, refl ected in the preparatory bodies of 
the Council, where it is interesting to note that fora such as Council Working 
Parties interpret their rather narrow ‘mandate’ widely in practice and are 
critical to reaching decisions within the Council. This implies that Working 
Parties do not merely ‘carry out certain preparatory work’ for the Council 
but are crucial when it comes to the brokering of compromises.83

What also has to be stressed is that representatives of Member States are 
not only under pressure to strike a balance between national interests and 
Community interests, but that a key infl uence on the working atmosphere 
in Council Working Parties is the balance between Brussels based attachés 
and civil servants from the Member States. Since the attachés have for 
the most part been based in Brussels for several years and are not only 
acquainted with the working routine of  the Council, but have built up 
networks of  contacts (not only with each other but with offi cials from 
other institutions), their presence is seen as crucial to achieve consensus 
within working groups’ meetings. This leads us to the conclusion that 
administrators’ familiarity with their institutional setting is a crucial variable 
when it comes to reaching decisions. 

This tendency is also refl ected in the way the offi cials working within 
the General Secretariat of the Council, although described as discreet in 
actual working group meetings, can be vital when it comes to brokering a 
consensus.84 Furthermore, it is interesting to note that offi cials from the 
Council Secretariat are explicitly instructed (by way of  internal Council 
Working documents) not only to provide administrative support but 
also to provide ‘political guidance’ and to offer ‘tactical advice’ to the 
Presidency.85 

As far as (other) preparatory bodies of the Council are concerned, we can 
observe a trend whereby Councils have established their own preparatory 
committees such as the SCA or the Article 133 Committee, a move which 
could be interpreted either as leading to an erosion of COREPER’s role 
or pointing towards increased burden sharing. As Lewis points out the 
diagnosis varies from policy to policy.86

The crucial role of  administrators when it comes to brokering both 
intergovernmental deals (for example in Council Working Parties) and inter-
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institutional compromises (for example in co-decision) can also be illustrated 
by the role Commission offi cials assume in the decision-making process. 

This increasing importance of administrators when it comes to reaching 
decisions can also be seen when examining the EP. Although the EP is 
by defi nition a ‘political’ institution, offi cials from the EP Conciliation 
Secretariat for example can also assume a key role when it comes to striking 
deals under co-decision. Furthermore, it is apparent that members of the EP 
Committee Secretariat can assume an important function when it comes to 
providing input for co-decision for example. This is usually provided under 
the clear political guidance of MEPs, that is it is at their discretion to what 
extent the views of the administrators are taken into account. 

Turning to the interaction of  administrators within the processes 
of  national policy co-ordination, it can be observed that the specific 
characteristics of the policy co-ordination mode have made an impact on 
the administrative arrangements and interaction. This can be explained 
by Member States’ role as principal actors in the process. Hence we see far 
less input from supranational institutions. Particularly interesting is the 
phenomenon of preparatory committees preparing the Council sessions. 

Moreover it must be noted that OMC strengthens the already established 
trend of erosion of COREPER’s central role in preparation of different 
Council sessions.87 As a consequence of various Council formations’ packed 
agendas, the co-ordination committees have developed into preparatory 
committees, that is they have gone way beyond the task of  dealing with 
the mere co-ordination of policies.88 As was shown above ECOFIN and 
Employment, Social Policy, Health and Consumer Affairs Council (EPSCO) 
are mainly prepared by EFC and EPC, and by the EMCO and SPC, 
respectively. These four committees ‘surpass’ COREPER, and have acquired 
a relatively stable preparatory role, which suggests that with the growing 
complexity of EU governance functional divisions of labour are more and 
more clearly demarcated and refl ected in administrative structures.89

By way of an overall conclusion, it is evident that, within the phase of 
decision-making, administrative players are vital when it comes to providing 
expertise. A tendency to interpret their various ‘mandates’ very widely in 
practice, for instance by providing political advice can also be observed. 
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3. Policy implementation

 Herwig C.H. Hofmann and Alexander H. Türk

EXPLAINING IMPLEMENTATION – THE INTERNAL 
AND THE EXTERNAL POINT OF VIEW

The previous chapters have shown that administrative activity through 
networks of  EU and national administration takes place within the 
area of  agenda setting and policy formulation. This chapter focuses on 
structural and institutional features of administrative activity implementing 
EU legislation.1 

EU administrative governance in the policy phase of  implementation 
forms an essential part of the exercise of public power in the EU. A wide 
variety of activities pursued by the institutions qualify as implementation 
– they range from single case decisions and preparatory acts thereof on 
one end of  the spectrum to the amendment of  basic acts at the other 
end. Implementing measures can be divided into various categories:2 rule 
interpretation,3 rule application,4 rule-setting/rule-evaluation,5 approval 
of  funds6, the extension/new specifi cation of  funding programmes7 and 
information management8. It is therefore not surprising that policy 
implementation covers a wide range of activities and deals with important 
policy issues that go beyond the merely technical regulation of the internal 
market.

Policy implementation at EU level plays a prominent role in EU 
administrative governance despite the fact that since its very beginnings 
the E(E)C and later also the EU have been based on what has come to 
be referred to as ‘executive federalism’9. Generally, Member States apply 
and enforce policies and law adopted at European level. Only in certain 
limited fi elds is the enforcement of  European law directly entrusted to 
European institutions or agencies. Direct administration on the European 
level is hence the exception to the rule under which the Member States take 
all appropriate measures to ensure the fulfi lment of  obligations arising 
out of  treaty provisions directly or of  secondary legislation (Article 10 
EC). The exceptional case of implementing activity on the European level 
results from a delegation of  administrative powers to EC institutions, 
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either in primary or secondary law or from ‘implied powers’.10 This picture 
painted by executive federalism, however, shows only what may be called 
the ‘external’ view. It is a valid description of the sources of administrative 
activity. Final decisions will be issued either by institutions at European 
level or at national level.

An ‘internal’ view on the other hand would show a very different picture. 
The considerable transfer of competences to the European level from the 
Member States has not only led to a growth in EC policy-making, but 
has also increased the demand for implementation at European level. 
Such demand has been driven in the EC by the practical limitations of the 
EC legislative process and the need for co-ordination of implementation 
activities by uniform rules.11 The internal point of  view, which we will 
largely take here, allows us to analyse the multiple forms of cooperative 
administration in the EU, which have developed a much more integrated 
European administrative system than the external point of  view would 
make us believe. In all policy areas, co-operative structures containing 
forms of  vertical co-operation (between EU institutions and Member 
States institutions) as well as of  horizontal co-operation (between 
different Member States co-ordinating activities for the implementation 
of  EU policies in Europe) have developed. Paraphrasing Article 1 EU, 
this development is creating not only an ever closer union amongst the 
peoples of  Europe, but also an ever closer union amongst the different 
administrative actors. 

One of  the objectives of  administrative science and administrative 
law, is the analysis and study of the multiple structures of administrative 
governance in order to systematise and compare their common solutions 
and problems. This contributes to the understanding and generation of 
knowledge of the reality and ways to further development. Our task in this 
chapter is to illustrate structures of EU administrative governance in the 
policy phase of implementation, that is different modes of administrative 
co-operation in the EU. Although there is a constitutional framework for 
administrative activity in the form of rules of delegation, the structures of 
EU administrative governance in the phase of implementation have mostly 
been developed over time by generations of secondary legislation. We will 
therefore look at conditions both under the existing treaty framework as 
well as under the treaty establishing a constitution for Europe. Evolutionary 
structures often based on secondary law common to many policy areas 
which we will address are comitology procedures, Lamfalussy procedures, 
agencies and administrative networks. Details in these developments differ 
from policy area to policy area. But they all contain common problems 
which require an abstract analysis with the help of tools from administrative 
science and law. 
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STRUCTURES FOR IMPLEMENTATION: 
CONSTITUTIONAL FRAMEWORK AND 
INSTITUTIONAL SETTINGS

As mentioned in the introduction to this chapter, the basis of implementation 
in EU law is generally referred to as the system of ‘executive federalism’ 
under which the Member States are generally entrusted with implementing 
EC acts. The EC Treaty initially provided in Article 211 (ex Article 155) 
fourth indent EC only a scant reference to the possibility of the conferral 
of  implementing powers on the Commission. The Single European Act 
led to an amendment of Article 202 third indent EC, which constitutes the 
currently applicable legal basis for implementation under the EC Treaty. This 
provision states that implementing powers can only be exercised where they 
are conferred in a basic act. In case of such a conferral, the Council shall 
confer implementing powers on the Commission, but allows the Council 
in specifi c cases to delegate implementing powers to itself. The provision 
also makes it clear that the Council can impose certain requirements on 
the Commission for the exercise of such implementing powers, laid down 
in advance by a Council decision. 

The exercise of implementing powers on the European level therefore 
requires an act of  secondary legislation adopted in accordance with the 
EC Treaty – the basic act.12 This constitutional requirement resulting from 
the principle of  limited attributed powers means that the Commission 
does not have autonomous decision-making powers in the im ple men tation 
sphere. The basic act provides the necessary legal basis for implementing 
measures thereby creating a hierarchy between basic acts and implementing 
measures.13 Common problems addressed by these rules relate to the 
balancing act the basic act must perform when deciding on the conferral 
of  implementing powers. On the one hand, too generous a delegation 
would undermine the principle of limited attribution of powers and the 
institutional balance. Such a position would lead to transferring diffi cult 
political issues ‘downstream’ and would leave the solution of intra- and 
inter-institutional confl icts to procedures which are inadequate for this 
task. On the other hand, the basic delegating act also has to consider 
the effi ciency of law-making, which can be obstructed if  too much detail 
is contained in a basic act.14 The complex procedures provided for the 
adoption of such acts are often not fl exible enough to cope with rapidly 
changing or unforeseen circumstances.15 Here the implementing procedures 
provide a more adequate means of legal intervention. 

Within this constitutional framework, a wealth of  structures to take 
implementation decisions and forms of implementation measures have been 
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developed in different policy areas. Amongst these are forms of governance 
by committees (through ‘Comitology’-type and the newer ‘Lamfalussy’-
type procedures), governance by agencies, governance by administrative 
networks as well as implementation by private parties acting as recipients 
of delegation. These forms of implementation structures are not mutually 
exclusive. Most policies use several of these structures in combination. In 
an attempt to create a clearer presentation in the following overview, we 
will address them in single sub-sections.

Comitology

The current constitutional framework in the EU and EC treaties only 
partially refl ects the evolutionary development of EU policy implementation, 
which has been driven by practical necessity and political arrangements 
rather than designed around any preconceived constitutional model. 
Already by the 1960s, when the first comitology procedures were set 
up, a gap emerged between the existing constitutional settings and the 
reality which had developed in implementing structures in many policy 
areas, particularly in the area of agriculture. The original Article 211 EC 
appeared inadequate to serve as a legal basis for the more complex legal 
and practical arrangements for the implementation of  EC legislation at 
EC level.16 Scientifi c and technical uncertainty in many areas, and the need 
to deal quickly with unexpected circumstances, made it necessary for the 
Council to confer implementing powers on the Commission on a large scale. 
At the same time the Member States wanted to retain some infl uence over 
the exercise of implementing powers by the Commission. Legislative acts 
delegating implementing powers to the Commission therefore provided that 
the Commission had to consult committees comprised of representatives 
of the Member States before adopting the necessary implementing rules.17 
This system was soon referred to as ‘Comitology’.18 

With the advent of  the Internal Market and an increased role for EC 
implementation, the Member States attempted to reduce the gap between 
constitutional provisions and practical reality by adding through the Single 
European Act of 1986 a new third indent to Article 202 EC. This constitutes 
the currently applicable legal basis for implementation under the EC Treaty. 
It states that implementing powers can only be exercised where they are 
conferred in a basic act, in which the Council shall confer implementing 
powers on the Commission, but allows the Council in specifi c cases to retain 
(that is to delegate to itself) implementing powers. Article 202 third indent 
EC also makes it clear that the Council can impose certain requirements on 
the Commission for the exercise of such implementing powers in the form 
of rules and principles laid down in advance by a Council decision.19 This 

Hofmann 01 intro   77Hofmann 01 intro   77 4/5/06   08:28:044/5/06   08:28:04



78 Policy process

means that the Council can impose on the Commission the obligation to 
consult comitology committees.  Despite its potential for a comprehensive 
regulation of the implementation process, Article 202 third indent EC has 
only been used by the Council to lay down rules, which would generally 
confi rm implementation structures that had organically developed over time. 
In its fi rst Comitology Decision 198720 the Council merely gave legal status 
to the existing position of the Member States. Only cautious amendments 
were undertaken in the second Comitology Decision 199921 in an attempt 
inter alia to pacify, albeit in a limited way, the EP.22 

The legal status of the current Comitology Decision 1999 is unique: it 
occupies a hierarchical position below the EC Treaty, but above ordinary 
legislation, that is acts based on treaty provisions.23 The Comitology Decision 
can therefore be considered to be part of the constitutional framework for 
the EC implementation process. The Decision is binding on legislative acts 
that confer implementing powers.24 Also, it provides for the participation 
of the Member States in the adoption of delegated measures by establishing 
three different procedures, which offer a varying degree of Member State 
participation. In addition, the Decision lays down criteria for the choice 
of  procedure in the legislative act. Further, it also codifi es the increased 
involvement of the EP in the implementation process by granting it certain 
information rights and a limited right of  participation in the adoption 
of  implementing measures. Finally, it enhances the transparency of  EC 
implementation by providing the public with access to information. 

Nevertheless, despite the detailed rules on Member State participation, 
the greater role of the EP and the quest for more transparency, the Second 
Comitology Decision is still considered to be incomplete. There are two 
fundamental reasons for this.

First, the 1999 Comitology Decision does not address participation rights 
of organised interests or individuals. The request for greater involvement 
of the ‘civil society’ is a topic which is highly relevant for legitimisation of 
implementation activity. After all, implementing acts often affect individual 
interests more directly than legislative activity.25 Despite concerns about 
the impact on the effi ciency of the process, it is necessary to consider how 
such participation can be regulated, especially in light of  more powerful 
economic interests being already able to exert some infl uence. 

Second, the recent case-law of the Community Courts has highlighted 
the importance of scientifi c expertise in the implementation process.26 This 
importance is not yet refl ected in the text of the Comitology decision. In 
reality, questions arise as to the interface between scientifi c expertise and 
implementing decisions, in particular in relation to the selection of scientifi c 
experts, the timing and extent of  their involvement in decision-making 
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procedures and who formulates the relevant questions to be addressed by 
scientifi c experts.27 

The Second Comitology Decision provides three different implementing 
procedures28 that can be imposed in the basic act. All three procedures have 
in common that the Commission must consult a committee comprised of 
representatives of the Member States before adopting any implementing 
measure. The powers of  the committee vary in accordance with the 
different procedures. The Advisory Procedure29 requires the Commission 
to take utmost account of  any opinion delivered by the committee.30 
The Management Procedure31 provides that the Commission adopts the 
measures on which it has consulted the committee. Only in case of a negative 
opinion32 must it refer the measures to the Council, which by qualifi ed 
majority can take a different decision,33 but only within a certain period of 
time.34 Under the Regulatory Procedure35 the Commission adopts its draft 
measures if  the committee approves them with a qualifi ed majority. If  such 
approval is not forthcoming the Commission must present a proposal to 
the Council, which can, within a specifi ed time period, adopt the proposal 
by qualifi ed majority or amend it unanimously.36 The Council may also 
oppose the draft with qualifi ed majority, in which case the Commission can 
submit an amended proposal to the Council, re-submit the same proposal 
or present a proposal in accordance with the procedure provided for in the 
EC Treaty. If  the Council fails to adopt any of the above options within 
the specifi ed time-limit, the Commission will adopt the measures proposed 
to the Council.37

Article 2 of the 1999 Comitology Decision provides statutory guidance on 
the choice of procedure to be imposed in the basic act.38 The Management 
Procedure should be used for the application of the common agricultural 
and common fi sheries policies and the implementation of programmes with 
substantial budgetary implications.39 The Regulatory Procedure should 
be employed for measures of  general scope designed to apply essential 
provisions of  basic instruments40 and also where the basic act provides 
that certain of its non-essential provisions should be adapted or updated 
by way of implementing procedures. Subject to the application of the other 
two procedures, the Advisory Procedure shall apply where it is considered 
as most appropriate. The ECJ has held that these criteria for the choice 
of procedure are not legally binding,41 but have legal effect insofar as the 
legislative authority must provide reason should it decide to deviate from 
these criteria.42

An understanding of  the constitutional framework in which the 
comitology process operates would remain incomplete if  only  the statutory 
provisions outlined above are examined, and no account is taken of  the 
role played by the ECJ in shaping this system.43 The ECJ has attempted to 
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balance the tension between, on the one hand, too generous a delegation 
which would undermine the principle of  limited attribution of  powers 
and the institutional balance and, on the other hand, the consideration of 
the effi ciency of law-making, which can be reduced if  too much detail is 
contained in the basic act.44 The ECJ in this respect requires that the ‘basic 
elements of the matter to be dealt with’45 have to be contained in the basic 
act.46 The question then arises as to how to interpret the concept of ‘basic’ 
aspects. The ECJ has interpreted the term ‘implementation’ in Article 202 
third indent EC as covering general and individual acts47 ‘however important 
they may be’.48 The notion of ‘basic’ elements therefore is not taken from 
any abstract general concept of gravity of topics, but instead results from 
the interpretation of the treaty provisions describing each individual policy 
area. This allows for a wide delegation of  powers to the implementing 
authority, where the treaty does not explicitly provide for detailed secondary 
legislation. This is in particular true for the Common Agricultural Policy, 
where the Court found that the Council could ‘confer on the Commission 
wide powers of  discretion and action’49 through a ‘provision drafted in 
general terms’.50 In practice, the legislative authority has made use of 
the possibility of wide conferrals, delegating even matters of determining 
aspects central to the exercise of fundamental rights.51 It should, however, 
be noted that in subject areas other than agricultural policy, the ECJ has 
defi ned the requirements for the precision of  the delegating norm more 
narrowly.52 In all cases, the implementing act must comply with provisions 
enacted in the delegating act; it may not be ultra vires.53 

The possibility of  the conferral of  wide implementing powers to the 
Commission, makes unsustainable the argument  that EC implementation 
only deals with purely technical and well defi ned problems for the solution 
of which expert knowledge is required. Similarly unfounded is the claim that 
the implementing measure will be merely a repetition of the provisions of 
the basic act. Neither would it be accurate to describe the implementation 
phase as entirely political, as some implementing measures are purely 
technical in nature. Any model of governance has to come to terms with the 
diversity of formal and informal activities that comprise the implementation 
phase. The complexity and unique structure of implementation activities 
has therefore created analytical diffi culties in outlining the nature of this 
system and left uncertainty over the normative requirements that ought 
to be imposed to make it legitimate and accountable.54 The wide-spread 
critique of  comitology as being an opaque mode of  decision-making 
between civil servants from the European and national levels, has been 
seized upon by the EP to promote a more traditional form of government, 
in which the EP ensures democratic legitimacy by holding the Commission 
to account. In contrast, most academic writings are concerned with EU 
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policy implementation as the exercise of regulatory activity beyond the state. 
Even though most would reject the idea that EU policy implementation 
deals with technical matters which, if  clearly defi ned, are best be decided 
by experts and should be shielded from political interference, some have 
cast this multilevel administrative co-operation in a more positive light by 
highlighting the deliberative nature of the discussions in comitology. Others 
require stronger participatory opportunities for organised interests thereby 
favouring a more pluralist approach.

The Commission occupies a central role in the implementation phase in 
the framework of an institutional arrangement, which has been relatively 
unchanged since its inception in the 1960s. The Commission’s legal position 
in Article 202 third indent EC as presumed implementation authority is the 
expression of its functional role as Community executive.55 This capacity 
allows the Commission to exercise a degree of political judgement as to how 
to execute the Community interest. The Commission’s margin of manoeuvre 
is of  course limited by the involvement of comitology committees in the 
implementation process. The interaction between the Commission and 
national representatives is mainly characterised by a consensual approach, in 
which the Commission attempts to accommodate Member States’ interests 
as far as possible. The co-operation is therefore conducted mainly in the 
form of  deliberation,56 although interest bargaining is not excluded. 
The Commission’s margin of  discretion in the adoption of  European 
implementation acts is further reduced by its obligation, in certain cases, 
to secure the participation of affected third parties and must take account 
of their opinions.57 Further, the Commission must increasingly ensure that 
scientifi c expertise is integrated in the adoption of implementing measures.58 
In reality, the Commission does not only have to act as decision-maker, but 
also as manager of formal and informal networks.59

In a multi-layered system of governance, where the Community adopts 
binding law for its Member States, the participation of representatives of 
the governments of the Member States in the comitology committees is an 
important element for the functioning of  the system. It ensures that the 
impact of the measure on the Member States is taken into account. It also 
facilitates the application of  the measure by the Member States and its 
legitimacy within the national systems. Moreover, the various procedures 
in the 1999 Comitology Decision allow Member States varying degrees of 
infl uence over the decision-making process. In that way, the participation 
of the Member States in the committees depends on the importance of the 
implementing measure.60 The view expressed in the Commission’s White 
Paper on Governance questioning the ‘need to maintain existing committees‚ 
notably regulatory and management committees’‚61 needs therefore to be 
seriously questioned. All the same, it should not be ignored that the Member 
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States through their participation in the comitology procedures are part of 
the decision-making process. The functioning of  committees shows that 
the Member States can exert considerable infl uence on the fi nal content 
of  an implementing act.62 In some cases it is diffi cult to attach political 
responsibility for an act to the Commission, when in fact the act appears 
as a joint effort by Commission and Member States to arrive at a mutually 
acceptable compromise. 

Comitology has thereby created an effi cient linkage between the European 
and the national administrations, mainly at the expense of the participation 
of the European Parliament and interest groups. Various attempts have, 
therefore, been made to underpin the traditional comitology arrangement 
with normative considerations. The regulatory model63 claims that 
independent regulatory authorities can effi ciently carry out functionally 
limited regulatory tasks provided they are shielded from political pressure. 
The model would favour a strong Commission as implementing authority. 
The co-operation with comitology committees would presumably not be 
seen as political interference, as the committees are comprised of national 
civil servants, whose participation is more guided by their expertise than 
political considerations. The model of deliberative supranationalism,64 on 
the other hand, would stress the deliberative nature of the traditional model, 
which provides a ‘supranational process by which political considerations 
are balanced against expert (rationalising) advice’.65 Both models have 
diffi culties with the intervention of the EP in the implementation process. 
Whereas the regulatory model is suspicious of political interference with 
the exercise of regulatory tasks, deliberative supranationalism would doubt 
the legitimacy of the EP. In contrast, the traditional government model66 
would insist on parliamentary scrutiny as corner-stone of  democratic 
accountability. The institutional arrangement of  comitology initially 
excluded the EP altogether. One effect of  this implementation system as 
established by the Council was that it reduced the role of  the European 
Parliament (EP) in the decision-making process for two main reasons. First, 
the system of vertical allocation of  competences allowed the Council to 
shift law-making powers from the legislative sphere, in which the EP had 
at least limited powers, to the implementation arena, in which the EP had 
none. Second, the process of the adoption of implementing powers by the 
Commission in co-operation with committees made it diffi cult for the EP to 
hold the Commission to account. This loss of infl uence hit the EP especially 
hard since it was developing its role gradually over time.67 Not surprisingly, 
the EP had been highly critical of  the evolving system of  comitology, 
pursuing its criticism on the basis of  the traditional government model, 
which requires parliament to hold the executive to account.68

Hofmann 01 intro   82Hofmann 01 intro   82 4/5/06   08:28:044/5/06   08:28:04



 Policy implementation 83

The EP used its budgetary and political powers to obtain more 
information from the Commission about the workings of  comitology to 
hold the Commission to account in this area. With the introduction of 
the co-decision procedure in the Maastricht Treaty, the EP required to be 
placed on the same footing as Council in the implementation process. The 
1999 Decision was proposed and adopted mainly to pacify the EP, whose 
insistence on greater involvement in the implementation process had caused 
serious inter-institutional confl icts and at times threatened to derail the 
implementation process itself. Despite the limited rights that the EP has 
gained, the Decision seemed to have calmed the troubled inter-institutional 
waters. The 1999 Decision consolidates the EP’s information rights in 
Article 7(3), hitherto laid down in various inter-institutional agreements.69 
In addition, the EP was granted a right of scrutiny under Article 8. This 
provision gives the EP the right to pass a resolution on whether in its view 
the Commission70 has exceeded the implementing powers granted to it 
by the basic act.71 This ultra vires procedure was introduced to alleviate 
concerns of  the EP that the Commission in collusion with the Member 
State representatives in the comitology committees would encroach on the 
remit of the legislator.72 Article 8 does not give the EP a right to revoke any 
implementing act adopted contrary to the EP’s opinion. Where it considers 
the act to be ultra vires, the EP must pursue its case in the ECJ under Article 
230 EC, a right that it has in any case. Neither does Article 8 provide the 
EP with a basis for expressing its dissatisfaction with the substance of the 
implementing act. The value of Article 8 for the EP is therefore limited.

However, the direct involvement of the EP in the implementation process 
has to be viewed with some scepticism. Parliaments in national systems 
lack the resources to compete with the expertise of their governments and 
therefore lack effi cacy. This is no less true in the EC legal system. The 
EP’s resources may be greater than that of  any national parliament, but 
still are no match for the Commission. In addition, involvement in the 
implementation procedure would make the EP part of the administrative 
decision-making process, which would frustrate the EP’s supervisory 
function. The involvement in the adoption of  implementing acts should 
therefore not be a priority for the EP. Parliament should limit its role to 
monitoring the implementation process and examining the functioning 
of  the process by investigating ex post implementing decisions, thereby 
holding the implementing institutions to account and strengthening the 
legitimacy of the process.73 Consequently, it is of crucial importance that 
the prerogatives of the EP in the procedures for the adoption of basic acts 
be safeguarded. This means fi rst and foremost ensuring that the basic act 
contains a suffi cient amount of detail. This can be achieved by the EP itself  
in acts adopted under the co-decision procedure, whereas the prerogatives 
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of the EP in other procedures, where the impact of the EP is not as strong, 
have to be safeguarded by the ECJ. 

The limitations on the participation of  the EP in the implementing 
process have increased demands for a greater involvement of  organised 
interests in that process.74 Pluralist representation models75 argue that giving 
interest groups greater access to the implementation process would enhance 
its legitimacy. Modern administrations enjoy considerable discretion in 
implementing legislative acts. Traditional means of  accountability have 
proven weak, as the legislative authority for implementation is often vague 
and parliamentary scrutiny less than effective. Similarly, in the European 
Community, as seen above, basic acts may confer considerable powers to 
the Commission. Moreover, the traditional accountability model through 
parliamentary scrutiny is limited by the EP’s resources and hampered by 
the co-operative nature of the comitology process. Where the Commission 
enjoys wide discretionary powers in the implementation phase allowing it 
to exercise political judgement, the alternative pluralist model could ensure 
a ‘surrogate political process’76 adequate for political administration.77 At 
present there is no general legal obligation on the part of the Commission 
to consult organised interests or the wider public before the adoption of 
an implementing act.78 All the same, the Commission has set up Advisory 
Committees, comprised of  representatives of  interest groups. However, 
the Commission is free to establish and to decide whether and when to 
consult such committees. An institutional or judicially driven attempt to 
open the implementation process to the wider public, would not eliminate 
the unequal nature of access to the process by interest groups, which exists 
at the moment, but it might be able to reduce it. The danger of impeding 
the effi ciency of  the process might be avoided by carefully drafted rules 
that preserve the effi ciency of the process, but also guarantee the adequate 
participation of  such groups within it.79 This balance is also an issue in 
case of access to documents of comitology committee meetings.80 On the 
one hand, transparency serves to enhance the legitimacy of the process and 
provides interested parties with valuable information. On the other hand, an 
expansive right to access documents might seriously endanger the effi ciency 
of the process.81 This tension will ultimately have to be resolved by the ECJ, 
highlighting its important function in the implementation process.82

Lamfalussy 

The fi nancial services sector has recently adapted the comitology process to 
suit its new approach to law-making and implementation.83 The Financial 
Services Action Plan,84 submitted by the Commission and approved by the 
Stockholm European Council in May 1999, which sets out an ambitious 
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reform package to achieve a more integrated European capital market, 
required for its implementation a new law-making structure. The Lamfalussy 
report85 on the reform of the European securities market argued that a four-
level approach should be pursued to speed up the law-making process in that 
sector. At level 1, legislative acts, which would be adopted by the Council 
and the European Parliament,86 should focus on the core political principles 
and would decide on the nature and extent of the implementing measures to 
be decided at Level 2. At Level 2, the implementing details of Level 1 would 
be adopted by the Commission in co-operation with the EU Securities 
Committee (ESC) under the regulatory procedure provided in the 1999 
Comitology Decision. At Level 3, the EU Securities Regulators Committee 
(ESRC) would ensure the consistent transposition and implementation of 
Level 1 and 2 acts. At Level 4, the Commission, as guardian of the Treaties, 
would rigorously pursue the enforcement of the adopted measures.

The European Council accepted the new approach in March 2001. 
On the other hand, the European Parliament was more hesitant, as the 
Lamfalussy process emphasised a reduction in detail in Level 1 measures, 
where the EP was co-legislator. The European Parliament was only prepared 
to agree in February 2002 to this restriction of its powers at Level 1 after 
its position with regard to Level 2 measures was suffi ciently strengthened. 
Consequently, the EP insisted that it could only agree to Level 1 acts if  the 
authorisation for the Commission to adopt Level 2 measures was limited 
to four years, subject to a possible extension. The Commission promised 
that the EP would have three months to consider Level 2 draft measures 
and would ensure full transparency during the implementation process. 
Moreover, the Commission pledged to ensure wide public consultation 
before drafting implementing measures. Finally, the Commission would 
take utmost account of the EP’s position were the latter  to fi nd that the 
Commission had exceeded its implementing powers.

The fi rst Level 1 acts87 have now been adopted in accordance with 
the Lamfalussy approach and the Commission has already made use of 
its wide-ranging powers and adopted several Level 2 measures.88 Even 
though the system is relatively new, favourable reviews89 of its workings 
have prompted the Commission to propose the extension of the Lamfalussy 
approach beyond the securities market to the banking, insurance and 
investment funds sectors.90 Both the Council and the EP have endorsed 
the Commission proposal.91

Agencies

The original institutional arrangement of  comitology, which dates from 
the 1960s, has been supplemented over time by the creation of European 
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agencies. They were created in several phases to deal with an increase in 
regulatory activity at Community level. The 1970s saw the establishment 
of  the European Centre for the Development of  Vocational Training92 
(Cedefop) and the European Foundation for the Improvement of Living and 
Working Conditions93 (Eurofound), the purpose of which was limited to 
the collection and exchange of information in their respective fi elds, as well 
as the co-ordination of specifi c activities. The second phase of agencies set 
up in the 1990s was entrusted with similar tasks and saw the establishment 
of  the European Environment Agency94 (EEA), the European Training 
Foundation95 (ETF), the European Monitoring Centre for Drugs and Drug 
Addiction96 (EMCDDA), the European Agency for Safety and Health at 
Work97 (EU-OSHA) and the European Monitoring Centre on Racism and 
Xenophobia98 (EUMC). At the same time, the establishment of a European 
Agency for the Evaluation of  Medicinal Products99 (EMEA) created a 
different type of agency in this phase. The EMEA is charged with the co-
ordination and provision of  scientifi c expertise in the fi eld of  medicinal 
products. However, this task is part of an administrative process, namely 
the authorisation of medicinal products, as its Committee for Proprietal 
Medicinal Products and the Committee for Veterinary Medicinal Products 
provide scientifi c opinions, on the basis of  which the Commission takes 
the fi nal decision. A third type of agency, created in this phase, has been 
entrusted with genuine, albeit limited, decision-making powers. The Offi ce 
for Harmonisation in the Internal Market (trade marks and designs) 
(OHIM) has been set up to decide on applications for the registration 
of Community trade marks100 and Community designs.101 Similarly, the 
Community Plant Variety Offi ce (CPVO) deals with applications for the 
registration of plant variety rights.102 Specifi c tasks were assigned to the 
Translation Centre for Bodies of  the European Union103 (CdT) and the 
European Agency for Reconstruction104 (EAR). The most recent round of 
establishment of agencies is characterised by the greater involvement of the 
European Parliament.105 The European Food Safety Agency106 (EFSA), the 
European Maritime Safety Agency107 (EMSA) and the European Network 
and Information Security Agency108 (ENISA) have been entrusted with 
the traditional tasks of  co-ordinating and providing scientifi c expertise. 
More far-reaching powers have been given to the European Aviation Safety 
Agency109 (EASA), which not only provides expertise to the Commission, 
but is also charged with adopting general guidance and has genuine decision-
making powers in relation to the grant of certifi cates for aircraft. Further 
plans to develop agencies regularly arise in the political debate.

The organisational structure of most agencies follows a similar pattern. 
A management board110 administers the agency. It is usually comprised of 
representatives of the Member States,111 the Commission112 and sometimes 
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other members113. Amongst its responsibilities is the approval of a work 
programme, the budget and the annual report. The agency is legally 
represented by a Director, who is usually appointed by the management 
board on a proposal from the Commission.114 The director, who is 
accountable to the management board, is charged with the preparation 
and execution of decisions of the management board, the preparation and 
publication of  reports, the day-to-day running of  the agency and staff  
matters, as well as the tasks assigned to that person in the legal act setting 
up the agency. As they deal with technical matters requiring considerable 
expertise, most agencies also have additional bodies providing such 
expertise, mainly in the form of scientifi c committees.115 The appointment 
of their members varies from appointment by the management board116 
to nomination by the member states117 or a combination of  both.118 In 
addition, one of  the main characteristics of  European agencies is the 
integration of  national administrations into their operation to create a 
unitary form of administration in their respective fi eld of operation.119 In 
most cases this moves beyond the establishment of an advisory forum120 
designed to link the agency with the competent bodies at national level to the 
creation of complex networks,121 mainly to achieve an integrated exchange 
of information and expertise. It should also be noted that interest groups 
are only rarely integrated into the organisation structure of agencies.122

A slightly different structure has been established in case of  OHIM 
and CPVO, which have as their central body an Office headed by a 
President, which is appointed by the Council.123 Both agencies also have an 
administrative board/council, which is comprised of representatives of the 
MS and the Commission, but their role is much reduced in comparison with 
other agencies.124 As both agencies exercise considerable decision-making 
powers, a more elaborate system of appeal has been devised. In both cases, 
decisions adopted by the competent OHIM offi cers and divisions can be 
reviewed by Boards of  Appeal, the decisions of  which can ultimately be 
subject of an action to the Court of First Instance. A similar approach has 
been adopted in case of decisions adopted by the EASA. 

European agencies are decentralised forms of  administration that 
integrate national administrative bodies into their operation by providing 
structures for co-operation between the supranational and national level 
and between the national authorities.125 Agencies often pursue their tasks 
within a wider administrative setting126 that includes traditional patterns of 
EU implementation, such as comitology. The EMEA’s scientifi c opinions for 
example are part of the centralised authorisation process of pharmaceutical 
products, in which the fi nal decision is taken by the Commission subject to 
comitology procedures. Similarly, the EFSA provides the risk assessment, 
which inter alia forms the basis of  the Commission’s risk management 
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in the implementation process. European agencies are therefore separate, 
but auxiliary to the Commission’s implementing tasks.127 Their auxiliary 
function, their more limited decision-making powers and their linkage with 
national administrations, distinguish European agencies from their US 
counterparts.128 Although in some respects they conform to the ‘network’ 
concept that has emerged in political science, European agencies differ in 
other important respects from this concept, as they are not designed to 
create a non-hierarchical link with private actors, but provide a channel 
for the input of public actors.129

The constitutional basis and criteria for legitimacy of  agencies are 
disputed to a much greater degree than the rapid increase of these structures 
would suggest. Article 202 third indent EC, which is the legal basis of 
comitology and Lamfalussy committee structures, only covers the conferral 
of  implementing powers to the Commission or, in exceptional cases, the 
Council. It does not deal with the delegation of  powers to other actors, 
such as agencies or private bodies. Agencies are charged with pursuing 
different tasks130 ranging from the provision of information, the provision 
of services as a basis for the adoption of implementing acts and even the 
exercise of  specifi c implementing powers.131 Agencies undertake these 
decentralised functions not as autonomous and independent bodies, but by 
providing a unitary administrative framework within which they integrate, 
usually through committees, a network132 of national and supranational 
administrative bodies.133 European agencies therefore do not fi t the model 
of  US regulatory agencies.134 All the same, even though some agencies 
would only support the Commission by collecting information or processing 
applications, others do make important decisions outside the decision-
making process laid down by the EC Treaty. 

The constitutional position of  different types of  agency settings is 
problematic  in light of  the ECJ’s Meroni135 doctrine, which sets certain 
limits to the conferral of discretionary powers to such bodies. In contrast 
to its generous approach to the delegation of  implementing powers to 
the Commission, the ECJ seems to be more restrictive in relation to the 
conferral of  powers to agencies. In its Meroni136 judgment, the Court 
found, on the basis of  the ‘balance of  powers which is characteristic of 
the institutional structure of the Community’,137 that the High Authority 
was under Article 53 ECSC only allowed to delegate powers which it had 
clearly defi ned in advance and which were subject to its strict supervision. 
The delegation of discretionary powers to agencies under that provision 
was held to be impermissible. The ECJ’s general reference to the principle 
of institutional balance makes it unlikely that the ruling ought to be limited 
to the specifi c context of the ECSC Treaty138 and should be considered as 
being applicable also within the legal system of the EC Treaty.139 Some have 
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argued that a delegation of broader powers to agencies should not fall foul 
of the Meroni doctrine, as the Community’s institutional balance could be 
protected ‘by a reinforcement or re-balancing of the existing institutions 
and constitutional guarantees for decision-making’.140 However, not only 
legal but also political considerations play a role for the more narrowly 
defi ned mandate of European agencies.141 In particular the Commission 
seems to be anxious to ensure the help that agencies undoubtedly provide 
in reducing its administrative burden does not result in a loss of  its 
administrative powers. 

In reality, some agencies have gained quite considerable infl uence over 
the decision-making process and might already stretch the Meroni doctrine 
to its limits. This is not only the case where the agency is charged with the 
adoption of binding decisions,142 but also where it plays an essential part 
in the decision-making process. Under Regulation 2309/93143 EMEA has 
been given the task of  delivering scientifi c opinions on applications for 
the authorisation of pharmaceutical products. Even though the opinion 
is not binding on the Commission, which has to take the fi nal decision in 
accordance with the applicable comitology procedure, it has been argued 
that ‘the EMEA’s opinion appears to condition substantially the discretion 
of  the Commission in taking the fi nal decision’,144 in particular as the 
Commission ‘systematically rubber-stamps EMEA recommendations’.145 It 
should be recalled that the ECJ in Meroni considered the conferral of powers 
as true delegation precisely because the High Authority when adopting the 
fi nal decision did not call in question the fi ndings of its agencies, although 
it seemed to have been entitled to do so.146 EMEA’s scientifi c opinion is 
‘likely to include not only purely scientifi c, but also normative (nationally-
fl avoured) elements’147 and therefore seems to trespass on the discretionary 
territory so fi rmly protected in Meroni.

The complex interaction between supranational and national bodies 
within the organisation of agencies might also raise concerns of legitimacy.148 
These concerns relate to their accountability, their transparency and the 
protection of  private interests. Article 255 EC only provides a right of 
access to documents of  the European Parliament, the Council and the 
Commission. Consequently, the rules enacted in Regulation 1049/2001,149 
which specify the details of such access only relate to the three institutions. 
However, these rules apply now to most agencies either by virtue of the legal 
act setting up the agency150 or by a decision of the agency.151 In addition, 
agencies also provide information about their work on their websites. 
The Member States and the Commission can exercise control over the 
agencies through the management board, in which they are represented and 
which provides annual reports of the agency’s work. As the most recently 
established agencies owe their legal existence to acts adopted in the co-
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decision procedure, the EP can make its infl uence felt not just in budgetary 
matters but also more directly in the legislative process. Where they exercise 
decision-making powers, agencies’ decisions are subject to judicial review 
before the ECJ. Moreover, the legal acts establishing the agencies contain 
clauses subjecting the agencies’ contractual and non-contractual liability 
to the jurisdiction of the ECJ. The participation of private interest groups 
in the activities of the agencies is most extensive in those cases where the 
agencies have genuine decision-making powers affecting the rights and legal 
interests of private parties. Outside that area provisions for the participation 
of private interest groups in the activities of agencies are still limited.152

Implementation by Networks of Administrations

One of the underlying features of administration in Europe is its network 
structure. When analysing the developments in different policy fi elds we 
fi nd that the networks have been adapted to the needs of each policy area. 
However, the different types of  network structures are evidence that the 
distinction into direct and indirect administration of EU law is a simplifi ed 
model that no longer can be maintained. Instead, the different policy fi elds 
have developed along a spectrum of joint administration in which purely 
‘direct’ administration by EU institutions on the one hand and purely 
‘indirect’ administration by MS authorities on the other hand represent 
the two extreme ends. In reality there are hardly any examples for pure 
forms of either direct or indirect administration without any forms of co-
operation between the national and the EU levels. 

Within political science literature, this development has often been 
described as the development of network-administration. The term ‘network’ 
is deliberately vague in order to encompass various forms of co-operation 
both in the ‘vertical’ relation between the European Commission and 
agencies on one hand and the Member States’ agencies on the other, as well 
as the ‘horizontal’ co-operation directly between different national agencies.  
These vertical and horizontal relations in practice consist of obligations of 
different ‘intensity’. They range from obligations to exchange information 
either on an ad hoc or on a permanent basis. A more intense form is the 
obligation to assist other administrations by providing administrative 
support or joint planning.  Finally, they can reach as far as using Member 
State administrations as types of EU agencies, where the EU level decides 
on the type and scope of activities to be undertaken in individual cases on 
the national level in single cases.

Such network structures which regulate vertical as well as horizontal 
relations between actors at national and EU levels have as their task the 
effective enforcement of Community rules by integrating national regulators 
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into a Community framework.153 They are based on formal arrangements 
under EC law and operate in parallel to the ever-increasing network of 
informal governance structures in the implementation process, which co-
ordinate the behaviour of Member States or action between the European 
and the national level.154 Such formalised administrative network structures 
function with or in addition to the comitology and Lamfalussy system and 
the establishment of agencies. They supplement the executive position of 
the Commission in the implementation of Community law.155 

Network structures can play a role both when it comes to the preparation 
for the conditions of  implementation of  EU policies through individual 
administrative decisions as well as in the decision-making process itself. 
An example of the former are networks created to structure information 
in what we refer to as ‘information networks’. Another category are the 
increasingly common joint planning structures in Europe, in which EU law 
organises the Commission (and sometimes European agencies) together with 
national agencies into what we might call ‘planning networks’.156 In other 
policy areas, the network structures have been developed to include forms of 
implementation which will include individually binding decisions. We refer to 
these as ‘enforcement networks’. Finally, there are forms of implementation 
which, on the face look like traditional, decentralised implementation by 
Member State administrations. As a result of the infl uence of EU law, they 
have however developed specifi c forms of administrative activity which are 
no longer limited to the territory of a Member State. This form of network 
effect we refer to as ‘trans-territorial’ effect of  administrative activity. It 
results from administrative acts by national administrations which have 
effect outside of their own jurisdiction. This is necessary in some cases, for 
instance to administer the single market by different national authorities.

Information networks
Information networks have been established to channel and to co-ordinate 
the generation and editing of  data relevant to administrative activity. 
A prominent example of  such a network is the ‘European Information 
Observation Network’ (Eionet).157 The European Environment Agency 
co-ordinates a network of public and private actors by allocating specifi c 
tasks to public and private members of  the network158 for allocation of 
information and its distribution – the Eionet. The establishing Regulation 
refers to the duties of the network to ‘record, collate and assess data on the 
state of the environment, to draw up expert reports (…), to provide uniform 
assessment criteria for environmental data to be applied in all Member 
States’. Its distributive tasks include ‘to ensure the broad dissemination of 
reliable and comparable environmental information, in particular on the 
state of the environment, to the general public.’159 The main organisational 
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tool for structuring the relation between the different members of Eionet 
are contracts between the EEA and the relevant public or private members 
of the network.160 The task of the network is to provide Member States 
and the Commission with data for ‘framing and implementing sound and 
effective environmental policies’ and for ‘tasks of identifying, preparing and 
evaluating measures and legislation in the fi eld of the environment’ as well 
as to ‘assist the monitoring of environmental measures through appropriate 
support for reporting requirements’.161

Planning networks
The EC Treaty provides for certain planning competencies in areas such as 
infrastructure, environment, research support, economic and social cohesion 
or agriculture and fi sheries policies – to name just a few. The result of all 
of these planning procedures is that planning does not take place purely on 
a European level. Instead, Member State authorities always participate in 
the creation and implementation as well as updating of planning activities. 
The co-ordination of  the Member State and the European level takes 
place through comitology procedures, often in addition to a structure of 
formalised contacts between the agencies involved in the different phases 
of planning procedures.

The European Structural funds are an exemplary model of co-ordinated 
planning structures. Their implementation is characterised by the principle 
of  complementing measures and partnership between different local, 
regional and national actors from the Member States level and the European 
level as well private participants.162 The joint planning is undertaken in the 
design phase by the Member States on the basis of the bi-annual plan of the 
Commission.163 Implementation powers of the programmes are shared by the 
Commission and the various national levels involved with the Commission 
in controlling fi nancial and ex-post substantial evaluations. Within the 
Member States, specifi c Monitoring Committees with the participation 
of the various national public and private actors as well as representatives 
from the Commission and the EIB play a signifi cant role.164

Enforcement networks
Examples of the use of network structures with both vertical and horizontal 
relations have increased in recent years. The most publicised example is the 
modernisation of the enforcement regime for EC competition law under 
Articles 81 and 82 EC.165 In the area of implementation of competition law 
under Articles 81 and 82 EC, for example, the Modernisation Regulation 
(Regulation 1/2003) has ended the Commission’s monopoly of  granting 
individual exemptions and entrusts the enforcement of the Community’s 
antitrust rules to the Commission, national competition authorities and 
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national courts. This parallel form of enforcement requires a high degree of 
co-ordination, which is pursued within the European Competition Network 
comprising the Commission and national competition authorities. 

Similarly, there are a host of other policy areas where we fi nd this type of 
administrative co-operation in network structures. The telecommunications 
‘Framework Directive’166 provides an organisational structure in which the 
national regulators are integrated into a unitary administrative structure 
for the enforcement of Community rules.167 In addition, the Commission 
set up a ‘European Regulators Group for Electronic Communications 
Networks and Services’ to provide ‘an interface between national regulatory 
authorities and the Commission’.168 

Network structures of this kind often include comitology, Lamfalussy 
and agency structures. Under the Lamfalussy regime for example, level 3 
has been designed for European regulators to work in a network to ensure 
consistent transposition and implementation of level 1 and 2 measures.169 
Such public networks, in which the Commission retains a pre-eminent 
position, allow a more consistent implementation of  Community law. 
However, they also raise concerns about the effi ciency of the co-ordination 
within the network, the confi dentiality of information exchanged and the 
role of private parties affected by its actions.

‘Trans-territorial’ administrative activity
The intensified Europeanisation of  administrative law has led to the 
development of  forms of  administrative co-operation and networking 
which does not necessarily require prior vertical or horizontal contact 
and co-ordination between national and EU administrative agencies. 
Instead, in many policy fi elds, EU law may establish that Member States’ 
administrative acts enjoy legal effect beyond the jurisdictional territory of 
that Member State. This effect can thus be described as ‘trans-territorial’.170 
The trans-territorial reach of national administrative decisions is contrary 
to the traditionally strict notion of the territoriality of sovereign activity 
under public international law. Often, secondary EC legislation orders 
Member States to mutually accept the effect of  administrative decisions 
of other Member States and thus overcome the territoriality principle in 
the EU. Although Member States so far were able to unilaterally accept the 
effect of foreign public law, they were thus far not able to claim that other 
Member States should do so. In this respect the trans-territorial effects of 
administrative activity are essentially different from the well-understood 
phenomenon of  extra-territorial effects. Under the latter, states try to 
unilaterally enforce their administrative decisions beyond their jurisdiction 
without the prior consensus of the ‘receiving’ jurisdiction. Trans-territorial 
administrative activity on the other hand is activity which is an expression 
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of the consensual ceding of territorial sovereignty present in administrative 
activity in the EU.171 

There are countless examples of the trans-territorial effect of administrative 
acts in the EU’s ‘common administrative space’. They stem mainly from 
provisions for the joint administration of the common market, for example 
the requirement of mutual recognition of diplomas and university degrees, 
under which national decisions are granted EU wide recognition. Another 
prominent example of this type of trans-territorial administrative activity 
can be seen in the area of European banking and insurance law. National 
banking and insurance supervisory agencies of the ‘home’ Member State of 
a bank or insurance company which has established a branch or subsidiary 
in another Member State are granted under EC law the right to take 
supervisory decisions with effect in ‘host’ Member States. The authority 
of the ‘home’ Member State agencies even allows investigation within the 
‘host’ Member State and the taking of necessary decisions to exercise their 
authority to investigate.172 

Other examples from the single market stem from the ability of individual 
Member State agencies to admit novel-foods to the common market by 
decision – the decision making authority is nevertheless integrated into a 
highly integrated structure of cooperation between national and European 
agencies.173 Such highly integrated administrative procedures are also seen 
in the regulation of the shipment of dangerous wastes, where the authorities 
of several Member States need to give their consent to a shipment, often in 
the form of administrative decisions with trans-territorial effect.174  

But joint administration of the EU through trans-territorial administrative 
acts also takes place outside of the single-market regulation. A prominent 
example of this is the mutual recognition of decisions on citizenship which 
automatically confers EU citizenship.175  

Implementation Activities by Private Actors

Finally, it should be noted that the Community implementation system also 
relies on the work of private bodies, mainly in the fi eld of standardisation. 
The European Community has left the adoption of Community standards 
up to private bodies, compliance with which, although not compulsory, 
confers considerable legal and practical advantages for fi rms engaged in 
internal Community trade. By creating incentives for compliance with 
standards, standardisation activity plays an important role in the realisation 
of an internal market for goods. The ‘new approach’ Directives provide 
only the essential requirements that products must comply with in order 
to benefi t from free movement within the EC. CEN, CENELEC and 
ETSI are charged with providing specifi c standards on the basis of such 
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requirements. Even though they are not binding on the producer of 
goods, these harmonised Community standards are given a presumption 
of conformity, where they have been published in the OJ and transposed 
into national standards.176 Even though such standards facilitate the 
achievement of  an internal market through regulation by bodies with 
expertise and familiarity with the use of such standards, they raise concerns 
about their accountability and their ability to include other than commercial 
interests in their decision-making practice.177

IMPLEMENTATION UNDER THE CONSTITUTIONAL 
TREATY

We turn to governance structures for implementation under the constitutional 
treaty signed in May 2004, which is in the process of ratifi cation in the Member 
States. Constitutions traditionally contain few rules on implementation.178 
The new EU constitutional treaty is no exception to this rule but despite 
this, it will infl uence the way implementation decisions are taken on the 
European level. 

This results from the fact that it restructures the framework in which 
delegation of implementing powers takes place. Conditions for delegation 
of implementing powers will be infl uenced by the constitutional treaty, not 
least by the unifi cation of  the existing ‘three pillar structure’ of  the EU. 
Under this new unifi ed structure, the constitutional treaty will create a new 
typology of legal acts,179 which on the level of secondary law, distinguishes 
between legislative acts and implementing acts,180 that is between legal 
acts of legislative and of administrative nature.181 The distinction between 
legislation and implementation under the constitutional treaty is basically a 
formal one. Any measure taken under the ordinary legislative procedure182 
is a legislative act of the Union.

EU institutions may issue non-legislative acts only in the framework of 
the general principle that Member States shall adopt all measures necessary 
to implement Union acts.183 The power to issue implementing acts may 
therefore only be conferred on the Commission and in exceptional cases 
the Council or the ECB, where it is necessary to create uniform conditions 
for the implementation of Union acts. 

Under such delegation, legal acts by the Commission will formally 
be of  non-legislative nature, that is they are not taken to form part of 
the legislative procedure. Signifi cantly, delegation may be given to the 
Commission to issue either implementing acts of an administrative nature 
as a ‘European implementing regulation or decision’184 or quasi legislation 
in the form of a ‘delegated regulation’ covering non-essential aspects of laws. 
The Council and the ECB on the other hand, issue implementing acts only 
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in the exceptional case where implementing powers have been conferred on 
them instead of on the Commission.185 

With this system of  delegation, the constitutional treaty maintains 
the existing limits of  delegation of  implementing acts. The problematic 
consequence of this structure is that, as under the current EU/EC treaties, 
direct delegation of the power to issue implementing acts to agencies is not 
provided for – an explicit constitutional pronouncement of  a European 
‘non-delegation doctrine’. 

Delegation of  legislative powers can authorise the Commission to 
‘supplement or amend certain non-essential elements’ of a legislative act.186 
Such delegation of legislative powers to the Commission is subject to the 
condition of the legislator laying down the essential elements, defi ned as ‘the 
objectives, content, scope and duration of the delegation’. 187 These criteria 
for legality of delegation are both procedural and substantive by nature.188 
The determination of whether a matter is essential is made on the basis of 
established case law on limits of delegation under the EC treaty. Additional 
criteria stem from the inclusion of a catalogue of fundamental rights in the 
constitutional treaty, which requires that questions which concern balancing 
the fundamental values of the constitution against each other be decided by 
‘law’.189 This additional set of limits in respect of the fundamental rights 
provisions will have a considerable effect on the limits of delegation.190

Delegation of  legislative powers to the Commission can be made 
conditional on a case-by-case basis in the delegating act.191 The non-
exhaustive list of examples in Article I-36 include that the EP and the Council 
may reserve the right to ‘revoke the delegation’, or they may establish that 
the delegated regulation may enter into force only ‘if  no objection has been 
expressed’ by the legislator within a set period of time.192 These limitations 
on the delegation of implementing powers to the Commission193 will allow 
for the construction of, for example, Lamfalussy type procedures.

Next to the delegation of  legislative functions under Article I-36, a 
delegation can also be made in respect of implementing acts under Article 
I-37. Limitations on such a delegation are possible under comitology 
procedures. Comitology is referred to in Article I-37 (3) of the constitutional 
treaty in much the same indirect manner as it is referred to in Article 202 
third indent EC.

In practice, both for the delegation of delegated regulations under Article 
I-36 as well as for implementing acts under Article I-37 of the constitutional 
treaty, the criteria for determining the legality of the Commission measures 
will be laid down in the delegating act. With this distinction, the question arises 
as to why there should be the parallel possibility of delegated legislation in 
the form of a ‘delegated regulation’ and implementing acts called ‘European 
Implementing Regulations’ both enacted by the Commission. 
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In practice, the only real distinction between the two categories of 
delegated acts, ‘delegated regulations’ and ‘implementing regulations’, 
will be the mode of  supervision of  the Commission with respect to the 
delegated matter. In the case of  delegated regulations under Article I-36 
(2) the legislative act can reserve for the EP the right to either revoke the 
delegation or to object a proposed measure, including procedures similar 
to the Lamfalussy procedures. Implementing regulations under Article I-37 
would on the other hand be subject to comitology rules. Using the existing 
comitology decision, the EP enjoys only very limited rights.

The distinction between the two categories of implementing acts is not 
clear and probably the result of  a compromise between two schools of 
thought within the Convention. On the one hand, the opinion has been 
expressed that the Commission as the prime EU executive body should 
play a primary role in implementing and forming of EU legislation, with 
far-reaching delegation to the Commission. On the other hand, it has 
been contended that a restricted and controlled role of  the Commission 
in implementing EU law can be achieved by implementation under the 
supervision of comitology or similar procedures. The result of the parallel 
approach however has been an unwieldy set of  legal instruments. Their 
hierarchical relationship to each other is not clear. The parallel approach 
is not suitable for the real challenges of implementation of EU law.

Although, the constitutional treaty leaves the EC treaty’s approach to 
comitology largely untouched, the Comitology regime will nonetheless need 
to be adapted should the constitutional treaty enter into force. Under the 
1999 comitology decision the so called regulatory procedure is applicable to 
delegated acts of quasi legislative nature.194 Under the constitutional treaty, 
these will be dealt with under the category of delegated regulations subject 
to the right of the EP and Council to revoke the delegation. Currently, under 
the 1999 Comitology decision the regulatory procedure allows for recourse 
of matters only to the Council, not to the EP.  

Also, the EP’s role in the creation of  the comitology decision will 
increase since the comitology decision under the constitutional treaty 
will be taken by the codecision procedure. Under Article 202 EC, the 
Comitology decision is taken by the Council acting unanimously upon 
a proposal from the Commission and after obtaining the opinion of the 
EP. Apart from comitology, the constitutional treaty also remains silent 
about other established forms of administrative governance in the phase of 
implementation such as the establishment of agencies or the use of networks 
of administrations structured by contractual means. The development of 
these aspects of implementation is left to legislative acts.

A real problem with the control of delegated powers might however arise 
with respect to the problem of  sub-delegation in combination with the 
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Commission’s monopoly on legislative proposals. Theoretically it is possible 
and maybe even likely that the Commission will – in the area of delegated 
regulations – decide that it will itself  have the power to issue implementing 
acts in the form of implementing regulations or implementing decisions. 
The Commission could sub-delegate competences to itself. In these cases, 
supervision by the Council and the EP is only indirectly possible by recalling 
the original act of delegation.195

CONCLUDING REMARKS

The current and the future constitutional structures, under the EC/EU treaty 
and under the treaty establishing a constitution for Europe are no more than 
a framework. This framework is important to set the criteria for legality of 
delegation of administrative powers and as source of general principles of 
administrative law in the form of  substantial and procedural fundamen-
tal rights.196 This would not change with the constitutional treaty which 
although introducing a formal distinction between acts of legislative and of 
implementing nature, would have only limited impact on the different forms 
of administrative governance in the area of implementation described in this 
chapter. The reason is that the very nature of a constitution is to structure the 
central relations between the institutions and actors, set general criteria and 
leave detailed developments of implementing structures to the political arena 
and the resulting legislation framing the conditions in each policy area. 

Nonetheless, the framework set by the constitutional treaty assigns to 
the Commission a strong formal role in the grey zone between legislative 
and non-legislative acts. This is in the form of the right to issue delegated 
regulations, which confers on the Commission the power to ‘supplement 
or amend certain non-essential elements’ of  laws. By definition these 
delegated regulations, only in the formal sense non-legislative, would allow 
the Commission to expand directly into the substantially legislative fi eld, 
thereby reducing the scope of legislation in all matters covered by this type 
of act. This development would be similar to what has been experienced 
under the Lamfalussy procedures in the banking and fi nance sector. Once 
matters have been delegated by the Council and EP to be addressed in 
the form of delegated regulations by the Commission, the Commission’s 
continuing monopoly on the right to initiate regulations will make turning 
back the tide very diffi cult indeed. This would reduce the possibility of 
political supervision of the Commission’s activity.197 

These broad constitutional structures however do not change the 
fact that the details of  structures of  EU administrative governance for 
implementation are developed by secondary legislation and institutional 
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practice in every policy area. Therefore, even if  constitutional arrangements 
change in the EU, implementation and executive activity will continue with 
a co-operative approach to European integration. Control takes place not 
least in the review of the structures’ compliance with the constitutional rules 
and secondary legislation in the Union’s courts in cases where institutions 
claim the illegality of certain rules or in claims by individuals against single 
administrative decisions.198

EU administrative governance in the phase of implementation will continue 
to be characterised by increasingly sophisticated forms of administrative 
co-operation. This mirrors the fi ndings of the previous chapters on forms 
of administrative governance in the phases of agenda setting and of policy 
formulation. Implementation of EU law – whether as ‘direct’ or as ‘indirect’ 
administration – is always undertaken with the help of one of the above 
described forms of  administrative co-operation.199 The forms of  joint 
administration have been developed in an evolutionary fashion differing 
from policy area to policy area since the very early days of the administration 
of EU policies. Despite their evolutionary development they can be classifi ed 
in the basic categories outlined in this chapter. Common structures of 
forms of  administrative cooperation for implementation of  EU policies 
are comitology structures, the related Lamfalussy procedures, agencies 
and fi nally forms of  network administration. The vagueness of  network 
terminology requires a further sub-classifi cation into information, planning 
and enforcement networks as well as network structures resulting from 
trans-territorial administrative activity by Member State administrations. 

Despite the varied forms of co-operative administration and their distinct 
nature, the different forms share central questions as to their legality. These 
include the question of authority and limits on the delegation of implementing 
powers as well as the question of  supervision and accountability of  the 
actors involved in the process. Further, they include the issue of effi ciency 
of  co-operation of  administrative structures and fi nally, the question of 
representation of interests and participation rights. 

In all forms of EU administrative governance, the question of transparency 
with respect to representation of interests as well as clarity of distribution 
of responsibility are essentially problematic. After all, accountability rests 
on the ability to discern who takes the decisions. The European system 
of multi-level co-operative governance is designed to include the different 
decision-making levels and generate the utmost amount of knowledge in 
the administrative system prior to taking decisions. Decision-making in this 
system is akin to what Joerges (2000) refers to as the deliberative model of 
supranational governance in which representatives from different policy 
levels are brought together to achieve solutions by deliberation rather than 
by delegation to clearly distinguished decision-makers.200
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With respect to the latter aspect of  protection of individual rights, this 
chapter did not analyse the types of  legal acts which can be the result of 
administrative action in the EU. Instead, it took more of an ‘inside’ point 
of view; systematising and giving an overview over forms of co-operation 
between administrations from different levels. For this reason also, we cannot 
at this point analyse the problems and forms of legal protection of individuals 
against the outcome of administrative co-operation – whether it be in the 
form of judicial decisions or of soft law instruments such as guidelines and 
notices. This question will be addressed at a later stage in the book after an 
analysis in the vertical chapters of this book of single policy fi elds. 

NOTES

 1. This chapter examines structures common to the policy areas discussed in Part II of 
this book. It reviews the issues primarily from a legal point of view taking the political 
and administrative science debate into account.

 2. See G.F. Schaefer, A. Türk ‘Chapter 6: Legislation and Implementation: Theoretical 
Considerations and Empirical Findings’, in: The Role of Committees in European Policy-
Making and Policy Implementation (Final Report, EIPA, 2002).

 3. Even though the interpretation of basic acts is ultimately for the Community Courts, 
practical necessity requires the Commission to provide guidance on the interpretation 
of  Community law. Such interpretation issues form a large part of  the business of 
comitology committees to avoid legal uncertainty.

 4. The application of  Community law is in principle a matter for the Member States. 
However, in certain areas the Commission is entrusted in a basic act to apply provisions 
of Community law. Such measures cover the application of EC competition rules, but 
also the adoption of emergency measures under the CAP regimes or the granting of 
marketing authorisation for veterinary or medicinal products.

 5. This category refers to measures where, within a general framework of  a basic act, 
particularly directives, more specifi c rules are adopted (for example the setting of limit 
values in environmental law or adjusting safety requirements due to technological 
change).

 6. This category covers funding decisions within a specifi c, well-defi ned framework laid 
down by legislative authority (management of specifi c R&D programmes and economic 
aid to third world countries).

 7. This category refers to measures in which either existing programmes are extended or 
modifi ed (for example modifi cation or revision of an expenditure programme in R&D 
or foreign aid).

 8. This category is a category which could be described as ‘adminstration by information’ 
fi rst used in the ‘sunshine’ agencies in the US. Their duty was to steer private behaviour 
and create the basis for public action by providing for information on complex situations. 
A European example for this approach is the European environmental information 
network ‘Eionet’ which is co-ordinated by the European Environment Agency (EEA). 
Further information below in the subchapter on agencies.
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Cappelletti et. al. (eds), Integration through Law (Vol I, Book 1, Florence 1986), 586–7; 
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Social Regulation, Law and Politics (Hart, 1999), p. 110.
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1161.
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Gemeinschaften. Die Kommission (Baden-Baden, 1980).
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the Reform of Comitology’, in: M. Andenas, A. Türk (eds), Delegated Legislation and the 
Role of Committees in the EC (Kluwer, 2000), pp. 25–50; H.C.H. Hofmann, A.E. Töller, 
‘Zur Reform der Komitologie – Regeln und Grundsätze für die Verwaltungs kooperation 
im Ausschußsystem der Europäischen Ge mein schaft en’, 39 Staatswissenschaften und 
Staatspraxis (1998), 209–39.

 20. Council Decision 87/373/EEC of 13 July 1987 laying down the procedures for the exercise 
of implementing powers conferred on the Commission, [1987] OJ L 197/33.

 21. Council Decision 1999/468/EC laying down the procedures for the exercise of 
implementing powers conferred on the Commission, [1999] OJ L 184/23.

 22. The Commission has in the meantime submitted a proposal (COM(2004)324 fi nal) 
for the amendment of  the Comitology Decision 1999. The proposal provides for an 
advisory and a new regulatory procedure for the adoption of implementing acts based 
on acts adopted under the co-decision procedure. The new regulatory procedure would 
put the EP on an equal footing with the Council. See also G. Roller’s contribution in 
this volume.

 23. Case C-378/00 Commission v Parliament (LIFE) [2003] ECR I-937, paras. 39, 40.
 24. Case C-378/00 Commission v Parliament (LIFE) [2003] ECR I-937, para. 40.
 25. F. Bignami, ‘Three Generations of  Participation Rights in European Administrative 

Proceedings’, Jean Monnet Working Paper 11/03 (www.jeanmonnetprogram.org/
papers/03/031101.pdf).

 26. See Case C-212/91 Angelopharm v Hamburg [1994] ECR I-171; Case T-70/99 Alpharma v 
Council [2002] ECR II-3495. See also C. Joerges: ‘Zusammenfassung und Perspektiven: 
‘Gutes Regieren’ im Binnenmarkt’, in: C. Joerges, J. Falke (eds), Das Ausschusswesen 
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der Europäischen Unionn (Nomos Baden-Baden, 2000), pp. 375–7; A. Türk, ‘The Role 
of the Court of Justice’, in M. Andenas and A. Tuerk (eds), Delegated Legislation and 
the Role of Committees in the EC (Kluwer, 2000), pp. 240–45.

 27. A.E. Töller, H.C.H. Hofmann, ‘Democracy and the Reform of Comitology’, in: M. 
Andenas, A. Türk (eds), Delegated Legislation and the Role of Committees in the EC 
(Kluwer, 2000), pp. 25–50; H.C.H. Hofmann, A.E. Töller, ‘Zur Reform der Komitologie 
– Regeln und Grundsätze für die Verwaltungs kooperation im Ausschußsystem der 
Europäischen Ge mein schaft en’, Staatswissenschaften und Staatspraxis 39 (1998), 
209–39.

 28. It should be noted that the First Comitology Decision provided for fi ve different 
procedures. 

 29. See Article 3 of the 1999 Decision.
 30. The committee’s opinion is not legally binding, but the Commission should have to give 

reasons for departing from the committee’s opinion.
 31. See Article 4 of the 1999 Decision.
 32. Such an opinion against the Commission’s draft measures requires a qualifi ed majority 

calculated in accordance with Article 205(2) in the version of Article 12 of the Accession 
Treaty 2003.

 33. This seems to exclude a rejection of the measure by the Council.
 34. The basic act will specify the time-limit, which must not exceed three months.
 35. See Article 5 of the 1999 Decision.
 36. This variant cannot be found in the 1999 Decision, but results from an interpretation of 

the Council’s (!) legal service. The argument is that the term proposal is synonymous with 
that in Article 250, which provides that a Commission proposal can only be amended by 
unanimity. It is submitted that this opinion is questionable as Article 250 only relates to 
‘legislative’ proposals whereas the proposal under Article 5 of the 1999 Decision leads 
to the adoption of an implementing act.

 37. Under the Commission’s proposed amendment to the 1999 Decision, the new regulatory 
procedure in Article 5a would consist of  an executive and a supervisory phase. The 
executive phase provides an opportunity for the comitology committee to comment 
on the Commission’s draft of implementing measures. In light of the comments by the 
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draft measures. If  either the Council or the EP object, the Commission may present a 
proposal under Article 251 EC, adopt its original draft measures, adopt a modifi ed draft 
or withdraw its draft. The Commission has to take account of the positions of the EP 
and the Council and must inform the legislator of the action it intends to take on the 
latter’s objections and of its reasons for doing so.

 38. The Commission’s proposed amendment to the 1999 Decision includes in Article 2a 
criteria for the application of the advisory procedure and the new regulatory procedure 
for implementing acts based on acts adopted in the co-decision procedure. 

 39. Under the Commission’s proposed amendment, the management procedure would not 
be applicable for implementing acts based on co-decision acts.

 40. This shall include measures concerning the protection of the health or safety of humans, 
animals or plants.

 41. See already recital 5 of the 1999 Decision.
 42. See Case C-378/00 Commission v EP and Council (LIFE) [2003] ECR I-937.
 43. See A. Türk, ‘The Role of the Court of Justice’, in: M. Andenas, A. Türk (eds), Delegated 

Legislation and the Role of Committees (Kluwer, 2000), pp. 217–53. See also K. St. C. 
Bradley’s contribution in this volume.

 44. See the Commission’s White Paper on Governance (2001)‚ in particular p. 23.
 45. Case 25/70 Einfuhrstelle v Köster [1970] ECR 1161, para. 6. See also Case C-240/90 

Germany v Commission [1992] ECR I-5383, at para. 36, and Case C-104/97 P Atlanta 
and Others v Council and Commission [1999] ECR I-6983, at para. 76.
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 54. See A.E. Töller, Komitologie (Opladen: Leske + Budrich, 2002).
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making in the EU? The Contribution of the New Comitology Decision’, C.M.L.Rev. 
645 (2000), at p. 653.

 56. C. Joerges and J. Neyer, ‘From Intergovernmental Bargaining to Deliberative Political 
Processes: The Constitutionalization of Comitology’, ELJ (1997) 273–99.

 57. In competition cases, see Article 7(2) of Council Regulation 1/2003, [2003] OJ L 1/1.
 58. This is a requirement under the case law of the ECJ, see for example T-70/99 Alpharma 

v Council, [2002] ECR II-3495.
 59. See C. Harlow, Accountability in the European Union (OUP, 2002), at p. 182.
 60. Although the amount of person-hours invested by national administrations is considerable 
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 61. Commission’s White Paper on Governance (2001)‚ p. 31.
 62. See G.F. Schaefer et al., ‘Chapter 7 – How Do Comitology Committees Work: an 

Insider Perspective’, in The Role of Committees in European Policy-Making and Policy 
Implementation (Final Report; EIPA, Maastricht, 2002).

 63. See G. Majone, Regulating Europe (Routledge, 1996); G. Majone, ‘The Credibility Crisis 
of Community Regulation’, Journal of Common Market Studies (2000) 273.

 64. C. Joerges and J. Neyer, ‘From Intergovernmental Bargaining to Deliberative Political 
Processses: The Constitutionalization of Comitology’, ELJ (1997) 273–99.

 65. M. Everson, ‘The Constitutionalisation of European Administrative Law’, in: C. Joerges 
and E. Vos, EU Committees: Social Regulation, Law and Politics (Hart, 1999), p. 303.

 66. By traditional government model we refer to a model of horizontal and institutional 
separation of powers, allocating certain government functions to institutions. Translated 
to the European setting, this model is often referred to, to argue for allocating legislative 
functions to Council and EP and executive functions with the Commission. The EU and 
EC treaties, however, follow a more functional model of allocation of powers, which 
retains a model of checks and balances through different institutional settings.

 67. The EP obtained budgetary powers in 1970/1975, stronger legitimacy through direct 
elections in 1979  and saw its legislative powers increase in various treaty amendments 
from the Single European Act to the Treaty of Nice.

 68. See K. St Bradley, ‘The European Parliament and Comitology: On the Road to 
Nowhere?’, European Law Journal 3 (1997) 230–54.

 69. See also the ‘Agreement between the European Parliament and the Commission’ [2000] 
OJ L 256/19.

 70. The same right exists vis-à-vis the Council in Article 5(5) and (6) of the 1999 Decision 
where the Commission has made a proposal to Council under the terms of the regulatory 
procedure.

 71. The ultra vires procedure in Article 8 of the 1999 Comitology Decision applies, however, 
only where the basic act has been adopted in the co-decision procedure.
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 74. See E. Vos, ‘EU Committees: the Evolution of  Unforeseen Institutional Actors in 
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Procedures’, in C. Joerges and E. Vos (eds), EU Committees: Social Regulation, Law and 
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 75. See the discussion in M. Everson, ‘The Constitutionalisation of European Administrative 
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(1975) 1667, p. 1760.

 77. M. Everson, ‘Administering Europe’, Journal of Common Market Studies (1998), 
195–216.

 78. However, see Article 33 of  Regulation 1/2003 [2004] OJ L1/1, which obliges the 
Commission to publish certain draft implementing acts and to invite all interested parties 
to submit their comments.

 79. See also Commission’s White Paper on Governance (2001)‚ pp. 17, 20.
 80. See Case T-188/97 Rothmans v Commission [1999] ECR II-2463, where the Court of First 

Instance held that documents of comitology committees are those of the Commission. 
See also Case T-111/00 BAT v Commission [2001] ECR II-2997, where the Court of First 
Instance allowed the applicant access to the minutes of a comitology committee with 
details of individual Member States’ positions.

 81. See A. Türk ‘Transparency and Comitology’ in: C. Demmke and C. Engel (eds.), 
Continuity and Change in the European Integration Process (Maastricht: EIPA, 2002), 
pp. 175–98.

 82. A more detailed analysis of ECJ judgments with respect to Comitology can be found 
in K. Bradley’s contribution in this volume.

 83. See for example R. Lastra, ‘The Governance Structure for Financial Regulation and 
Supervision in Europe’, Columbia Journal of European Law 10, (2004) 49; N. Moloney, 
‘The Lamfalussy Legislative Model: A New Era for the EC Securities and Investment 
Services Regime’, International and Comparative Law Quarterly 52, (2003) 509–20.

 84. COM(1999) 232.
 85. A Committee of ‘Wise Men’ under the chairmanship of Baron Alexandre Lamfalussy 

was asked to provide a report on the regulation of European securities markets. This 
report was delivered in February 2001.

 86. The legal basis of such acts is usually Article 95, which requires the co-decision procedure 
to be followed.

 87. See Directive 2003/6/EC on insider dealing and market manipulation (market abuse), 
[2003] OJ L96/16; Directive 2003/71 on the prospectus to be published when securities 
are offered to the public or admitted to trading, [2003] OJ L 345/64; Directive 2004/39 
on markets in fi nancial instruments, [2004] OJ L 145/1.

 88. See Directive 2003/124, [2003] OJ 339/70 and Directive 2003/125, [2003] OJ L 339/73 
and Regulation 2273/2003, [2003] OJ L336/37.

 89. See the Second Report by the Inter-Institutional Monitoring Group in December 
2003.

 90. See Commission Proposal for a Directive, in order to establish a new fi nancial services 
committee organisational structure, COM(2003)0659 fi nal. The proposal suggests the 
establishment of two new comitology committees, the European Banking Committee 
(EBC) for the banking sector and the European Insurance and Occupational Pensions 
Committee (EIOPC), which would assist the Commission in the implementation 
of  legislative acts. These committees would be supplemented by two new advisory 
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committees, the Committee of  European Banking Supervisors (CEBS) and the 
Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS), 
which the Commission has already set up. The UCITS functions would be transferred 
to the ESC and CESR committees.

 91. The EP approved the proposal at its fi rst reading on 31 March 2004. The Council agreed 
at its 2580th meeting (Economic and Financial Affairs) on 11 May 2004.

 92. Council Regulation 337/75, [1975] OJ L 39/1.
 93. Council Regulation 1365/75, [1975] OJ L 139/1.
 94. Council Regulation 1210/90, [1990] OJ L 120/1, as amended by Council Regulation 

933/1999, [1999] OJ L 117/1.
 95. Council Regulation 1360/90, [1990] OJ L 131/1, last amended by Council Regulation 

1648/2003, [2003] OJ L 245/22.
 96. Council Regulation 302/93, [1993] OJ L 36/1, amended by Council Regulation 3294/94, 

[1994] OJ L 341/7.
 97. Council Regulation 2062/94, [2994] OJ L 216/1.
 98. Council Regulation 1035/97, [1997] OJ L 151/1.
 99. Council Regulation 2309/93, [1993] OJ 214/1.
 100. Council Regulation 40/94, [194] OJ L11/1.
 101. See Council Regulation 6/2002, [2002] OJ L 3/1.
 102. Council Regulation 2100/94, [1994] OJ L 227/1, amended by Council Regulation 2506/95, 

[1995] OJ L 258/3.
 103. Council Regulation 2965/94, [1994] OJ L 314/1, as amended by Council Regulation 

2610/95, [1995] OJ L 268/1.
 104. Council Regulation 2454/1999, [1999] OJ L 299/1.
 105. In contrast to earlier legal acts, which employed Article 308 as a legal basis, the most 

recent agencies are set up on the basis of more specifi c provisions in the EC Treaty, such 
as Article 95 or Article 80.

 106. Regulation 178/2002 of the European Parliament and Council, [2002] OJ L 31/1.
 107. Regulation 1406/2002 of  the European Parliament and of  the Council, [2002] OJ L 

208/1.
 108. Regulation 460/2004 of  the European Parliament and of  the Council, [2004] OJ L 

77/1.
 109. Regulation 1592/2002 of  the European Parliament and of  the Council, [2002] OJ L 

240/1.
 110. Sometimes also referred to as Administrative Board (EUROFOUND, EU-OSHA, 

EMSA) or Governing Board (ETF).
 111. These members are appointed by the Council or Member States.
 112. These members are assigned by the Commission.
 113. The management board of the Cedefop and EUROFOUND also includes representatives 

of employers and employees. In case of the EEA and the EMCDDA, the EP has the 
right to appoint two scientifi c personalities.

 114. In other cases, it is the Commission which appoints the director on the basis of a list of 
candidates submitted by the management board.

 115. EEA, EMCDDA, EFSA. Within the EMEA, the Committee for Proprietary Medicinal 
Products and the Committee for Veterinary Medicinal Products produce the relevant 
scientifi c opinions, which are then forwarded to the Commission.

 116. EEA, EFSA.
 117. EMEA, EUROFOUND.
 118. EMCDDA.
 119. See E. Chiti, ‘Decentralisation and Integration into the Community Administrations: 

A New Perspective on European Agencies’, ELJ 10 (2004), 402–38.
 120. EFSA.
 121. See the European Environment Information and Observation network (EIONET) the 

European Information Network on Drugs and Drug Addiction (Reitox), the national 
focal points network within the EU-OSHA, the European Racism and Xenophobia 
Network (Raxen).
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 122. But see the Permanent Stakeholders’ Group within the ENISA.
 123. The President of the OHIM is appointed by the Council from a list of  at most three 

candidates, which shall be prepared by the Administrative Board. The President of 
CPVO is appointed by the Council from a list of candidates which shall be proposed 
by the Commission after obtaining the opinion of the Administrative Council.

 124. In case of  OHIM the budget is not adopted by the Administrative Board, but by a 
Budget Committee.

 125. On the decentralised integration model, see E. Chitti, ‘Decentralisation and Integration 
into the Community Administrations: A New Perspective on European Agencies’, ELJ 
10 (2004), pp. 423–31; D. Geradin and N. Petit, ‘The Development of Agencies at EU 
and National Levels: Conceptual Analysis and Proposals for Reform’, Jean Monnet 
Working Paper 01/04, 33 (www.jeanmonnetprogram.org/papers/04/040101.pdf).

 126. E. Chiti, ‘Decentralisation and Integration into the Community Administrations: A New 
Perspective on European Agencies’, ELJ 10 (2004), p. 419.

 127. Ibid., pp. 419–23.
 128. Ibid., pp. 429–30.
 129. Ibid., pp. 425–8.
 130. The basis for this classifi cation can be found in E. Vos, ‘Reforming the European 

Commission: What Role to Play for EU Agencies’, C.M.L.Rev. 37 (2000), pp. 1120–21. 
For a different classifi cation of agencies, see E. Chitti, ‘The Emergence of a Community 
Administration: the Case of European Agencies’, C.M.L.Rev. 37 (2000), pp. 315–17.

 131. Two examples of many: Art. 43 (5) and 45 (6) of the Council Regulation 40/94 of 20 
December 1993 (OJ 1994 L 11/1) on the Community trademark (as amended in OJ 1994 
L 349/1, OJ 1995 L 303/1); Art. 62 Council Regulation 2100/94 of 22 July 1994 (OJ 1994 
L 227/1) on Community plant varieties (amended in OJ 1995 L 258/1). The agencies 
Europol and Eurojust will be equally active in the exercise of public powers including 
issuing decisions.

 132. The use of the concept of network in this context is not meant as a reference to any 
of  the ‘network’ theories, developed in particular in political science, but rather to a 
relationship between different authorities. For an analysis of  the network theories in 
relation to agencies, see E. Chiti, ‘Decentralisation and Integration into the Community 
Administrations: A New Perspective on European Agencies’, ELJ 10 (2004), 
pp. 425–8.

 133. See ibid.
 134. See ibid., pp. 415 and 433–6.
 135. Cases 9 and 10/56 Meroni v High Authority [1957/58] ECR 133.
 136. Cases 9 and 10/56 Meroni v High Authority [1957/58] ECR 133.
 137. Ibid., p. 152.
 138. However, see R. Dehousse, ‘Misfi ts: EU Law and the Transformation of  European 

Governance’, in: C. Joerges and R. Dehousse, Good Governance in Europe’s Integrated 
Market (OUP, 2002), p. 221. Dehousse argues that its general framework suffi ciently 
distinguishes the EC Treaty from the regime prevalent under the previous ECSC Treaty, 
in which the High Authority exercised important regulatory powers. In particular, in 
contrast to the enforcement of EC law by national authorities, Article 53 ECSC entrusted 
its application to the High Authority itself.

 139. K. Lenaerts, ‘Regulating the Regulatory Process Delegation of Powers in the European 
Community’, ELRev. 22 (1993), at p. 41.

 140. E. Vos, ‘Reforming the European Commission: What Role to Play for EU Agencies’, 
C.M.L.Rev. 37 (2000), p. 1123.

 141. R. Dehousse, ‘Misfi ts: EU Law and the Transformation of European Governance’, in: 
C. Joerges and R. Dehousse, Good Governance in Europe’s Integrated Market (OUP, 
2002), p. 223.

 142. See for example OHIM and EASA.
 143. [1993] OJ L 214/1.
 144. See E. Chitti, ‘The Emergence of a Community Administration: the Case of European 

Agencies’, C.M.L.Rev. 37 (2000), p. 336.
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 149. [2001] OJ L 145/43.
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 151. See Decision 2004/508 for EU-OHSA, [2004] OJ L 210/1.
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stakeholders within the EMEA’s Committee on Orphan Medicinal Drugs (see Regulation 
141/2000 of the EP and Council on orphan medicinal products, [2000] OJ L 18/1).

 153. See the ‘European Regulators Group’ in the telecommunications sector (Decision 
2002/627), the ‘Committee of European Securities Regulators’ in the fi nancial services 
sector (Decision 2001/527 [2001] OJ L191/43) and the ‘European Competition Network’ 
(Council Regulation 1/2003 [2003] OJ L1/1).

 154. See T. Christiansen and S. Piattoni, Informal Governance in the European Union 
(Cheltenham: Edward Elgar, 2003).

 155. Further types of measures have been established for example with respect to the ‘open 
method of cooperation’. Here the Council decides on guidelines and establishes, where 
appropriate, quantitative and qualitative indicators and benchmarks – see No 37 of the 
Presidency Conclusions of  the Lisbon European Council on 23 and 24 March 2000, 
http://www.europarl.eu.int/summits/lis1_en.htm#c).

 156. G. Sydow, ‘Strukturen europäischer Planungsverfahren’, 56 Die Öffentliche Verwaltung 
(2003), pp. 605–13.

 157. Council Regulation 1210/90 of 7 May 1990, OJ 1990 L 120/1 and Council Regulation 
933/99 of  29 April 1999, OJ 1999 L 117/1, amending Regulation 1210/90 on the 
establishment of the European Environment Agency and the European environment 
information and observation network.

 158. Article 8 (4) of Reg 1210/90 as amended by Reg 933/99.
 159. Article 2 of Reg 1210/90 as amended by Reg 933/99.
 160. Article 5 of Reg 1210/90 as amended by Reg 933/99.
 161. Article 2 of Reg 1210/90 as amended by Reg 933/99.
 162. See Council Regulation (EC) No 1260/1999 of  21 June 1999 laying down general 

provisions on the Structural Funds, OJ 1999 L 161/1. Under Article 8 (2) thereof 
partnership ‘shall cover the preparation, fi nancing, monitoring and evaluation of 
assistance. Member States shall ensure the association of the relevant partners at the 
different stages of programming.’

 163. See Articles 1 et seq of  Regulation 1260/1999. Article 8 (3) thereof  states that ‘In 
application of the principle of subsidiarity, the implementation of assistance shall be 
the responsibility of the Member States, at the appropriate territorial level according to 
the arrangements specifi c to each Member State, and without prejudice to the powers 
vested in the Commission, notably for implementing the general budget of the European 
Communities.’

 164. See Articles 16 et seq. and 35 of Regulation 1260/1999.
 165. See A. Türk’s contribution in this volume.
 166. Directive 2002/21 of the European Parliament and of the Council, [2002] OJ 108/33.
 167. E. Chiti, ‘Decentralisation and Integration into the Community Administrations: A New 

Perspective on European Agencies’, ELJ 10 (2004), pp. 434–6.
 168. Commission Decision 2002/627, [2002] OJ L 200/38.
 169. Lamfalussy Report, p. 3. See also Article 22 of  Directive 2003/71 of  the European 

Parliament and of  the Council (the Prospectus Directive), [2003] OJ L 345/64. The 
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Committee of European Securities Regulators (CESR) has been set up to ensure such 
co-operation in the securities fi eld; see Commission Decision 2001/527, [2001] OJ L 
191/43.

 170. The terminology used here is slightly different from the literature which has explored the 
effects of such administrative activity, referring to it as ‘trans-national administrative 
acts’. That terminology has been developed in refl ection to the public international law 
notion of transnational law (for example, P.C. Jessup, Transnational Law (New Haven: 
Yale University Press, 1956)) who used the term to describe the law which regulates 
actions or events that transcend national frontiers). However, in this context, the 
relevant point of reference for horizontal administrative activity is not the ‘nation’ but 
the overcoming of the traditional public law principle of territoriality. For the discussion 
of  the notion of  trans-national administrative acts see, for example, J. Becker, ‘Der 
transnationale Verwaltungsakt’, Deutsches Verwaltungsblatt (2001), pp. 855–66; T. Groß, 
‘Die Administrative Föderalisierung der EG’, Juristenzeitung (1994), pp. 596–605; V. 
Neßler, ‘Der transnationale Verwaltungsakt – Zur Dogmatik eines neuen Rechtsinstituts’, 
NVwZ (1995), pp. 863–6; M. Ruffert, ‘Der transnationale Verwaltungsakt’, Die 
Verwaltung (2001), pp. 453–85.

 171. The consensus has been created by EC law, which can impose on its Member States (within 
its jurisdictional limits) the mutual acceptance of national administrative decisions. For 
more detailed discussion see: M. Ruffert, ‘Der transnationale Verwaltungsakt’, Die 
Verwaltung (2001), p. 455.

 172. See Art. 17 et seq. Directive 2000/12/EC of  the European Parliament and of  the 
Council of  20 March 2000 relating to the taking up and pursuit of  the business of 
credit institutions of 20.03.2000, OJ 2000 L 126/1.

 173. See Regulation (EC) No 258/97 of the European Parliament and of the Council of 27 
January 1997 concerning novel foods and novel food ingredients, OJ 1997 L 43/1.

 174. That is the country of  origin, the country of  destination and the transit countries. 
See Commission Decision of 24 November 1999 adapting, pursuant to Articles 16(1) 
and 42(3), Annexes II, III, IV and V to Council Regulation (EEC) No 259/93 on the 
supervision and control of shipments of waste within, into and out of the European 
CommunityText with EEA relevance (notifi ed under document number C(1999) 3880), 
OJ 1999 L 316/45 – with further references.

 175. The latter example shows that trans-territoriality of  administrative decisions is of 
course not limited to EU law. Under public international law, the decision of a state 
to nationalise a citizen also has effects vis-à-vis all other states. But also international 
economic law provides for trans-territorial effects, albeit in a more limited extent than 
EU law. Under WTO law, for example especially the GATT, SPS and TBT regime 
requires mutual recognition of WTO member decisions to admit certain product on to 
the market.

 176. See for example Article 5(2) of Directive 98/37 of the European Parliament and of the 
Council (on machinery), [1998] OJ L 207/1.

 177. The EC is of course not alone with its tendency to delegate standardisation to private or 
semi private bodies. Such practices have long predated the EC on the national level (see 
for an overview the introduction on the International Standardisation Organisation’s 
website www.iso.org). References to standards set in this way also exist in the realm of 
international economic law, for example in various provisions of the WTO’s SPS and 
TBT agreements.

 178. They usually set out criteria for the horizontal distribution of powers, federal constitutions 
additionally address the issue of the vertical distribution of powers. Additionally, they 
often contain criteria for delegation and general principles of law which will be applied 
to review inter alia implementing acts.

 179. So far, both legislative and delegated implementing acts could be issued within the 
typology of acts in Article 249 EC, albeit in a different decision-making procedure. This 
led to a signifi cant lack of transparency of the legal system.

 180. Article I-33 et seq.
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 181. Union legislation would consist of  the instruments of  European laws and European 
framework laws (Art. I-33, 34).

 182. The ordinary legislative procedure is under Article I-34(1) the codecision procedure in 
the form of Article III-396. In specifi c cases as provided for in the constitutional treaty, 
legislative acts can be adopted with special legislative procedures, Article I-34(2).

 183. Article I-37 (1). 
 184. Article I-33 (1).The defi nition of a ‘European decision’ follows the model of the decision 

in Art. 14 ECSC, which simply declared a decision to be binding in its entirety. In 
contrast to the defi nition of  a decision in Art. 249 EC, the European implementing 
decision therefore does not necessarily need to indicate to whom it is addressed. This 
allows for its application in CFSP matters. Also, this wider defi nition will do away with 
the differentiation between ‘normal’ and ‘atypical’ decisions (such as the above discussed 
comitology decision). The latter differentiation had caused confusion in the past because 
not all languages offer the terminology necessary to differentiate these different legal 
terms for these different forms of act.

 185. The ECB will have, as today under Art. 110 EC, certain implementing powers in its 
realm of competence.

 186. Article I-36 (1).
 187. Article I-36 (1) third sentence.
 188. Whether the substantive nature of these criteria will be effective limitations to the exercise 

of  the legislative discretion will fi nally depend on their enforceability in court. The 
ECJ has so far reviewed substantive criteria limiting legislative discretion mainly under 
procedural aspects. It reviews only whether the legislator has indicated in the piece of 
legislation under review and whether the elements of the legal principle have been taken 
into account. The ECJ therefore has been hesitant to review the legislator’s discretion 
against its own interpretation of the substantive criteria. It is doubtful whether, under 
the case law of  the ECJ, the substantive criteria in Art. I-36 will be an effective pre-
condition for delegation. Case law of the ECJ exists mainly with respect to the principle 
of Subsidiarity under Art. 5(2) EC. See especially: Case C-84/94 Working time directive 
[1996] ECR I-5755; C-233/94 Deposit guarantee schemes [1997] ECR I-2405; C-377/98 
Biotechnological inventions [2001] ECR I-7079.

 189. Article II-112(1): ‘Any limitation on the exercise of the rights and freedoms recognised by 
this chapter must be provided for by law (…)’ (emphasis added). This raises the interesting 
question of the relation between the provisions on single policy areas in part III and 
the provisions on limitation of fundamental rights under part II of the constitutional 
treaty.

 190. See H.C.H. Hofmann, ‘A Critical Analysis of the new Typology of Acts in the Draft 
Treaty Establishing a Constitution for Europe’, European Integration Online Papers 
(EIoP) 7 (2003), 1–46.

 191. Article I-36 (2) defi nes the possibilities to revoke a delegation. Without any defi nition, 
the legislator will not be able to later revoke a delegated competence. The list of possible 
conditions for delegation has been an element of  substantial discussion within the 
Convention and had been one of the articles of the draft constitution which were often 
amended.

 192. In the earlier version of  the draft constitutional treaty a third possibility was the 
possibility of  the ‘provisions of  the delegated regulation were to lapse after a period 
set by the law’, CONV 571/03 of 26 February 2003, 7. This type of  condition is still 
a possible clause in an act of delegating legislation, since the list of conditions in the 
relevant article is non-conclusive.

 193. Or in exceptional cases the Council or ECB.
 194. Art. 2 (b) and 5 of  the Council Decision 1999/468 of  28 June 1999 laying down the 

procedures for the exercise of  implementing powers conferred on the Commission. 
According to Art. 2 (b) these may also contain delegation of quasi legislative functions. 
It states that implementing ‘measures of  general scope designed to apply essential 
provisions of basic instruments’ should be adopted by use of the regulatory procedure 

Hofmann 01 intro   109Hofmann 01 intro   109 4/5/06   08:28:094/5/06   08:28:09



110 Policy process

as well as ‘where a basic instrument stipulates that certain non-essential provisions of 
the instrument may be adapted or updated by way of implementing procedures’.

 195. In this case, the main diffi culty is that the same problems could arise with the differentiation 
between matters regulated in a delegated regulation and an implementing regulation, 
which have so far existed where the Council decided to retain the implementing powers 
to itself. See for example Case 119/77 Nippon Seiko v. Council and Commission [1979] 
ECR 1303 at para. 24; Case 46/86 Romkes v. Offi cier van Justitie [1987] ECR 2671, at 
para. 16.

 196. For example by means of the new Article II-101 of the treaty establishing a constitution 
for Europe on the right to good administration.

 197. Such reduction can only partially be balanced by the slight strengthening of the EP’s role 
with respect to defi ning the conditions of comitology. Also, Member State participation 
in forms of co-operative administration, which serves as a system of checks and balances 
of  Commission power, will only be able to partially act as a counterweight to the 
Commission’s strengthened role.

 198. However, see K. St Bradley’s contribution to this book for a critical appraisal of recent 
developments of case law of the European courts in this respect.

 199. The only exception being the EC institutional internal administration such as in the 
fi eld of human resources.

 200. Questions with respect to conditions of deliberation however remain as to the aspects of 
hidden hierarchies, inclusion of scientifi c knowledge, of less organised, non-corporatist 
interests and the protection of  the individual against administrative decisions taken 
within a cooperative system of administrations.
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4.  Comitology in environmental 
policy: practical experiences 
between efficiency and legitimacy*

 Gerhard Roller

In the complex European governance system different governance 
structures have emerged in recent years. Numerous Networks, Agencies 
and Committees exist that have different tasks and competences and that 
work under different legal forms. Networks usually have a more informal 
approach and do not have executive competences, like the IMPEL network 
for example.1 Furthermore, Agencies have become increasingly common 
as a new bureaucracy that replace in some fields national executive 
competences.2

The environmental policy fi eld is an important example of the signifi cant 
role of  these new governance structures. There, also, Committees play 
an important role. They are present at every stage of  the Community’s 
policy-making process.3 They advise, consult and even take decisions that 
sometimes have far-reaching consequences. Broadly speaking, ‘government 
by committee’ is now a reality in the Community. 

In this chapter, the fi rst two types of governance structures are not dealt 
with. Instead, particular attention is paid to the so-called ‘comitology’ 
committees,4 which play an increasingly signifi cant role in Environmental 
policy. The history of comitology has been already analysed by numerous 
authors.5 The comitology committees are characterised by the fact that they 
are established by a basic instrument (a regulation or a directive) by the 
Council (and EP), they operate according to a specifi c legal procedure and 
they deliver opinions on draft implementing measures submitted to them 
by the Commission. Members of the committees are civil servants of the 
Member States. The overall number of committees has risen signifi cantly in 
recent years.6 Today, the environmental sector has become one of the most 
prominent fi elds for application of comitology decisions. 

The reasons for the rise of  committees are many and varied. One 
particular reason related to comitology has been the Council’s lack of 
resources to respond to the day-to-day management of certain policy areas. 
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Hofmann 02 chap04   115Hofmann 02 chap04   115 4/5/06   08:27:284/5/06   08:27:28



116 Sectoral areas

This necessitates on the one hand delegation to the Commission, but the 
Council, on the other hand, wished to keep some sort of control over the 
Commission.7 Political theory therefore classifi ed comitology as a control 
mechanism under ‘principal-agent theory’.8 In reality, however, comitology 
has also emerged as a particular form of ‘multi-level government’9 that is 
focused very much on decision-making by consensus.

The relevance of  comitology becomes apparent if  we consider the 
Commission’s relevance to the legislative process. The overall impression 
given is that the Council and the Parliament are responsible for law making, 
whereas the Commission is the executive branch of  the Community. 
However, if  we look more closely at the quantitative data, this picture has to 
be revised. As Falke has shown, the Commission plays a role of the utmost 
importance in the legislative process: in the years between 1970 and 1997 
between 87.6 per cent and 91.5 per cent of Regulations and between 8 per 
cent and 43 per cent of Directives were established by the Commission (and 
not by the Council or the Parliament).10 The notion of ‘tertiary legislation’11 
has been proposed to distinguish this particular type of EU legislation. As 
comitology committees advise – and infl uence – the Commission, their role 
in this fi eld of legislation should in no way be underestimated.

The following sections deal fi rst of  all with the role of  committees in 
the environmental sector; the problem of  democratic legitimacy is then 
highlighted before the current developments concerning the legal framework 
of comitology are discussed.

COMITOLOGY IN ENVIRONMENTAL POLICY

Statistical Data

As regards the available data, researchers are now in a rather comfortable 
situation compared to a few years ago.12 The Comitology Decision of 199913 
lays down some measures in order to improve transparency. Thus Art. 7 
(4) of the decision obliges the Commission to publish a list of comitology 
committees in the Official Journal on a regular basis.14 Moreover, a 
comprehensive analysis of  the working of  the committees is given by 
the reports of  the Commission that have to be published once a year on 
the basis of  Art. 7 (4) of  the aforementioned decision. Meanwhile, the 
Commission has published its fourth report on the working of committees 
covering 2003.15

The total number of  comitology committees stated in this report is 
about 256.16 As already indicated, the environmental sector has the second 
largest number of  committees (35). Together with Transport/Energy, 
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Enterprise and Agriculture this policy sector accounts for more than half  
of all committees.17

The majority of committees work according to the regulatory procedure 
(100 of 256) .18 In the environmental sector, regulatory committees are by 
far the most important type of committee (26). Advisory committees (3) and 
Management committees (6) do not play an important role in this policy 
fi eld. The opposite is true of Agriculture: here the traditional management 
procedure is dominant (23 of 30). Committees in this policy area are the 
most active ones: the Commission’s Report indicates 322 meetings in 2003 
and 1413 opinions delivered, whereas Environmental committees only had 
54 meetings and delivered 39 opinions.19

The report and previous studies20 confirm the assumption that the 
comitology system is working effi ciently  from the point of  view of  its 
output.21 The problem-solving capacity of  this system seems to be very 
high. The fact that only very few cases are brought before the Council 
(‘referrals’) underlines the consensus-oriented approach in the committees: 
in 2002 only seven cases of referrals to the Council were reported,22 in 2003 
there was not a single referral to the Council23. It has to be noted, however 
that the type of procedure also has a signifi cant impact on whether or not 
there will be a referral.24

Interestingly, in the policy areas of  Environment and Health and 
Consumer Protection there have been relatively frequent referrals to the 
Council in recent years: of six cases in 2000, four came from these policy 
fi elds; in 2001 fi ve referrals were by DG SANCO.25 The report for 2002 
indicates a more diverse picture. The seven cases occurred in the sectors 
Agriculture (2), Transport (2), Environment (1), Health and Consumer 
Protection (1) and Trade Policy (1).26

The fact that the relative number of  referrals to the Council in policy 
areas like Environment and Health and Consumer Protection is higher 
might be explained, leaving aside the type of procedure, by the fact that in 
these areas the committees are much more involved in legislative measures 
– which are often political and highly controversial – than purely in the 
implementation of  administrative or technical instruments. It should be 
noted that these ‘political’ decisions contribute to a much greater extent to 
the – often negative – image of comitology than do the effi cient workings 
of its daily business.27

Committees in the Environmental Sphere

Systematic approaches
There are different approaches to systematising existing committees. From 
a political science perspective they can be differentiated according to the 
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function they exercise in the policy making process.28 Further criteria 
distinguish between the different tasks committees fulfi l and their problem 
solving capacity in environmental policy.29 One legal criterion to distinguish 
between different types of committees is the legal procedure they have to 
follow. The Comitology Decision of 1999 establishes these procedures.30 
According to this Decision, we can distinguish between advisory, 
management and regulatory committees. The (formal) potential infl uence 
on a decision depends on the type of procedure applicable to the respective 
committee. It should be noted, however that this formal position only seems 
signifi cant in cases of confl ict between the Commission and (the majority of) 
the committee31 and that its actual infl uence might in fact be very different32 
and depends very much on good arguments. Empirical fi ndings suggest 
that the Commission has a rather strong position in the procedures. In the 
environmental sector, most committees follow the regulatory procedure.

Table 4.1 Types of committees according to applicable procedure33

 I II III I IIa  IIb  IIIa IIIb

2000 0 1 2 2 2 2 28 8
2003 3 6 26 – – – – –

Notes:
The following abbreviations are used for applicable procedures:
I = advisory procedure pursuant to Decision 87/373/EEC
IIa = ‘variant a’ management procedure pursuant to Decision 87/373/EEC
IIb = ‘variant b’ management procedure pursuant to Decision 87/373/EEC
IIIa = ‘variant a’ regulatory procedure pursuant to Decision 87/373/EEC
IIIb = ‘variant b’ regulatory procedure pursuant to Decision 87/373/EEC
I = advisory procedure pursuant to Decision 1999/468/EC
II = management procedure pursuant to Decision 1999/468/EC
III = regulatory procedure pursuant to Decision 1999/468/EC

As already mentioned, the number of committees in the environmental 
sector has been growing steadily, from 0 in 1975 to 35 in 2003.34 There is 
a wide range of  different tasks delegated to the Commission under the 
committee procedure. On fi rst sight, in most cases the delegation of power 
to the Commission seems to concern technical issues. Sometimes, however, 
controversial political issues are also delegated to the Commission for the 
simple reason that Member States could not reach a common understanding 
in the Council.35 Some measures have a clearly legislative character and 
cannot be considered ‘executive’ measures, others are less important 
like the drafting of  a standard form. Besides the competences delegated 
formally, the committees are also assuming more informal functions in the 
integration process.36
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A fi rst type of competence can be identifi ed as interpreting norms: numerous 
basic instruments enable the Commission to interpret indeterminate legal 
terms using implementation measures.37 The dividing line between technical 
and political issues is diffi cult to draw in some cases.38

A second type of measures is based on general delegation clauses such as 
Art. 20 (1) of the Packaging Directive.39 These clauses are problematic because 
they give carte blanche freedom to interpret the basic instrument.

A third category concerns decisions in administrative procedures like 
the market authorisation for GMOs pursuant to Art. 18 (1) of Directive 
2001/18. Even though these decisions have no legislative character but are 
purely executive, their political implications can be very considerable.40 It 
seems that in product policy the delegation of individual decisions to the 
Commission is becoming increasingly important.41

Finally, the task of  updating Directives in line with developments in 
technology is of paramount importance. Amending the ‘technical’ annexes 
of environmental legal acts can have far-reaching consequences in practice. It 
is well known that these decisions may comprise strong political elements.42 
As a general rule, in environmental law the most important provisions 
are laid down in so-called ‘technical’ instructions of  sometimes unclear 
legal status. The competence of the Commission to adapt the Directive’s 
annexes to scientifi c and technical progress is therefore a powerful tool. This 
competence can be compared to the delegated legislative competence of 
national executive bodies that has, especially in environmental law, emerged 
as an important instrument. Adopting ‘technical’ annexes may even affect 
the scope of application of a directive. This is the case with the Hazardous 
Waste Directive, as we will see below.

Practical experience in selected environmental areas

Waste The so-called Technical Adaptation Committee formed under 
Art. 18 of the Framework Waste Directive43 is probably one of the most 
powerful comitology committees. It works in relation to almost all waste 
directives and regulations of the Community, which enable the Committee 
to undertake a multitude of  different tasks. Contrary to what its name 
suggests, ‘technical’ decisions are not the only ones taken: decisions which 
have a political impact are also taken.44

One prominent example that led to several referrals to the Council is 
the competence to draw up the catalogue of hazardous waste. This list is 
drawn up pursuant to Art. 1 (4) of  Directive 91/689/EEC by a Decision 
of  the Commission as part of  a comitology procedure. Contrary to the 
European Waste Catalogue under the Framework Waste Directive, this 
decision is decisive for the application of Directive 91/689 as the Directive 
only applies to waste that is defi ned as ‘hazardous’ under this Directive. 
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It is therefore unsurprising that the Council has dealt with the list several 
times in the context of a referral procedure.45 This is also one of the rare 
cases in which procedural questions played an important role.46

Table 4.2 Competences of the Art. 18 Committee 

Legal basis Competence Original 
procedure

New 
procedure

Directive 75/442/EEC
Art. 17 and Art. 18 

Adapting the Annexes to scientifi c and 
technical progress.

IIIa III

Art. 1 a) par. 2, Art. 18Draw up a European list of wastes. IIIa III
Directive 91/689/EEC 
Art. 1 par. 4, Art. 18 
Dir. 75/442/CEE

Draw up a list of hazardous wastes. IIIa III

Art. 9, Art. 18 Dir. 
75/442/CEE

Adapting the Annexes to scientifi c and 
technical progress.

IIIa III

Regulation No. 259/93
Art. 17 par. 2 and Art. 
18 Dir. 75/442/CEE

A surveillance system based on prior 
automatic export licensing shall be 
established.

IIIa III

Art. 17 par. 3 and Art. 
18 Dir. 75/442/CEE

Notifi cation of waste listed in Annex 
II that is considered as hazardous by 
the country of destination.

IIIa III

Art. 26 par. 4 and Art. 
18 Dir. 75/442/CEE

Establish Guidelines for the co-
operation of the competent authorities 
in case of illegal traffi c.

IIIa III

Art. 31 par. 2 and Art. 
18 Dir. 75/442/CEE

Determine details of the consignment 
note.

IIIa III

Art. 42 par. 1, Art. 18 
Dir. 75/442/CEE

Draw up the standard consignment 
note.

IIIa III

Art. 42 par. 3, Art. 18 
Dir. 75/442/CEE

Adaptation of Annex II.A, Annexes 
II, III and IV if  adaptations have been 
agreed under the review mechanism of 
the OECD.

IIIa III

Directive 94/62/EC
Art. 8 par. 2 

Determination of the numbering 
and abbreviations on which the 
identifi cation system is based.

IIIa III

Art. 11 par. 3 Determination of the types of 
packaging which are exempted from 
the requirement to respect certain 
concentration levels of heavy metals.

IIIa III

Art. 12 par. 3 Harmonisation of the information 
system.

IIIa III

Art. 19 Adaptation to scientifi c and technical 
progress.

IIIa III

Art. 20 par. 1 Determination of the technical 
measures necessary to deal with any 
diffi culties encountered in applying the 
provisions of this Directive.

IIIa III
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Chemicals There are two committees in the fi eld of dangerous substances. 
One of  the earliest committees is the Committee for the adaptation to 
technical progress of  legislation to remove technical barriers to trade in 
dangerous substances and preparations, established by Art. 29 of Directive 
67/548/EEC.47 Under Article 15 of  the Directive relating to existing 
substances,48 a further Committee for the adaptation to technical progress 
and implementation of the regulation on the evaluation and control of the 
risks of existing substances was set up. 

The committees play an important role in adapting the annexes in line 
with technical progress. The committee was established by Directive 89/678/
EEC which amended Directive 76/769/EEC. Before this, the annexes were 
updated using an ordinary legislative procedure. This amendment had as 
its sole objective the introduction of the comitology procedure. That is why, 
in the considerations of this Directive, we fi nd a clear explanation for the 
reason of this new procedure: to make the procedure more rapid.49

Under Directive 76/769 the Commission decides in comitology on market 
restrictions but only as far as substances are concerned that are already 
listed in the Directive and the modalities of  these restrictions are to be 
updated. In any case where market limitations for a new substance are on 
the agenda, the Council and the Parliament have to decide in the co-decision 
procedure.50

It is interesting that in this fi eld there has been in recent years some 
openness towards NGOs that participate in the committees, in particular 
in the committee under Directive 76/769/EEC.51 The chemical industry also 
is present there, both of course without a right to vote. 

It also has to be noted that – in contradiction to what was proposed by 
the White Paper on Good Governance52 – the Commission is in favour of 
comitology playing an even more important role in the fi eld of chemicals. 
Thus in the White Paper on Chemicals the Commission proposed to intensify 
the delegation of power to the Commission via the comitology procedure.53 
It is true that there are bad examples like the banning of phthalates in toys. 
In this case the Commission has been acting with interim decisions since a 
couple of years, as Council and Parliament have not come to any common 
proposal on the issue.54

GMOs A special situation exists under the GMO directives. The regulatory 
framework was originally established by Directives 90/219/EEC and 90/220/
EEC. The latter has been replaced by Directive 2001/18/EC. In both Directives, 
regulatory committees had been set up. This has been already pointed out 
by legal scholars and political scientists as an example of  the political 
bargaining process underlying the type of  committee that is established: 
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Table 4.3 Competences of committees in the fi eld of dangerous substances

Legal basis Competence Original 
procedure

New 
procedure

Art. 13 par. 1, 5. 
indent, Dir. 67/548/
CEE

Establish a list of equivalent 
Community legislation.a

IIIa III

Art. 16 par. 5 Confi rming or amending proposals 
for classifi cation and labelling.

IIIa III

Art. 22 par. 3 und 4 Technical requirements for the 
packaging of certain dangerous 
substances.

IIIa III

Art. 27 par. 2 General rules for the elaboration, 
distribution, contents and format of 
the safety data sheet.

IIIa III

Art. 28 and 29 (4a) Adaptation of the Annexes I, III, 
IV, V, IX to technical progress.

IIIa III

Art. 28 and 29 (4b) Adaptation of Annexes II, VI, VII, 
VIII to technical progress.

IIIb III

Art. 31 (2) Decision concerning safeguard 
measures.

IIIa III

Art. 2 bis 
Dir. 76/769/CEE

Adaptation of the Annexes to 
technical progress.

IIIa III

Art. 4 (2)
Regulation 793/93

Limitation of dangerous substances. IIIa III

Art. 5 Information on exempted 
substances listed in Annex II.

IIIa III

Art. 8 Draw up lists of priority. b IIIa III
Art. 11 par. 2 Adaptation of the risk evaluation of 

the priority substances.
IIIb III

Art. 12 par. 2 A decision to ask the 
manufacturer(s) and importer(s) 
to supply the information if  a 
substance may present a serious risk 
to man or the environment.c

IIIa III

Art. 14 par. 1 Adaptation of the Annexes I, II, III 
and IV to technical progress. 

IIIb III

Notes:
a See on this Directive 2000/21/EC of the Commission of 25.4.2000, OJ L 103 of 28.4.2000, 

p. 70.
b See Regulations EC/1179/94 and 2268/95 (OJ L 131 of  26.5.1994, p. 3 and OJ L 231 of 

28.9.1995, p. 18), also Regulation EC/143/97 of 27.1.1997.
c Regulation EC/142/97 of 27.1.1997, OJ L 25 of 28.1.1997, p. 11.
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the committee under Directive 90/219 is a type IIIb regulatory committee 
whereas the old Directive 90/220 had established a IIIa committee. Under 
Art. 30 of the new Directive 2001/18/EC a committee pursuant to type III 
working in accordance with Art. 5 of the Decision 1999/468/EC was set up. 
This committee has far-reaching competences. Furthermore under the new 
Regulation on food and feed a further committee was established.55

In the fi eld of GMOs, the legislator did not delegate all the competences 
for adapting the annexes to technical progress to the Commission,56 and even 
rescinded competence originally delegated to the Commission under Directive 
90/219/EEC to bring it back to the Council (but not to Parliament).57 

A further extraordinary point is Art. 31 (1) 3 of  Directive 2001/18/
EC. Under this provision a committee may provide guidance on the 
implementation of Art. 2 (4) second subparagraph of the Directive (which 
deals with the defi nition of placing on the market). The unusual point here 
is that it is not the Commission that is addressed by this provision, but 
the committee itself. It seems doubtful that this is in accordance with the 
Court’s Köster ruling. The Court held that the committee procedure would 
not affect the institutional balance, given that it was the Commission that 
was fi nally responsible and not the committee.58

Table 4.4 Competences of committees in the fi eld of GMOs

Legal base Competence Procedure

Directive 90/219/EEC
Art. 20 

Adaptation of Annexes II to V to 
technical progress.

IIIb

Directive 2001/18/CE
Art. 7 par. 3

Proposal for a simplifi ed procedure. III

Art. 10 Reporting by notifi ers on releases. III
Art. 11 par. 1 Setting up a system of exchange of 

information.
III

Art. 13 par. 2 h Establish the format of the summary of 
the dossier of notifi cation.

III

Art. 16 par. 2 Criteria and information for specifi ed 
GMOs by way of derogation from Article 
13.

III

Art. 18 par. 1 Community procedure in case of 
objections by a competent authority.

III

Art. 27 Adaptation of Sections C and D of Annex 
II, Annex III to VI, and Section C of 
Annex VII to technical progress.

III

Art. 31 par. 1 S. 3 Guidance provisions on the 
implementation of Article 2(4), second 
subparagraph.

III
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An important executive competence lies with the Commission in this fi eld: 
in practice, the Commission decides on all the marketing authorisations 
for genetically modifi ed plants using the comitology procedure.59 This is 
because the Member States are divided on this issue and neither in the 
committee nor in the Council is there a qualifi ed majority in favour of or 
against the placing on the market of GMOs.

Conclusions The overall conclusion to be drawn from the considerations 
so far is certainly that the role played by the committees in environmental 
policy is in fact just as important as we had presumed. This conclusion 
is supported by a number of  studies already undertaken. The empirical 
data since 2000 shows that comitology is still – probably increasingly 
– an extremely consensus-oriented form of  governance. The role of  the 
Commission is already strong and will presumably become even stronger 
after enlargement. But the environmental policy fi eld is also a prominent 
example of the far-reaching competences that are delegated to this procedure, 
to such an extent that substantial decisions are taken there, decisions that 
decide on the right to use environmental resources or to be protected against 
environmental harm; decisions that go beyond pure technical impact. The 
question of democratic legitimacy must therefore be raised.

EUROPEAN GOVERNANCE AND DEMOCRATIC 
LEGITIMACY 

Comitology and Democracy

The question of whether or not the European Community is suffering from 
a ‘democratic defi cit’ has been discussed for a long time now.60 This is not 
the right place to enter into that particular debate. From a political point of 
view it seems clear that lack of transparency and political accountability are 
major dangers for the integration process as a whole.61 The Commission, 
being well aware of this fact, underlines in its White Paper on European 
Governance: ‘Roles in the legislative and executive processes need to be 
clearer. Each of the EU institutions must explain and take responsibility 
for what it does in Europe. But there is also a need for greater clarity and 
responsibility from Member States and all those involved in developing and 
implementing EU policy at whatever level.’62

In political science, the relationship between comitology and democracy 
has also been discussed for some time.63 Given the extent of some decisions 
taken using the comitology procedure, it is obvious that the democratic 
legitimacy of this procedure must in principle be the same as that of ordinary 
legislative procedures. On the other hand, many technical decisions taken in 
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the committees do not affect the sphere of ‘the political’. The key problem 
therefore is to differentiate between political and technical issues. This is 
of  course a delicate issue. It seems nearly impossible to work out clear 
substantive criteria for such differentiation.64 However, it is plausible that 
the level of democratic legitimacy must be as high as the essential nature 
of the political issue that has to be decided. Due to a lack of appropriate 
substantive criteria, the only way to decide upon this problem is a procedural 
approach. The core question is therefore ‘who decides whether an issue 
can be delegated to comitology or not?’ The answer is clear: the legislator 
decides. The outcome of this is that the legislator must also be free to re-
examine this delegation.65

Traditional and New Approaches 

Traditionally, a ‘dual chain’ legitimises decisions of  the European 
Community. On the one hand, Council decisions are legitimised indirectly 
by the responsibility of the ministers before their national parliaments; on 
the other hand, the European Parliament is legitimised by the fact that its 
members are directly elected.66 It seems obvious that this traditional view is 
not able to suffi ciently legitimise decisions taken in comitology procedures 
where the Commission and the committees are the key players.

It is widely held that, from a democratic perspective, the Commission is 
the least legitimate body of the Community. Of course, the Commission has 
legitimacy due to the fact that its members are designated by democratically 
elected governments and affi rmed by the European Parliament. But it is 
true that this chain of legitimacy is rather fragile. The accountability of the 
Commission to the European Parliament is therefore an important check 
on its power, in addition to the fact that this power is limited in the ordinary 
legislative process. It is not the same with the comitology procedures. Here, 
the Commission is much more powerful – to the extent that measures can 
be implemented by the Commission even against a majority of Member 
States. From the view of ordinary European citizens, their infl uence on the 
Commission’s decision-making process is very limited and in the case of 
these procedures is almost non-existent.

A further problem also emerges. Generally, the binding force of  the 
basic instrument that empowers the Commission to legislate by committee 
procedures is very weak. The Council is not obliged to give precise guidelines 
in the basic instrument concerning the content and the extent of how the 
delegated power may be used as is for example the case under Art. 80 of 
the German Constitution.67 It also remains unclear whether substantial 
limitations to the power to delegate exist and how they can be defi ned. 
The ECJ ruled in its leading Köster case that the ‘basic elements’ have to 
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be addressed in the enabling provision of the basic instrument.68 But there 
are different defi nitions of what basic elements mean. Whereas the German 
Constitutional Court decides upon the ‘essential nature’ (Wesentlichkeit) of 
a legal Act on the basis of its potential to affect the basic rights of citizens, 
the ECJ considers an element to be basic if  it is important for Community 
policy.69 Thus the question of how specifi c the enabling provision has to 
be may even depend on the policy area. The Court held in the Köster case 
that this provision may be drawn up in general terms in the Common 
Agricultural Policy but has to be more specifi c in other areas. The doctrine 
of basic elements as it stands in the jurisprudence of the Court is therefore 
not suited to building an effective limitation of the Commission’s powers 
of delegation.

If  there is already a problem of legitimacy as regards the Commission’s 
role as legislator, the question becomes even more complex as far as the 
committees in the comitology procedure are concerned. On fi rst sight one 
might argue that the role of  the committees can improve the legitimacy 
of  the whole procedure, given that national civil servants are at work 
here and are personally responsible to their national governments.70 We 
dispute this argument insofar as there is some doubt whether or not there is 
actually suffi cient connection to the national executives. More importantly, 
the lack of  transparency is a major obstacle to legitimacy. The German 
Constitutional Court rightly held that the decision-making process of any 
legitimate power has to be transparent and understandable to the citizen.71 
The lack of transparency of the comitology procedures72 also leads to a 
lack of accountability.73 Frequently, it is unclear who is responsible for a 
decision and consequently it is diffi cult for voters to attribute any given 
outcome to a particular actor.74

This defi cit can only partly be compensated by an output-oriented75 
argument. It is true that in most cases, as we pointed out earlier, the procedure 
works effi ciently. Problem solving capacity is certainly one important element 
of a democratic decision-making process. But in cases of confl ict76 this is 
not enough: procedural aspects will then become an important argument 
and thus undermine the legitimacy of the decisions taken.

One new approach to explain, but also to justify the phenomenon of 
comitology is to be found in the theory of deliberative supranationalism. 
This concept was laid out by Joerges and Neyer77 and certainly delivers 
valuable insight. The normative core of this theory is that legitimacy can 
be produced by deliberative problem solving in committees. On the other 
hand, the comitology procedures can only be seen as deliberative panels to 
a certain extent.78 Even though we can observe a certain openness in some 
cases,79 the players in the comitology bargaining process are generally civil 
servants of the Member States and only to a small extent members of civil 
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society. It is neither a public debate80 nor a process between ‘free and equal’ 
people who have equal opportunity to infl uence the process.81

Nevertheless, in the context of a deliberative approach, democracy should 
be improved by strengthening rights to participation and by improving the 
transparency of rule making. The key problem of ‘bargaining democracies’ 
is to resolve the issue of  accountability.82 This is meant not in a formal 
sense83 but in terms of who is actually responsible.

Legitimacy Through Information and Participation

The traditional way to legitimise power in Europe must therefore be 
amended by adding a ‘third pillar’. The proactive informing of and inviting 
participation from interest groups and citizens must be strengthened.84

Information: light in the dark corridors of comitology
It is self-evident that modern democracies are based and depend on well-
informed citizens. Some authors even argue that the EU’s problem is less 
with a democratic defi cit and more with an information defi cit.85 In this 
respect, the Comitology Decision of 1999 and its implementation by the 
Commission has to be considered as a major step forward, because it 
establishes a comprehensive right to public information.86 This has to be 
seen as consistent with other measures taken in recent years to improve 
transparency for EU citizens.87

Article 7 (2) of Decision 1999/468 provides access to documents that are 
dealt with in the committees. The agendas and the minutes of the meetings 
are open to the public. This is in line with the ruling of  the Court that 
the rules that provide access to Commission documents shall apply where 
committee documents are concerned.88

In spite of these improvements, more pro-active endeavours are needed. 
The Directorate-General for Health and Consumer Protection can serve as 
an example. It provides ample information on the work of its committees 
on its web site.89 The same is true for the agriculture committees. This 
should be the rule for the other Directorates-General too.90 In this context, 
Art. 14 of the Standard Rules of Procedure91 should be revised. Although 
the title of this Article refers to ‘transparency’, Art. 14 (2) states that the 
committee’s discussions shall be kept confi dential. However, the results of 
the discussion should as a rule be opened up to the public. 

Participation
It is certainly true that, in today’s democracies, the participation of every 
citizen in decision making is an illusion. On the other hand, the potential 
of modern communication systems like the internet brings possibilities that 
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far exceed the traditional participation procedures. The Commission has 
already taken the fi rst steps by setting up a dialogue with NGOs concerning 
the White paper on European Governance.92 Thus the legislative process 
could be enriched by the direct, Europe-wide participation of citizens. The 
internet database eur-lex is a source of  major assistance in this respect, 
offering free access to the whole body of European Union law.93

The question is to what extent are comitology procedures suited to the 
more extensive participation of NGOs or citizens. The specialised issues 
that are treated in committees and the frequent necessity of quick decision 
making94 are certainly conditions that are not in favour of an approach in 
which ‘everybody’ participates. Participation must therefore be channelled 
towards representatives of civil society. Interest groups and NGOs already 
play a major role in the policy making process. One might argue that 
the lobbying of  interest groups is suited to altering the competences of 
democratic institutions, but this phenomenon is a widespread reality in 
Brussels. It is therefore important to guarantee fairness in the infl uence 
of  different interest groups. The Commission has to act as an ‘honest 
broker’ between the various interests. To date, there is no uniform picture 
in the comitology procedures as far as the participation of civil society is 
concerned.95 Minimum standards should be considered, that provide a 
basic level of participation.

 
LEGAL ASPECTS OF COMITOLOGY

Basis in the Treaty

There is currently a consensus that Art. 202 third indent EC as amended by 
the European Single Act (previously: Art. 145 EEC) provides a legal basis 
for conferring implementing powers on the Commission.96 The ‘modalities’ 
mentioned in the Article also cover, according to the general consensus, the 
setting up of committees that participate in the decision-making process of 
the Commission. Thus the power conferred on the Commission is limited 
from the outset. 

These ‘modalities’ were laid down in a general legally binding form for 
the fi rst time in the Comitology Decision of 1987.97 But the fact that fi ve 
different types of procedure98 – without considering the safeguard procedure 
– were set up by this fi rst Comitology Decision did not tend to improve 
legal certainty. Nor could the Decision be considered as a good example 
in terms of  transparency. This was underlined by the explicit statement 
in Art. 4 of the Decision that the procedures already in existence, as laid 
down in the ‘basic instrument’ before the entry into force of the Decision, 
would remain in force.
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The Comitology Decision of 1999 

Harmonisation with the Comitology Decision of 1987

The revised Comitology Decision of 1999 aimed to simplify the procedure 
and to make it more transparent.99 A major shortcoming of this Decision 
was, once again, that the existing procedures of the 1987 Decision remained 
in force. This led to the confusing situation that the fi ve existing procedures 
were supplemented by three new ones. Thus, instead of reducing the number 
of different procedures that number in fact grew. In one prominent case this 
led precisely to the question of whether the old IIIa regulatory procedure 
or the new III procedure was to be applied.100 The Commission, aware of 
this problem, proposed four ‘alignment regulations’101 – corresponding 
to the different legislative procedures – in order to bring the committee 
procedures into line with the new Comitology Decision. These regulations 
have since been adopted.102 

Committee procedures under the 1999 decision
The advisory procedure is laid down in Art. 3 of  Comitology Decision 
1999/468/EC. According to this procedure, a committee has a purely 
advisory role without any possibility of  infl uencing the decision-making 
process in a legal sense. The Commission shall, pursuant to Art. 3 (4), ‘take 
the utmost account’ of the opinion delivered by the committee. Nonetheless, 
the Commission is in theory free to take the measure even if  the committee 
is opposed to it. Member States have the right to ask to have their position 
recorded in the minutes.

The management committee procedure is laid down in Art. 4 of Decision 
1999/468/EC. According to this procedure, a committee has the power 
to bring a proposed measure before the Council, but only if  the opinion 
of  the committee reaches a qualifi ed majority against the Commission’s 
proposal. In any other case, the Commission can adopt the measure. In 
practice, if  the committee is neither in favour of the measure nor comes to 
a qualifi ed majority against it, the committee does not deliver an opinion. 
The Commission may even adopt the measure if  there is a referral to the 
Council, but it seems that in practice the Commission does not do so in 
the rare cases where a referral takes place.103 The Council may adopt a 
modifi ed measure with a qualifi ed majority. Thus the management procedure 
privileges the Commission in the committee phase but the Council in the 
referral phase.

According to the regulatory procedure, the committee has to deliver its 
opinion with a qualifi ed majority. The proposal is submitted to the Council 
if  there is a vote against the proposal but also if  there is no opinion from 
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the committee. In practice this is always the case if  the committee does 
not support the Commission with a qualifi ed majority. In contrast to the 
management procedure, the Commission cannot adopt the measure if  there 
is a referral to the Council, but has to submit the proposal to the Council 
and inform the European Parliament of  this. The Council may decide 
with a qualifi ed majority. If  the Council approves the proposal or does 
not act within the timeframe, or does vote against, but not with a qualifi ed 
majority, the Commission may adopt the measure. Only if  the Council 
votes with a qualifi ed majority against the Commission’s proposal may it 
stop the measure. In this case the Commission has three options: it may 
submit an amended proposal, submit the original proposal or initiate an 
ordinary legislative procedure on the basis of the Treaty. The latter may be 
the case for instance if  the opinion states that the proposed measure would 
essentially exceed the power delegated by the basic instrument. In cases 
where the Commission submits its original proposal once again without 
modifi cation, the Council could theoretically once again block the measure. 
It is unclear what should happen in this case to avoid a never-ending game 
of tennis.104

A further point should be noted if  the Council can amend the 
Commission’s proposal in the referral procedure. Literally, Art. 5 only states 
that the Council may adopt or oppose the proposal. The belief  is that, with 
reference to the practice under the old procedure, in this case the Council can 
nevertheless amend the proposal, but only where there is unanimity.105

Enforced role of EP
The competences of the European Parliament were substantially extended 
under the Comitology Decision of 1999. Article 7 (3) makes provision for 
Parliament to be regularly informed. Further details on the application 
of  Arts 7 (3) and 8 of  the Decision are laid down in an inter-institutional 
agreement between the Parliament and the Commission.106 The European 
Parliament is to be informed by the Commission on a regular basis of the pro-
ceedings of the committees involved in committee procedures. To that end, it 
is to receive, at the same time as the members of the committees and on the 
same terms, the draft agendas for committee meetings, the draft implement-
ing measures submitted to the committees107 and the results of voting and 
summary records of the meetings and lists of the authorities to which those 
persons designated by the Member States to represent them belong.

The implementation of the Decision and the agreement has improved 
signifi cantly since 1999108 due to reorganisation in the Commission and 
the fact that the information is sent via e-mail. Empirical analysis shows, 
however, that the adequate treatment of  this information is diffi cult to 
achieve given the sheer number of documents sent to the Parliament.109 
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Nevertheless, disagreement remains in respect of the timely delivery of 
information. Also, very recently, the Committee on the Environment, Public 
Health and Food Safety proposed a resolution claiming for the fi rst time 
that the Commission exceeded its competences by adapting a directive in 
light of technical progress (Art. 8 of the Comitology-decision).110

In the case of the regulatory procedure, the Commission has to inform 
Parliament if  the draft measure is not in accordance with the opinion of the 
committee or if  no opinion has been delivered. If  Parliament considers that 
the draft measure (where the co-decision procedure is concerned) exceeds 
the implementing powers provided for in the basic instruments (‘Excès de 
Pouvoir’ objection)111 it shall inform the Council. The council then disposes 
of a discretionary power to act on the proposal. 

The main shortcoming in the existing procedure is that Parliament has no 
power to control the comitology procedure equal to that of the Council.112 It 
has also been pointed out that the current version of Article 202 para. 3 EC 
does not refl ect the evolution in the institutional arrangements in favour of 
Parliament. Instead, the Treaty still refl ects an antiquated bipolar structure 
of the Community. It therefore should be amended.113 

The Commission’s Proposal of 2002/2004

Although the 1999 Decision on comitology had hardly been given an 
opportunity to prove its worth, in 2002 the Commission presented a new 
proposal to ‘reform the reform’ which now exists in an amended 2004 
version.114

The Commission presented a new proposal to amend Decision 1999/468/
EC on 11 December 2002.115 The Commission modifi ed this initial proposal 
after Parliament adopted a legislative resolution approving the proposal 
but proposing 17 amendments. The amended proposal of 22 April 2004116 
is currently in the fi nal stage of discussion. In the very near future, a third 
Comitology Decision will be in force.117

The aim of the new proposal is to place Parliament and the Council on 
an equal footing as regards supervising the Commission in comitology 
procedures under the codecision procedure. Insofar as the basic 
instrument was voted in another procedure, the Decision of 1999 remains 
unchanged.

The choice of the appropriate procedure
Article 2 of  the 1999 Decision makes provision for non-binding criteria 
against which to select the procedure. The proposed amendment eliminates the 
management procedure in favour of the advisory or regulatory procedure.118 
Thus the Commission intends to extend the advisory procedure to certain 
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administrative measures, for which other procedures are currently used (such 
as the adoption of executive measures for fi nancial aid programmes) .119

Obviously, the Parliament is in favour of this approach,120 although it has 
no infl uence on the advisory procedure. From the point of view of the EP, the 
traditional refl ex against the regulatory procedure is no longer appropriate, 
given that it now has – and in particular under the proposed Decision – an 
extended control function according to the regulatory procedure. 

Setting the Parliament on an equal footing
The Commission’s proposal provides for a procedure comprising two 
separate phases. In the executive phase, the Commission will be responsible 
for drawing up executive measures and submitting them to the committee. 
In the supervisory phase, the draft will be submitted to the European 
Parliament and the Council to enable them to exercise their right of political 
supervision.121

Compared to the existing regulatory procedure, we have to note fi rst of 
all a difference in the executive phase. Whereas in the existing procedure the 
Commission has to submit the measure to the Council straight away if  the 
committee has voted against it or no opinion has been delivered (referral 
to the Council), the new proposal provides for a further formal step in this 
case. Pursuant to Art. 5a (3) of the proposal, the Commission shall submit 
a new draft without delay if  the committee’s opinion was not favourable (or 
non-existent). The committee may make observations on the new draft; on 
this basis the Commission prepares its fi nal draft. It seems that the driving 
forces that already exist for reaching a compromise in the procedure will be 
further reinforced by this proposal; it is doubtful that this is necessary given 
the extremely low number of actual referrals to the Council.122

A further amendment concerns the supervision phase. Art. 5a (4) 
stipulates that the Commission forward the fi nal draft without delay to 
both the European Parliament and the Council. The new thing here is 
not that Parliament is informed of  the measure; this is already the legal 
practice in accordance with Art. 7 (3) of the existing Comitology Decision 
(of 1999). But, in contrast to the existing procedure, hereafter the Council 
will also be systematically informed of the measures (and not only, as it is 
the case at present, if  the proposed measure is not in accordance with the 
opinion of the committee and consequently a referral takes place). Thus, 
the amendment that seems to be an improvement, putting Parliament on 
an equal footing with the Council, in reality favours the Council by giving 
it the right to more information than it had previously.123

A major improvement is that the Parliament may under the new Art. 5a 
(5) ‘express any objections to the fi nal draft’. Thus the existing restriction 
that allowed only the ‘Excès de Pouvoir’ objection no longer applies. In this, 
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the Parliament has gained the same right as the Council. It will in future 
also be able to submit substantial comments on the proposed measure. 
The hurdle of the absolute majority might be considered too high, but the 
Council has to reach – even – a qualifi ed majority. 

The major problem of the whole proposal is that the legal consequences of 
such an objection are not at all precise. Parliament has obviously recognised 
this point, but has fi nally accepted a modifi ed proposal that offers the 
Commission all possible options.

In its initial proposal, the Commission put forward a rather woolly 
wording for Art. 5a (5) that would not oblige the Commission to take into 
account the objections made by Parliament or the Council.124 Parliament 
rightly criticised this wording in its Second Report and proposed that ‘in case 
of disagreement with the legislature the Commission must be placed in front 
of a threefold choice: either it abandons the idea of implementing measures 
altogether, or it chooses the alternative of a fully fl edged legislative procedure 
by proposing an act to modify or supplement the basic instrument, or it 
takes on board the objections raised by Parliament or Council and adopts 
the draft measures accordingly.’125 Nevertheless, the wording proposed by 
the Parliament also foresaw the possibility that the Commission would adopt 
its original proposed measure, in this case ‘accompanied by an appropriate 
statement’. The Commission did not agree to be bound by the position of 
the legislature and therefore rejected an interpretative statement.126 The 
Art. 5 (5) fi nally proposed reads as follows:

If  the European Parliament, by an absolute majority of  its members, or the 
Council, by the majority provided for by Article 205(2), expresses any objections 
to the fi nal draft of the executive measures presented by the Commission within 
one month, which may be extended by another month, of its being forwarded, 
the Commission, taking account of the positions of the European Parliament 
and the Council, may either present a proposal in accordance with the procedure 
in Article 251 of the Treaty, or adopt the original draft of measures, or adopt a 
modifi ed draft, or withdraw its draft of measures. The Commission shall inform 
the legislator of the action it intends to take on the latter’s objections and of its 
reasons for doing so.

The Commission has four options, including the option of adopting the 
original draft of the measures, despite the objections of the legislature. This 
is more power than the Parliament has ever had, but less than the Council 
had. In the referral phase, the Council had the last word and could stop 
a measure with a qualifi ed majority. Now the Commission decides on its 
own responsibility. In this way, the new proposal also shifts the power from 
the Council to the Commission during the ‘supervision’ phase. Thus the 
supervisory powers of the Parliament remain rather weak in legal terms. 
This might be considered acceptable given the political power Parliament 
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certainly can exert. But one should at least consider a real veto right in cases 
of the ‘Excès de Pouvoir’ objection. It is true that such cases will be rather 
rare.127 This would, however, be a logical consequence considering that we 
are talking about delegated legislation. The Commission rightly stresses 
that the ‘need for supervision by the legislature arises mainly when executive 
measures to be adopted by the Commission have a legislative substance, 
implementing essential aspects of  basic instruments or adapting others, 
such as when directives are brought into line with scientifi c and technical 
progress or their annexes are amended. In such cases the legislature needs 
to be able to supervise the exercise of  the powers conferred.’ We should 
amend this: supervision can only be effective if  it implies legally binding 
instruments. In this respect, the proposal as it stands is not satisfactory, 
although one might argue that in cases of ‘Excès de Pouvoir’ the Court of 
Justice would provide a place of appeal of last resort. 

CONCLUSION 

The empirical data since 2000 shows that comitology is still an important 
and – probably increasingly – an extremely consensus-oriented form of 
governance. Referrals to the Council are rare, but occur nevertheless, in 
particular in the fi eld of consumer protection and the environment. The 
environmental policy fi eld is also a prominent example of the far-reaching 
competences that are delegated to this procedure. Further, it should be noted 
that, in some fi elds, the Commission is in favour of comitology playing an 
even greater role, for example in the area of chemicals. 

Confl ict on the subject of comitology has been reduced considerably since 
the entry into force of Decision 1999/468/EC. In particular the improvement 
of information and transparency are important factors in legitimising this 
particular form of  governance. Also the enhanced enforcement role of 
the European Parliament must be acknowledged as a major improvement 
although it is still not on an equal footing with the Council.

On the other hand, the infl uence of  civil society in Comitology is still 
rather limited and depends largely on the attitude of the competent civil 
servant of the Commission chairing the respective Committee. Therefore, 
minimum legal standards that provide a basic level of participation should 
be considered.

Decision-making by committees will remain an important element of the 
Community policy system and will probably play an even more important 
role in the future. Despite the considerable improvements attained in making 
this particular system more transparent, improving the legitimacy of the 
decision-making process remains a crucial challenge. 
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NOTES

 *  Most of the empirical information used in this article was collected during a research 
fellowship at the ‘Centre d’Etudes de droit de l’Environnement’ at St. Louis University in 
Brussels in 2001/02. The project was funded by the Brussels regional research programme 
‘Research in Brussels’. I would like to thank my colleague Nicolas de Sadeleer for his 
support. The data was updated in 2004.

 1. The European Union Network for the Implementation and Enforcement of 
Environmental Law (IMPEL), created in 1992, which promotes the exchange of 
information and experience and the development of a greater consistency of approach 
in the implementation, application and enforcement of  environmental legislation is 
an informal Network of  the environmental authorities of  the Member States of  the 
European Union.

 2. See ‘Agencies’ in Chapter 3 on policy implementation by Hofmann and Tuerk in this 
book.

 3. Instructive is: G.F. Schäfer, ‘Linking Member State and European Administrations – The 
Role of  Committees and Comitology’, in: M. Andenas and A.Türk (eds), Delegated 
Legislation and the Role of Committees in the EC (Kluwer Law International, 2000), 
p. 3 et seq.

 4. The notion of ‘comitology’ is clearly Eurospeak. Whereas its original meaning described 
the science of  committees, see House of  Lords, Select Committee on European 
Communities, Third Report, Delegation of Powers to the Commission: Reforming 
Comitology, 2 February 1999, para. 2, it is used today to describe a specifi c method of 
decision-making by Committees, see K. Lenaerts and A. Verhoeven, ‘Towards a legal 
framework for executive Rule-making in the EU? The contribution of the new comitology 
decision’, Common Market Law Review 37, 645 (2000).

 5. G. Haibach, ‘The History of Comitology’, in: M. Andenas and A. Türk (eds), supra 
note no. 3 above, p. 185; C. Demmke, E. Eberharter, G.F. Schaefer and A. Türk, ‘The 
History of Comitology’, in: R. Pedler and G.F. Schäfer (eds), Shaping European Law 
and Policy: The Role of Committees and Comitology in the Political Process (Maastricht 
1996), p. 61 ff.; J.-L. Sauron, ‘Comitologie: comment sortir de la confusion?’, Revue 
du Marché unique européen 1, 34 (1999); A. Töller, Komitologie (Opladen, 2002), 
p. 231 et seq.; C. Neuhold, Das Europäische Parlament im Rechtsetzungsprozeß der 
Europäischen Union (Frankfurt am Main: Peter Lang, 2001), p. 106 ff.; W. Meng, ‘Die 
Neuregelung der EG-Verwaltungsausschüsse’, Zeitschrift für ausländisches öffentliches 
Recht und Völkerrecht 48 (1988), p. 209; H. Schmitt von Sydow, Die Verwaltungs- 
und Regelungsausschußverfahren (Baden-Baden: Nomos, 1973), p. 42 ff.; O. Harnier, 
Kompetenzverteilung und Kompetenzübertragung zwischen Rat und Kommission unter 
Berücksichtigung der Einsetzung von Hilfsorganen im Recht der EWG (doctoral thesis, 
1969), p. 173; C. Bertram, Das Verwaltungsausschußverfahren (doctoral thesis, 1967), 
p. 7 et seq.

 6. See the table in J. Falke, ‘Comitology: From small councils to complex networks’, in: 
M. Andenas and A. Türk (eds), supra note 3, p. 343.

 7. Cf. C. Demmke et al., supra note 5, p. 61.
 8. Recently in: M. Pollack, The Engines of  European Integration (Oxford, 2003), 

pp. 114–54.
 9. M. Jachtenfuchs, B. Kohler-Koch, ‘Regieren im dynamischen Mehrebenensystem’, in: 

M. Jachtenfuchs, B. Kohler-Koch (eds), Europäische Integration, (Opladen 1996), p. 15 
seq. 

 10. J. Falke, supra note. 6, pp. 335–6. This picture holds even true if we leave aside agriculture, 
external trade and customs. In the remaining areas, which in 1997 constituted 20.8 per 
cent of the total number of pieces of legislation, the share of Commission legislation 
reached a ratio of 68.4 per cent, see Falke, supra note 6, p. 335.

 11. G. Winter, ‘Kompetenzen der Europäischen Gemeinschaft im Verwaltungsvollzug’, in: 
G. Lübbe-Wolff  (ed.), Der Vollzug des europäischen Umweltrechts (Berlin, 1996), p. 107. 
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The problem is, that there exists no clear distinction between legislation and execution 
on the EC level, see for a more formal approach: K. Lenaerts, ‘Regulating the regulatory 
process: “delegation of powers” in the European Community’, European Law Review 
(1993), p. 23 seq.

 12. The problems in gaining reliable data at this time are pointed out by the House of 
Lords (supra note. 4), ‘about 250 comitology committees’. Other fi gures are given by C. 
Demmke and G. Haibach, ‘Die Rolle der Komitologieausschüsse bei der Durchführung 
des Gemeinschaftsrechts und die Rechtsprechung des EuGH’, Die Öffentliche Verwaltung 
(1997), p. 710; J.-L. Sauron, (supra note 5), p. 67 (422 committees, of which 414 worked 
according to comitology procedures in 1998).

 13. Council Decision 1999/468/EC of 28.6.1999, OJ L 184 of 17.7.1999, p. 23.
 14. This list was published in 2000, OJ C 225 of 8.8.2000, p. 2. 265 committees were listed. 

The list has not been published again, but the number of committees is now regularly 
stated in the Reports of the Commission on the working of the Committees, see infra 
n. 13.

 15. Report from the Commission on the working of committees in 2003, COM(2004) 860 
fi nal. See also the previous reports concerning 2002, OJ C 223 E of  19.9.2003 p. 16; 
concerning 2001, COM(2002) 733 fi nal and concerning 2000, OJ C 37 of  9.2.2002, 
p. 2. 

 16. COM(2004) 860 fi nal, p. 7. The fi gures from the previous reports show almost the same 
number: 254 in 2000 (this fi gure was corrected in the report for 2001, see Report from 
the Commission COM(2002) 733 fi nal p. 8, n. 27.); 247 in 2001, (COM(2002) 733 fi nal 
p. 8 Table I.), 257 in 2002, OJ C 223 E of 19.9.2003 p. 19 (obviously, there has been a 
typographical or arithmetical error in the 2003 report, which indicates for 2002 a different 
number of only 256 committees instead of 257, the fi gure given by the 2002 report).

 17. Report from the Commission 2003, COM(2004) 860 fi nal, p. 7.
 18. Report from the Commission 2003, COM(2004) 860 fi nal, pp. 8–9. The fi gures for the 

previous years: 97 of 257 in 2002, 106 of 247 in 2001 and 109 of 254 in 2000.
 19. Report from the Commission 2003, COM(2004) 860 fi nal, pp. 8–10. For the previous year 

see the Report from the Commission 2002, OJ C 223 E of 19.9.2003 p. 21 table III and 
p. 22 table V. The Commission rightly points out that the number of instruments adopted 
does not affect the importance of the decision taken. In particular in the Agricultural 
fi eld a high number of decisions of a purely administrative nature are taken.

 20. H. Schmitt von Sydow, supra note 5, p. 74 seq.; J. Falke, ‘Komitologie – Entwicklungen, 
Rechtsgrundlagen und erste empirische Annäherung’, in: C. Joerges and J. Falke (eds), 
Das Ausschußwesen der Europäischen Union (Baden-Baden, 2000), p. 43 seq.

 21. A. Töller, H.C.H. Hofmann, ‘Democracy and the Reform of  Comitology’, in: M. 
Andenas, A. Türk (eds), supra note 3, p. 34.

 22. Report from the Commission 2002, OJ C 223 E of 19.9.2003 p. 18. In 2000 six cases are 
reported out of a total number of 2838 instruments adopted. In 2001 there have been 
10 referrals out of the 2674 instruments adopted. This constitutes 0.25 per cent for 2002 
(0.2 per cent in 2001 and 0.37 per cent in 2000).

 23. Report from the Commission 2003, COM(2004) 860 fi nal, p. 5.
 24. Only under the regulatory procedure does the Commission have to obtain a qualifi ed 

majority that approves its proposal. There will also be a referral to the Council in every 
case where no opinion is delivered. In contrast to this, under the management procedure 
the referral takes place only if  there is a qualifi ed majority against the Commission’s 
proposal. If  there is no vote (which is systematically the case if  a qualifi ed majority 
exists neither in favour nor against the Commission’s proposal) there will be no referral 
to the Council. This means that it is much more diffi cult to obtain a referral under 
the management procedure. It is worth noting that in Agriculture for example, 101 
‘no opinions’ (as against 1354 favourable opinions) were delivered (Report from the 
Commission 2002, OJ C 223 E of 19.9.2003 p. 30).

 25. Further referrals in 2001 concerned Enterprise (2), Agriculture (2) and Trans-European 
Networks (1).

 26. Report from the Commission 2002, OJ C 223 E of 19.9.2003 p. 18.
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 27. The BSE case is one example, cf. J. Falke, supra note 6, pp. 355–6.
 28. Schäfer distinguishes between rule-interpreting, fund-approving und rule-setting 

functions. However, a committee can have multiple functions, see G.F. Schäfer, 
‘Committees in the EC Policy Process: A First Step Towards Developing a Conceptual 
Framework’, in: R. Pedler and G.Schäfer, supra note 5, pp. 16–18.

 29. A. Töller, supra note 5, p. 349 et seq.
 30. The different procedures are explained under III.
 31. The interviews the author conducted during the research project with stakeholders 

and committee members lead to the conclusion that in ‘normal’ cases the type of 
procedure is not signifi cant, see also J. Neyer, ‘Risikoregulierung im Binnenmarkt: Zur 
Problemlösungsfähigkeit der europäischen politischen Verwaltung’, in: C. Joerges and 
J. Falke (eds), supra note 20, p. 287; sometimes civil servants in the Member States even 
ignore the procedure, Leclercq, ‘La participation des autorités exécutives à l’élaboration 
du droit communautaire par la Commission Européenne’, in: Y. Lejeune, (ed.), La 
participation de la Belgique à l’élaboration et à la mise en oeuvre du droit européen 
(Brussels, 1999) p. 156; see also A. Töller, H.C.H. Hofmann, supra note 21, p. 36.

 32. See A. Töller, ‘The Article 19 committee: The Regulation of  the Environmental 
Management and Audit Scheme’, in: M.C.P.M. van Schendelen and R. Pedler (eds), 
EU Committees as Infl uential Policy-makers (Aldershot, 1998), pp. 179–206.

 33. The fi gures are based on the list published in OJ C 225 of 8.8.2000, p. 8 for 2000 and on 
the Report from the Commission 2003, COM(2004) 860 fi nal, p. 8.

 34. See the fi gures for the years until 1999, counted on the basis of the general budget of 
the EC, in J. Falke, supra note 6, Table 4 at p. 347.

 35. As an example we can mention the Directive on used vehicles, see on this M. Onida, 
‘The Determination of EC Environmental Technical Rules, with Specifi c Regard to the 
Implementation Procedures of the Commission’, in: A. Biondi, M. Cecchetti, S. Grassi 
and M. Lee (eds), Scientifi c Evidence in European Environmental Rule-Making: The Case 
of the Landfi ll and End of Life Vehicles Directives (New York: Aspen Publishers, 2003), 
chapter 3.1.

 36. These have been the fi ndings assumed by the interviews with Members of the Committees, 
see also A. Bücker and S. Schlacke, ‘Die Entstehung einer “politischen Verwaltung” 
durch EG-Ausschüsse – Rechtstatsachen und Rechtsentwicklungen’, in: C. Joerges and 
J. Falke (eds), supra note 20, p. 210.

 37. Examples are Art 22 (3) and (4) of Directive 67/548/EEC enabling the establishment of 
technical requirements concerning the packaging of dangerous substances, the setting 
up of a priority list under Art. 8 of  Regulation N. 793/93, Art. 31 (2) Regulation N. 
259/93 Art. 7 (3) of Directive 2001/18/EG (GMO). 

 38. See also the pesticide case, n. 132 below.
 39. The provision reads as follows: ‘The Commission, in accordance with the procedure 

referred to in Article 21, shall determine the technical measures necessary to deal with 
any diffi culties encountered in applying the provisions of this Directive in particular to 
inert packaging materials, put on the market in very small quantities (i.e. approximately 
0,1 % by weight) in the European Union, primary packaging for medical devices and 
pharmaceutical products, small packaging and luxury packaging’ (accentuation by the 
author).

 40. The product authorisation procedure on EC-level should be organised more transparent 
and with participation of the stakeholders, see B. Gill, J. Bizer and G. Roller, Riskante 
Forschung (Berlin 1998), p. 340 ff.; see also the example given by A. Töller, supra note 5, 
p. 401 seq. 

 41. S. Schlacke, ‘Centralisation and europeanization of  administrative implementation: 
Product safety legislation’, in: M. Andenas and A. Türk (eds), supra note 3, p. 311.

 42. The example given by M. Onida, supra note 35, chapter 3.1 highlights this political 
sensitivity of some issues. In the case of the End-of-life Vehicles Directive the adaptation 
of Annex II was decided not by the Commission’s civil servants but by the College of 
the Commissioners.

 43. It was set up originally under a IIIa procedure.
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 44. The confl icts of interest are described by S. Leubuscher, Parallel Decision-making: the 
Use of Committees in the Area of EC Waste Management Law, R.A.E. (1999), p. 407, 
in particular p. 414 ff. See also M. Onida, supra note 35, who describes the lobbying 
of  the car industry on the Commission in order to introduce exemption clauses in 
Annex II of  the Directive 2000/53/EC.C. Demmke and G. Haibach, supra note 12, 
p. 718, argue rightly that the committee is the ‘actual decision-making body’ (‘faktische 
Entscheidungsgremium’).

 45. The fi rst list had already been set up by the Council. The background to this procedure 
is analysed by S. Leubuscher (supra note 44), p. 418.

 46. See the example below note 100.
 47. Council Directive 67/548/EEC of 27 June 1967 on the approximation of laws, regulations 

and administrative provisions relating to the classifi cation, packaging and labelling of 
dangerous substances, OJ L 196 of 16.8.1967, p. 1.

 48. Council Regulation (EEC) No 793/93 of 23 March 1993 on the evaluation and control 
of the risks of existing substances, OJ L 84 of 5.4.1993, p. 1.

 49. In the preamble it is explained as follows: ‘Whereas the public and the environment 
are constantly exposed to new risks resulting from the use of  chemical products; 
Whereas when damage is detected and in particular when cases which have serious 
consequences for human health are observed, immediate action is required for the 
prohibition or limiting of  the marketing or use of  certain dangerous substances 
and preparations at Community level; Whereas, in its present wording, Directive 
76/769/EEC (4) does not stipulate that adaptations to technical progress of  the 
Annexes may be decided upon by the Commission, assisted by a committee, 
and accordingly each adaptation must be the subject of  a Council decision; 
Whereas technical progress makes it necessary to adapt the provisions contained in the 
Annex to Directive 76/769/EEC promptly; Whereas, to make it easier to implement the 
required measures, it is necessary to institute a procedure providing for close collaboration 
between the Member States and the Commission;…’

 50. This arises from Article 2a: ‘Amendments required to adapt the Annexes to technical 
progress, with regard to the substances and preparations already covered by the Directive, 
shall be adopted in accordance with the procedure laid down in Article 21 of Directive 
67/548/EEC, as last amended by Decision 88/490/EEC.’

 51. See on this: G. Roller, La Comitologie – entre effi cacité et légitimité démocratique, CEDRE 
(Centre d’étude du droit de l’environnement), (Brussels, 2001, Report not published). 

 52. ‘If  these orientations are followed the need to maintain existing committees, notably 
regulatory and management committees, will be put into question. Therefore a review 
of existing committees would have be undertaken and their continued existence assessed. 
This assessment should take account of the need for expert advice for the implementation 
of EU policies’ (European Governance A White Paper OJ C 287/01, p. 26).

 53. ‘A further acceleration is needed in order to proceed to risk management decisions for 
other substances in a reasonably short time frame. Thus the Commission should be 
authorised to use the Committee Procedure under Directive 76/769 more extensively 
than in the past.’ White Paper, Strategy for a future Chemicals Policy COM(2001) 88 
fi nal, p. 20. 

 54. See Commission Decision 2004/781/EC of  18 November 2004 amending Decision 
1999/815/EC concerning measures prohibiting the placing on the market of toys and 
childcare articles intended to be placed in the mouth by children under three years of 
age made of soft PVC containing certain phthalates.

 55. Regulation (EC) No 1829/2003 of  22 September 2003 on genetically modifi ed food 
and feed, OJ L 268 of 18 October 2003, p. 1. Article 35 of this Regulation assigns the 
Standing Committee on the Food Chain and Animal Health, set up by Article 58 of 
Regulation (EC) No 178/2002, as the comitology committee under the Feed and Food 
Regulation, working as a regulatory committee.

 56. Under Art. 27 of Directive 2001/18/EC Sections C and D of Annex II, Annexes III to 
VI, and section C of Annex VII shall be adapted to technical progress in accordance 
with the comitology procedure laid down in Article 30(2) of the Directive. 
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 57. Under Directive 90/219/EEC on the contained use of  genetically modifi ed micro-
organisms Art. 20 originally delegated the adaptation to technical progress of Annexes 
II-V to the Commission. Directive 98/81/EC amending Directive 90/219/EEC then 
introduced a new Art. 20a providing that ‘Amendments to Annex II, Part B, shall be 
adopted by the Council acting by qualifi ed majority on a proposal from the Commission’. 
This form of  self-delegation of  implementing power to the Council is problematic, 
because it undermines Parliament’s right to intervene. Annex II part B concerns criteria 
establishing the safety of GMMs to human health and the environment.

 58. Case 25/70 Köster [1970] ECR 1161 para. 9. The provision might also be interpreted 
in a non-binding way, at least pursuant to the English text version that uses the word 
‘guidance’ whereas the German version says ‘Leitlinien’ (guidelines). In any case, binding 
guidelines cannot be set by the committee but only by the Commission. 

 59. This was already the case before the lifting of  the moratorium, see for example C. 
Landfried, ‘Beyond Technocratic Governance, The Case of Biotechnology’, European 
Law Journal 3, 255 (1997) at p. 260.

 60. Authors who see a democratic defi cit: M. Zuleeg, ‘Der Verfassungsgrundsatz der 
Demokratie und die Europäischen Gemeinschaften’, Der Staat (1978), p. 27. E. 
Denninger, ‘Vom Ende nationalstaatlicher Souveränität in Europa’, JZ (2000) 1121, 
p. 1126. On the other side of the argument (that is claiming no defi cit): K. Armingeon, 
‘The Democratic Defi cit of the European Union’, Aussenwirtschaft (1995), p. 67 ff.; A. 
Randelzhofer, ‘Zum behaupteten Demokratiedefi zit der Europäischen Gemeinschaft’, 
in: P. Hommelhoff/P. Kirchhof  (eds), Der Staatenverbund der Europäischen Union 
(Heidelberg, 1994), p. 39 (46). 

 61. See also E. Vos, ‘The Rise of  Committees’, European Law Journal 3, 210 (1997), 
p. 214.

 62. European Governance - White Paper OJ C 287/01, p. 7.
 63. G.F. Schaefer, ‘Committees in the EC Policy Process: A First Step Towards Developing 

a Conceptual Framework’, in: R. Pedler and G.F. Schäfer (eds), supra note, 5, p. 23 ‘one 
of the most serious democractic defects’. J. Neyer, supra note 31, p. 257 ff.; A. Töller, 
H.C.H. Hofmann, supra note 21, p. 25 ff. 

 64. See also C. Landfried, supra note 59, on the case of  biotechnology: ‘the process of 
distinction has become part of a political struggle’, at p. 216.

 65. See on the role of Parliament below. 
 66. Bundesverfassungsgericht (German Constitutional Court) of  12.10.1993, Deutsches 

Verwaltungsblatt (1993) 1258.
 67. See on this: A. Türk, ‘Delegated legislation in German constitutional law’, in, M. Andenas, 

A. Türk (eds), supra note 3, p. 128 seq. 
 68. ECJ, Rs. 25/70, Urt. v. 17.12.1970, Slg. 1970, p. 1161. ‘Doctrine of basic elements’, see 

also House of Lords, supra note 4, para. 64.
 69. ECJ, case C-240/90 of 27 October 1992, ECR 1992 I-5383, para. 37.
 70. Cf. S. Schlacke, Risikoentscheidungen im europäischen Lebensmittelrecht (Baden-Baden: 

Nomos, 1998), p. 296.
 71. Bundesverfassungsgericht, Deutches Verwaltungsblatt (1993), 1259.
 72. Most of the criticism of comitology points out the lack of transparency, for example 

M. Große Hüttmann, ‘In der Unterwelt der Ausschüsse: Die Rolle der Komitologie 
in der Europäischen Union,’ Gesellschaft, Wirtschaft, Politik (2002), p. 187. M. Führ, 
‘Von Rio nach Brüssel über 15 europäische Hauptstädte – Entwicklungstendenzen im 
Europäischen Umweltrecht’, KritV (1995) p. 348; Leclercq, supra note. 31, p. 165: ‘Ce 
phénomène contribue également à l’accentuation du défi cit démoctratique de l’Union 
européenne dans la mesure où les experts interagissent entre eux dans leurs fi lières 
respectives en toute confi dentialité, dans le plus grand secret, et sans aucun contre-
pouvoir.’

 73. See also the Commission’s White Paper ‘European Governance’, OJ C 287/01, p. 7: 
‘Roles in the legislative and executive processes need to be clearer’. N. Moussis, ‘La 
construction européenne et le citoyen: Défi cit démocratique ou défi cit d’information?’, 
Revue du Marché commun et de l’Union européenne (2000), p. 153.
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 74. A. Ballmann, D. Epstein and S. O`Halloran, ‘Delegation, Comitology, and the Separation 
of Powers in the European Union’, International Organization 56(3), 554 (2002).

 75. F. Scharpf, Regieren in Europa (Frankfurt am Main, New York: 1999), p. 20.
 76. A prominent example is the case of GMOs, where committee procedures are obviously 

misused because of a lack of political consensus.
 77.  C. Joerges and J. Neyer, ‘From Inergovernmental Bargaining to Deliberative Political 

Processes: The Constitutionalisation of Comitology’, European Law Journal 3(3), 273–99 
(1997).

 78. A critical approach to this conceptualisation of comitology can be found at A. Töller, 
supra note 5, pp. 200–202. See also M. Pollack, supra note 8, p. 127.

 79. This holds true for instance for the committee set up under the EMAS Regulation. 
Participative approaches are also enforced under the air pollution directives, see C. 
Hey, ‘Zukunftsfähigkeit und Komplexität: Institutionelle Innovationen in der EU’, in: 
V. v. Prittwitz, Institutionelle Arrangements in der Umweltpolitik (Opladen: 2000), p. 85 
et seq. 

 80. A. Töller, supra note 5, p. 201.
 81. On this precondition for a deliberative system, see: M. Rhinard, ‘The Democratic 

Legitimacy of the European Union Committee System’, Governance (2/2002)), p. 191, 
200: ‘whether issues are considered fairly and thoughtfully’.

 82. In this respect independent Agencies would be preferable. On the other hand –in 
particular the fi eld of  risk-regulation – Agencies would probably not be capable of 
integrating the diverse normative, ethical and cultural dimensions of the Member States, 
see Joerges and Neyer (above n. 78), at 285.

 83. The Commission is formally responsible for the outcome of the comitology procedures 
as the committee itself  only delivers opinions. 

 84. ‘Inclusiveness in terms of participation’, A. Töller and H.C.H. Hofmann, supra note 
22, p. 34.

 85. N. Moussis, ‘La construction européenne et le citoyen: Défi cit démocratique ou défi cit 
d‘information?’, Revue du Marché commun et de l’Union européenne (2000), p. 153.

 86. See below II C. 1.
 87. See Regulation No 1049/2001 of 30.5.2001 (OJ 2001, L 145, p. 43). 
 88. ECJ, case T-188/97 (‘Rothmans’) of 19.7.1999.
 89. http://europa.eu.int/en/comm/food/fs/sc.
 90. Pursuant to Art. 7 (5) of the Comitology decision, the Commission has set up a Register 

giving the references of all documents sent to the EP under comitology procedures (since 
2003), see http://europa.eu.int/comm/secretariat_general/regcomito/registre.cfm?CL=en. 
Nonetheless, this does not supersede information before measures are taken. 

 91. OJ C 38 of 6.2.2001, p.3.
 92. Another recent example is the Commission’s consultation on the ‘CAFE’ (Clean Air 

for Europe) thematic strategy on air pollution. This consultation drew 11 500 responses 
- the highest number yet for a European Commission online questionnaire. The large 
majority were from private citizens, especially from Portugal and the EU’s ten new states, 
see Environmental Daily, issue 1872, 23/02/05.

 93. http://europa.eu.int/eur-lex/de.
 94. To an extent that even national delegations in the Committees have only a few weeks to 

respond to sophisticated proposals, see Joerges and Neyer, supra note 77, at 290.
 95. See also G. Roller, ‘Komitologie und Demokratieprinzip’, Kritische Vierteljahresschrift 

für Gesetzgebung und Rechtswissenschaft 86–3 (2003), 249, pp. 266–7; C. Hey, supra note 
79, pp. 89–90.

 96. Whereas the setting up of the comitology system in the 1960 could be considered praeter 
legem but was accepted by the court in the Köster case, Case 25/70 Köster [1970] ECR 
1161 para. 9. 

 97. OJ 1987, L 197, p. 33. On the history of this Decision see: J.-L. Sauron, supra note 5, 
p. 38 et seq.

 98. The advisory procedure (type I), the two variants of the management procedure (type 
IIa and IIb) and the regulatory procedures (type IIIa and IIIb).
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 99. OJ L 184 of 17.7.1999, p. 23. See K. Lenaerts and A. Verhoeven, supra note 4, p. 645; 
H. Tichy, ‘Der neue Komitologiebeschluss’, ZfRV (2000), p. 134; from a practical 
perspective, see: M. Onida, supra note 35.

 100. Thus, in the Technical Adaptation Committee under Art. 18 of  the Framework 
Waste Directive a confl ict occurred in 2000 on the question whether or not asbestos-
contaminated building materials should be considered as hazardous waste. Whereas the 
Commission argued in favour, a qualifi ed majority in the Committee was opposed to this 
classifi cation. The original adaptation of the hazardous waste list had been undertaken 
under the IIIa regulatory procedure as laid down by the 1987 Comitology Decision. 
The Directive had not yet been adapted to the new procedure. Hence, the Commission 
held – from an almost irreproachable formal point of  view – that the old procedure 
should apply, whereas the Committee was of the opinion that the measure had to be 
based on the new procedure. The background to this struggle is as follows: under the 
old procedure the Council could only change the Commission’s proposed measure with 
unanimity whereas the new procedure provides that a qualifi ed majority could block 
the measure. In the end, the Commission and the Member States found a compromise 
during the referral procedure in the COREPER. The decision voted by the Council is 
23.7.2001, OJ L 203 of 28.7.2001, p. 18; cf. also M. Onida, supra note 35. 

 101. COM(2001) 789 fi nal of 27.12.2001. 
 102. Report from the Commission 2003 COM (2004) 860 fi nal, p. 3. The old management 

procedures IIa and IIb of  the 1987 Decision are replaced by the procedure II of  the 
1999 decision, the regulatory procedures IIIa and IIIb are replaced by the new III 
procedure.

 103. The Commission declared that it would try to secure a satisfactory decision that would 
‘also muster the widest possible support within the Committee’ OJ 1999 C 203, p. 1.

 104. M. Onida, supra note 35, para. 2.2, proposes that in this case the Council would only 
have the choice between adopting the measure with a qualifi ed majority or amending it 
with unanimity. However, K. Lenaerts and A. Verhoeven, supra note 4, argue at p. 676 
that the Council could also reject the measure for a second time and that the measure 
could not then be enacted. Both interpretations are possible under the wording of Art. 
5 of Decision 1999/468.

 105. K. Lenaerts and A. Verhoeven, supra note 4, at p. 677.
 106. Agreement between the European Parliament and the Commission on procedures for 

implementing Council Decision 1999/468/EC of 28 June 1999 laying down the procedures 
for the exercise of  implementing powers conferred on the Commission, OJ L 256 of 
10.10.2000, p. 19.

 107. This is obligatory under basic instruments adopted under the co-decision procedure. 
The Commission undertook to put forward specifi c draft measures for implementing 
basic instruments which, although not adopted under the co-decision procedure, are of 
particular importance to the European Parliament.

 108. The big struggles of the past seem to be history, see K. St C Bradley, ‘The European 
Parliament and Comitology: On the Road to Nowhere?’, ELJ 3(3), 230 (1997).

 109. The staff  members of the Parliament in the fi eld of environmental and consumer policy 
receive up to 30 measures monthly via e-mail. It should also be noted that comitology 
measures play only a very subordinated role in the daily work of Parliament, given that 
its main focus is on legislative measures.

 110. Motion for a resolution B6-0000/2005, 16/03/2005 on the draft Commission decision 
amending for the purposes of adapting to the technical progress the Annex to Directive 
2002/95/EC of the European Parliament and of the Council on the restriction of the 
use of certain hazardous substances in electrical and electronic equipment.

 111. See also Art. 8 of the Decision. The EP can also object to a proposed measure if  there 
is no referral to the Council where the measure is based on a basic instrument adopted 
in the co-decision procedure. In 2000 one case is reported, where Parliament asked for 
re-examination of a measure but without claiming an ‘Excès de Pouvoir’. Pursuant to the 
Commission’s Report, the Commission took the observations into account, Commission 
report on the working of the committees during 2000, OJ C 37 of 9.2.2002, p. 3.
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 112. See also House of Lords, supra note 4, para. 18 and 19.
 113. See the Commission’s proposal COM(2002) 728 fi nal. K. Lenaerts and A. Verhoeven, 

supra note 4, p. 648.
 114. Amended proposal for a Council Decision amending Decision 1999/468/EC laying down 

the procedures for the exercise of implementing powers conferred on the Commission, 
COM (2004) 324 fi nal of 22/04/2004.

 115. Proposal for a Council Decision amending Decision 1999/468/EC laying down the 
procedures for the exercise of  implementing powers conferred on the Commission 
COM(2002) 719 fi nal of 11.12.2002.

 116. COM(2004) 324 fi nal.
 117. Formally, the Decision of 1999 was not replaced, but amended by the new proposal.
 118. As with the proposal as a whole, this only concerns cases where the basic instrument 

was voted in the co-decision procedure.
 119. COM(2002)719 fi nal, Explanatory Memorandum, p. 4.
 120. The Parliament has always argued for using more advisory instead of other types of 

procedures, see for example S. Leubuscher, supra note 44, p. 407–408. 
 121. COM(2002)719 fi nal, Explanatory Memorandum, p. 5.
 122. See above I A. In 2003, there were none at all.
 123. It is doubtful that this is necessary, given that the Member States can be – and are usually 

– informed by their representatives in the Committees. It is precisely the aim of Art. 7 (3) 
of Decision 1999/468/EC to make up for this disadvantage that the EP suffers from. 

 124. The wording reads as follows: ‘If  the European Parliament, by an absolute majority 
of its members, or the Council, by the majority provided for by Article 205(2) of the 
Treaty, express any objections to the fi nal draft of the executive measures presented by 
the Commission within one month, which may be extended by another month, of its 
being forwarded, the Commission must either withdraw its draft and present a proposal 
for an instrument in accordance with the procedure in Article 251 of the EC Treaty, or 
adopt the proposed measure, possibly amending its draft to take account of the objections’ 
(italics set by the author). 

 125. Second Report, Committee on Constitutional Affairs, A5-0266/2003 fi nal of  11 July 
2003, p. 8 (Amendment 2) and p. 10 (amendment 6).

 126. COM(2004) 324 fi nal, Explanatory Memorandum, p. 3.
 127. Since Art. 8 has been in existence to make provision for this objection (without a veto 

right), no case has been reported. There was one previous prominent example: the case of 
the Pesticide Directive that was amended by Directive 94/43/EC. In this case the Council 
acted itself  as delegated (‘self-delegation’) authority and modifi ed the original Directive. 
The implementation measure was nullifi ed by the Court, ECJ, 18.6.1996, case 303/94, 
ECR 1996, I-2943, see also C. Demmke, ‘Comitology in the Environmental Sector’, in: 
M. Andenas and A. Türk, supra note 3, p. 290.
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5.  European governance of food safety

 Bettina Rudloff and Johannes Simons

INTRODUCTION 

Food safety policy in the EU faced enormous restructuring processes in the 
recent past. One driving factor was a lack of trust in responsible institutions 
because of several ‘food scandals’ (for example BSE, hormones in meat). 
The political relevance of food scandals is shown by the fact that politicians 
in several EU Member States resigned due to the BSE crisis.1 

Additional incentives for these reforms came from increasing regulatory 
power on food issues at multinational level through the creation of  the 
WTO and the adoption of the Agreement on Sanitary and Phytosanitary 
Measures (SPS). The SPS-Agreement determines global safety standards 
and sets out provisions for the enforcement of stricter national standards 
with the help of  trade barriers. According to the principles of  the SPS-
Agreement science has become the key basis for formulating food safety 
policy at WTO-level. This model of scientifi c justifi cation for political action 
is followed at European level and fi ts into the current general EU-model of 
a knowledge-based society.

This chapter analyses the legitimacy of  a science-dominated policy 
beginning from an economic point of view. It focuses on the consumer’s 
perspective and thereby on a demand driven policy design. Such a demand 
orientation has to consider results of sociological and psychological research 
to take into account consumers’ perception of reality. This implies that the 
paper follows Wessels’ (1997) idea of legitimacy being rather an empirical 
than an academic issue in terms of defi ning legitimacy as citizens’ acceptance 
of  policies.2 Due to time and knowledge constraints, food safety policy 
cannot be evaluated by individual citizens with the result that trust becomes 
a key factor in accepting policy and therefore in defi ning legitimacy.

The analysis starts in the following section with the economic perspective 
of  trust necessary to overcome certain problems of  imperfect market 
transparency. This lack of  transparency may be caused by limited 
information on food safety leads to a reduced benefi t for consumers. Trust 
is identifi ed as critical in overcoming the information defi cit when it comes 
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to food safety attributes. The third section points out the linkage between 
market transparency and the concept of legitimacy and thereby examines 
economic theory in the context of political science. Within the fourth section 
consumers’ demands for creating trust are discussed. Based on consumers’ 
perspectives general trust-building strategies for institutions are identifi ed. 
The fi fth section sketches the actual design of  Food Safety Governance 
in the EU and identifi es the existing options to solve imperfect market 
transparency in the previously analysed strategies to build up trust. The 
fi nal section concludes the chapter with a summary and conclusions for 
establishing legitimate food policies.

LEGITIMACY IN AN ECONOMIC PERSPECTIVE: 
IMPERFECT MARKET TRANSPARENCY AND 
TRUST 

From an economic point of view trust can be discussed in the framework 
of market transparency. In an ideal environment of market transparency 
all information is available for consumers when buying goods or services. 
Consumers can choose between all obtainable goods and services and 
maximise their benefi t according to individual preferences and budget 
restraints. 

But in reality consumers have neither an overview of  all obtainable 
products nor all features of the single products or the prices of all competing 
products. As a result they may choose products that do not best fi t their 
preferences and budget restraints. Improving market transparency therefore 
may increase the performance of an economy with respect to the consumers’ 
benefi t. 

Attributes of products can be classifi ed according to how readily they 
may be identifi ed by consumers:3 Consumers can learn about food attributes 
(a) prior to purchase (‘search attributes’) or (b) after purchase and use 
(‘experience attributes’). But some attributes cannot by verifi ed (c) either 
before or after purchase at reasonable cost (‘credence attributes’).

The latter attributes, experience and credence attributes, may lead to 
imperfect market transparency. In respect of  food safety, freedom from 
salmonella can be characterised as an experience attribute. If  a consumer 
gets an infection after eating contaminated products cause and effect can 
be identifi ed. For credence attributes such identifi cation is more diffi cult or 
even impossible. The presence or absence of genetically modifi ed organisms 
in food can hardly be controlled by consumers and other attributes like ‘no 
negative impact on health and well being’ often cannot be verifi ed either 
by consumers themselves or by experts. 
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This problem of  imperfect market transparency can be caused by 
asymmetric information4 which means that information on the product 
quality is available only for the respective producer but not for consumers. 
For example the credence attribute ‘GMO-free’ that refers to processing 
standards cannot be verifi ed by consumers though producers or processors 
know whether they obeyed the standards or not. Consumers have to trust 
the honesty of producers and processors or the message of a label.5 A result 
can be ‘moral hazard’ in terms of fraudulent labelling leading to displacing 
high quality by lower quality (adverse selection): consider that consumers 
anticipate fraudulent labelling but cannot discriminate different qualities. 
As they are not willing to pay a higher price for the potential low quality 
only a low price for low qualities would be offered by the consumers. Hence 
producers have no economic incentive to produce high quality products as 
they would incur higher costs without getting the higher price. Hereby the 
high quality is displaced by the low quality (adverse selection). 

By that asymmetric information leads to welfare losses compared to a 
market with perfect information: Though there is a suffi cient willingness 
to pay in order to cover the additional costs of a high quality production 
there is no supply of  the respective products because quality cannot be 
affi rmed.6

There are different approaches to cope with the problems arising from 
asymmetric information, namely screening and signalling:7

• Screening is an information activity undertaken by the uninformed 
actor (consumer). Devoting screening activities to institutions may 
help to lower the costs for the individual consumer. 

• Signalling is an informing strategy used by the informed actor 
(producer, processor) to inform the uninformed actor. The incentive 
for signalling activities arises from the opportunity to skim the higher 
willingness to pay for high quality products. 

Though screening and signalling may be adequate for search attributes there 
is a need for additional activities to solve the asymmetric problems related 
to credence attributes.8 For such attributes even the screened and signalled 
information cannot be verifi ed and the success of information strategies is 
dependent on credibility and trustworthiness of the informer.9

Creating trust therefore plays an important role in the context of credence 
attributes. Additionally, control and sanction mechanisms regarding 
certifi cation schemes and branding may help to create trust. 

Some amendments need to be made to the described economic model 
of  asymmetric information to apply it to reality. So far implicitly only a 
limited number of  attributes was referred to like ‘GMO-free’ or ‘GMO-
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containing’. But in reality the consumer has to handle a complex set of 
product characteristics.10 For such multidimensional problems the pure 
provision of  information to solve information defi cits may lead to an 
overload of information if  on all single attributes information would be 
given. Such extensive information may not be manageable by the consumer 
any more.

Food safety is a highly complex area, covering different scientifi c disciplines 
such as medicine, physics, chemistry, biology, psychology, agricultural and 
food engineering. Therefore the processing of such complex information 
may be hindered by a lack of expert knowledge and by time constraints.11 

As a result, the effectiveness of screening and signalling may be reduced 
in case of  multidimensional information problems requiring additional 
measures. One approach is bundling and simplifying information.12 In the 
case of credence attributes, trust has been identifi ed as a general problem 
in making signalling and screening instruments effective. Trust-building 
becomes even more important in the case of multi-dimensional issues as 
the necessary simplifi cation of  information on all single attributes bears 
the risk that consumers fear an inadequate selection or manipulation of 
the given information.

Therefore, the classical signalling and screening instruments have to focus 
on simplifi cation combined with trust-building:

• Simplifi cation requires the evaluation of available information and 
second the drawing of  conclusions for individual and public risk 
management policy. In doing so the specifi c information needs of 
consumers have to be considered in order to establish adequate selection 
criteria. Trust-building may be supported by inviting consumers to 
make their wishes known in respect of  such services. Additionally, 
controlling and certifying of responsible screening institutions can be 
implemented. The fi fth section of this chapter will analyse the existing 
screening activities at EU-level.

• Related to signalling simplifi cation may be realised by selecting the 
information required for a label. Here trust may be supported by 
taking into account specifi c consumers’ demands on information. 
Additionally, accompanying control mechanism can enhance 
confi dence. The fi fth section discusses such signalling forms currently 
implemented at EU-level.

The most rigid simplifying activity is a complete ban on certain products 
or substances being sold at the market leading to the situation that consumers 
do not need to make up their own mind at all.13 
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Bearing in mind the problems of  creating market transparency in an 
environment with information overload and both time and knowledge 
constraints, the requirements for optimizing public food safety policy can 
be summarised as follows:

• Consumers’ preferences on safety have to be considered.
• The multidimensional character of asymmetric information requires 

simplifi cation to make the provided product information processable 
for consumption decisions.

• This required simplifi cation calls for distinctive trust into the responsible 
institutions to make the extract of information being accepted by the 
consumer and not be seen as inappropriate or manipulated. 

As enhancing trust in the responsible institutions is a core parameter 
for solving imperfect market transparency it will be at the centre of  the 
subsequent sections.

THE ECONOMIC PERSPECTIVE AND POLITICAL 
SCIENCE 

The idea of trust in institutions links the economic and political science 
perspectives with the concept of legitimacy. According to Wessels (1997) 
trust can be understood as a parameter defi ning whether a policy can be 
evaluated as legitimate and by that is determining the acceptance or rejection 
of a political status.14

The economic and political interface is familiar from the BSE crisis. 
Demand for beef decreased dramatically (economic aspect) as consumers 
lost trust in the performance of food safety policy (political aspect). BSE 
thereby developed into a full-blown political crisis leading to the resignation 
of several politicians responsible for the area and to a comprehensive reform 
of EU food safety policy.

In the following section the different legitimacy concepts, such as 
technocratic, output and input legitimacy, will be applied to the food safety 
issue and their respective impact on trust-building will be analysed.

Technocratic legitimacy is becoming increasingly relevant to food 
safety because the need of a scientifi c basis for food policies is highlighted 
at multinational level by the WTO’s SPS-Agreement and the Codex 
Alimentarius.15

For many members this focus on the scientifi c perspective of food safety 
policy has led to institutional structures refl ecting the high relevance of 
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experts. The Community follows this scientifi c ideal too by charging various 
expert bodies with assessment of potential risks.16

Such a technocratic approach to food safety policy can be justifi ed by 
the complexity of the underlying problems. Nevertheless negative impacts 
on both: 1.) output; and 2.) input legitimacy are possible:

1. Output legitimacy of  food safety issues is related to the acceptance 
of  food safety rules, such as the targeted risk level, the strictness of 
standards and the use of  certain instruments to achieve standards 
such as label or prohibitions on substances. As credence attributes are 
susceptible to fraud a credible control system is of crucial importance to 
building trust in the output of food safety policy. Technocratic legitimacy 
is linked to output legitimacy if  people are convinced that an expert 
orientated approach is superior to alternative ones such as democratic 
approaches. On the other hand technocratic structures may weaken 
output legitimacy if  citizens feel that policy measures do not address 
their needs and preferences. 

2. Input legitimacy refers to the processes that defi ne policies’ output, such 
as the way food standards are determined or instruments are chosen. 
Such processes can be based on consensus to delegate power to experts 
or on participatory strategies.17 A technocratic approach can strengthen 
input legitimacy if  consensus exists that experts’ base is superior to 
alternative forms. In that way effectiveness of policy making is improved. 
On the other hand technocratic dominance can lead to a lower weight 
of  other relevant actors besides experts, such as stakeholders. As a 
consequence consumers’ demands on information and on the way 
information is provided may be neglected.18 The line of argument of 
New Political Economics is that concentrated and homogenous interests 
tend to dominate diffuse ones that are more diffi cult to organise.19 
Consequently, the implementation of intensive technocratic structures 
can be explained by more homogenous interests among the scientifi c 
community compared to the ones of different stakeholders.20

Both, output and input legitimacy are interconnected and can boost or 
weaken each other:

• Output legitimacy can be increased by increasing input legitimacy: 
if  all stakeholders are integrated into the political process they are 
more aware and well informed on the policies’ output. Trust-building 
can be supported additionally by making the stakeholders aware of 
the diffi cult bargaining process that is necessary to balance different 
interests in order to defi ne policy measures. On the other hand, output 
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legitimacy may decrease if  technocratic input structure leads to a 
lack of representation for non-scientifi c stakeholders. Their specifi c 
preference on safety standards can thereby be overruled. 

• Input legitimacy can be supported by a good performance as outcome 
of  the decision making process. For example a successful crisis 
management in a food scandal may support trust into the underlying 
procedures. 

Wiedemann and Schütz (2000)21 compiled a catalogue of criteria enhancing 
trust. By applying them to institutional requirements they can be summarized 
as follows:

• Appropriate informative strategies: this criterion target at dissemi-
nating the scientifi c results on risk to the public and to increase the 
understanding of the policies’ output. Thereby the acceptance and 
legitimacy of the output activities shall be improved.

• Education aims at achieving higher knowledge of  the risk topic in 
question. Thereby the understanding of  the complex balancing of 
different perspectives to defi ne a policy is improved.

• Independency covers the idea of neutral and objective risk management 
that is based on a sound risk assessment. This helps to minimise 
confl icting interest among politicians and scientists.

• Transparency and reliability is concerned with a clear and 
comprehensible structure of  the overall policy. This can support 
credibility and thereby has an impact on output legitimacy, too. 
Clear structures aim additionally at avoiding ineffi cient gaps in or 
overlapping competency.

• Participation is related to integrating interests and needs of 
stakeholders into the decision making process. Though participation 
is primarily a mean of assuring input legitimacy it has an impact on 
output legitimacy, too.

• Competent appearance supports trust building especially with respect 
to technocratic legitimacy.

These criteria can be achieved by different tools. For example participation 
can be achieved by either consulting stakeholders or involving them in the 
process (see fi fth section). From an economic perspective the selection of 
a set of tools should be driven by the impact of the instruments on trust as 
well as by the costs related to the different instruments. 

The following chapters will identify how these institutional criteria 
specifi cally will infl uence trust in food safety. Additionally we will explore 

Hofmann 02 chap04   152Hofmann 02 chap04   152 4/5/06   08:27:344/5/06   08:27:34



 European governance of food safety 153

whether they are already institutionally refl ected by the current food safety 
policy at EU level or whether there is scope for improvement.

GOVERNANCE OF FOOD SAFETY AND 
TECHNOCRATIC DOMINANCE

Because of the increasing scientifi c dominance this section analyses (a) the 
functions of  sciences, (b) the compatibility of  consumers’ and scientists’ 
safety demands and perceptions, and (c) the applicability of scientifi c results 
to policies. 

Function of Sciences 

The idea of  a knowledge-based society and of  a scientifi c-based policy 
tries to focus on a neutral basis for policy measures. Nevertheless science 
does not provide all the information that is required as a basis for food 
safety policy.

In order to evaluate contributions and limitations of  science for 
deducing political strategies two functions of  scientific work can be 
differentiated:22

• Identifying and formulating relevant problems in order to understand 
the situation (enlightenment function);

• Providing instrumental knowledge to facilitate impact assessment 
of  different risk management options (pragmatic or instrumental 
function);

To meet these functions science has to deliver a comprehensive risk 
assessment taking into account different issues:

1. The diverse aspects of a risk. Referring to the example of genetically 
modifi ed food diverse aspects of  the risks refer to the environment, 
human and animal health, agriculture, economy, society and ethics. 
With respect to those different aspects of risk it has to identify positive 
and negative consequences of certain policy options. 

2. Impact assessment according to different policy options. In the context 
of genetically modifi ed food different policy options like prohibiting the 
production, banning imports or mandatory labelling are conceivable.

The limits of scientifi c appraisal become especially obvious in the case of 
‘new’ technologies.23 The lack of empirical data requires theoretical models, 
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assumptions and analogies from other ‘old’ risks limiting the prediction 
of  possible risk outcomes and probabilities. Such poor empirical data 
predictions are infl uenced by social, cultural and political factors and science 
should emphasise the limitations.24 In conclusion, scientifi c risk perception 
can be characterised as ‘theory-based, computed, probabilistic, statistical, 
actuarial, estimated and predicted’.25

Another limit to a comprehensive risk assessment is characterised by 
time constraints. Considering and analysing all the different aspects of a 
new technology is time-intensive but in case of urgent decisions thorough 
research may not be feasible.26

In addition to the new technology problem another general limit of 
risk assessment is related to synergetic, additive and long-term effects: 
instruments for food safety normally focus on the impact of a single food 
or food ingredient on human and animal health. But still there are the 
problems of  uncertainty of  data and the effects of  an agent within the 
complex nature of the human body. Many challenges clearly exist, which 
may not be solved by science alone. For example the question of dose and 
response or susceptibility of different groups of the society such as children, 
pregnant and breastfeeding women, interdependencies between different 
hazards, and long-term effects. 

As a conclusion science cannot deliver a fi nal prove on existing safety in 
the sense of zero risks. Thereby complete food safety cannot be scientifi cally 
declared due to the complexity of  nature. In other words, the limits of 
science have the result that the absence of scientifi c evidence of a food risk 
is not the conclusive proof that the food is safe. 

On a general level, it may be said that the use of science in politics leads 
to an inability to deliver unambiguous answers to the questions raised and 
required for developing policy measures. Food safety policy has to cope 
with fragmentary information and uncertainty. Science alone is, therefore, 
not a suffi cient basis for reasoning food safety policy. 

Consumers’ Demands and Technocratic Dominance

Along with the inherent limitations of science, another aspect to consider 
when evaluating legitimacy is the extent to which consumers’ demands are 
considered. There are crucial differences between scientifi c and consumers’ 
risk perception, making it diffi cult to address consumers’ interests and 
demands on food safety. 

In contrast to scientific risk perception (theory-based, computed, 
probabilistic, statistical, actuarial, estimated and predicted) lay people’s 
risk perception can mainly be described as being intuitive.27
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While scientifi c risk assessment focuses on evaluating damage and the 
probability of  its occurrence, lay people’s risk perception includes more 
qualitative aspects that infl uence risk perception and risk tolerance.

When it comes to appraising the probability of positive or negative events 
lay people simplify when processing risk information according to common 
biases:28

• Availability bias: due to ‘availability heuristics’ the probability of an 
event is estimated according to the ease of examples can be recalled. 
Hereby the probability is evaluated as being higher with an increasing 
number of individual experiences (for example number of lethal car 
accidents in their own family). Thus the appraisal of  probability is 
biased compared to the use of statistical data. 

• Confi rmation bias: this bias results from the tendency to process 
information in such a way that it confi rms personal views, opinions and 
attitudes. Information confl icting with these personal considerations 
is rejected and ambiguous and consistent information is interpreted 
as confi rming them.

• Overconfidence: usually people are overconfident in their own 
estimation of probability. That amplifi es the effect of the availability 
and the confi rmation bias.

Above that ‘framing’ plays an important role in lay people’s risk perception, 
which describes the context in which information is presented what may 
infl uence the perceived risk even if  the statistical risk is unchanged. The 
evaluation of  the risk of  a certain therapy may depend on whether the 
information on the success is presented in terms of  mortality rates (for 
example 10 per cent) or in terms of survival rates (90 per cent). The survey 
shows that often the used indicator mortality rate increases the perceived 
risk even if  it describes the same statistical risk like the survival rate. This 
is incompatible with the scientifi c approach that pays attention just to 
probabilities and not to the way the underlying information is framed.29 

Besides that the social context plays a role in risk perception.30 Depending 
on the assumed attitudes and motives of the actors that are responsible for 
a risk exposure people react with leniency or outrage. The ratings of risks 
are higher if  people feel outraged compared to a feeling of leniency. These 
feelings depend on the appraisal of the risk causing the actor in question. 
While lay people take into account the social context of  a risk, it is not 
considered in scientifi c risk assessment. 

Another factor that influences lay people’s risk perception is the 
psychological aspect of ‘affective heuristics’: some key words prejudice risk 
perception due to their connotations. As for food safety, risk perception is 
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highly infl uenced by the term ‘natural’. It is common opinion that natural 
food is good and an intervention in nature by chemicals is bad. ‘Natural 
is good’ is one of  the most common rules of  thumb for judging food 
quality.31 

Such ‘affective heuristics’ is an important factor that complicated for 
instance the launch of genetically modifi ed food in Europe. The popular 
connotations of  ‘genetic’ are dangerous, relating to inherited disease, 
unnatural manipulation.32 The mere mention of the word ‘genetic’ creates 
a negative image of that food. 

Besides the different ways of  gathering and processing information 
there is another important difference between expert and scientifi c risk 
assessment. The intention of  scientifi c risk assessment is to accumulate 
knowledge and to explain reality but for lay people risk assessment is 
close to decision making. Lay people are especially interested in personal 
consequences and they want to know what to do and when to desist. Against 
that background provided average information is of minor interest and both 
probabilistic assessment and developing knowledge complicate the process 
of the consumer’s decision making.33 

Figure 5.1 Difference between expert and lay people risk assessment

Source: Belton (2003)

The limits of a scientifi c approach to food safety become obvious if  ‘facts 
are uncertain, values in dispute, stakes high, and decisions urgent’.34 This 
can be observed especially in the case of genetically modifi ed food: many 
Europeans evaluate GMOs to be a risk to health and the environment though 
– by now – there seems to be no scientifi c evidence of that evaluation. 

‘expert’
assessment of risk

•   scientific

•   probabilistic

•   acceptable risk

•   changing knowledge

•   population average

‘lay people’
assessment of risk

•   intuitive

•   yes/no

•   safety

•   is it or is it not

•   personal consequences
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The differences between expert and public risk perception reveal 
the necessity for communication to combine both perspectives. But 
communication between public and science often seems to take place 
according to the ‘public ignorance’ model.35 This model identifi es a set 
of  assumptions that characterise the communication of  science to the 
public:

1. Experts assume that their own values and beliefs are superior to those 
of the public.

2. Experts take ignorance of scientifi c information as proof of the inability 
to understand.

3. Experts think that lay people want a risk free environment and by that they 
obviously refuse to perceive that risk and uncertainty is part of everyday 
life. Even if  they accept that there is no risk free environment they have 
no adequate idea of an appropriate hierarchy of risk acceptability.

Based on this attitude many of the factors that drive public risk appraisal 
are classifi ed as irrelevant to the risk assessment at issue. The experts focus 
on those aspects where their evaluation is superior to the public due to their 
knowledge. Belton36 concludes: ‘The experts may then win the argument 
in their terms, but as good management practice has shown, winning 
an argument by denying others the ability to express their position fully 
does not amount to winning support for a point of  view or enthusiastic 
cooperation.’

The public ignorance model implies that experts do not take into account 
the different aspects of  food safety policy that are of  importance for 
consumers. In that way an expert-driven policy runs the risk of  missing 
input and output legitimacy and thereby trust in institutions may be 
diminished. 

Policies’ Demands and Technocratic Dominance

Policy-makers have to deal with confl icting interests in a pluralistic society. 
If  they make a decision they normally face severe criticism from that group 
that is negatively affected and as a consequence the loss of support from 
that group. This results in a temptation to shift the burden of responsibility 
to scientists or experts if  unpopular decisions have to be made. By claiming 
to act according to scientifi c advice policy-makers can avoid the negative 
consequences of being criticised and they can put the blame on science in 
case of  an unforeseen outcome of  their decision. Above that relying on 
scientifi c advice can accelerate the decision making process.37

Hofmann 02 chap04   157Hofmann 02 chap04   157 4/5/06   08:27:354/5/06   08:27:35



158 Sectoral areas

Within the interaction between experts and policy-makers the limits of 
science are often neglected.

As it is the obligation of policy-makers to gain support for their policies it 
is not in their interest to focus on and to communicate the limits of science. 
They would weaken their position if  the conceded uncertainty attaches to 
the declared superiority of their favoured option. As the confi rmation bias 
applies to policy-makers as well they overestimate the liability of  those 
scientifi c results that support their interests in order to provide legitimacy. 
A simple way of confi rming oneself  is to invite just those experts that share 
similar values and interests.38

Experts may be tempted to provide recommendations that exceed their 
area of  expertise because they feel honoured to be asked for advice by 
powerful policy-makers.39

Involving science in public debates today is aimed not only at fi nding 
a consensus on the state of  scientifi c knowledge but at persuading other 
parties and at getting support from one’s own party.40 So for the public it 
is obvious that science is not a value free and politically neutral arbitrator 
but an advocate in favour of a political position. Therefore science is not 
regarded as a neutral institution within society any more.

Another fact that blurs the border between risk assessment and risk 
management is the gap between the knowledge of  experts and policy-
makers. Understanding and evaluating the results of  risk assessment 
demands a specialised knowledge of the research area and a deep insight 
into the underlying research process. As policy-makers are not experts 
and can hardly cope with the raw results of risk assessment they require a 
simplifi cation and an interpretation of the results. They demand validity 
related to the decisions that have to be made. 

A second problem relates to the agenda setting process. Scientists can have 
a biased view on the importance of their fi eld of research or they can vest 
their own personal interests in fund raising and occupational success behind 
a pretended need for their own research. As there is a competition in the 
scientists’ community on limited resources and the resources are allocated 
by tenders there is a strong temptation to overemphasise the importance 
of one’s own research.

The tendencies described show that experts can gain infl uence on policy 
measures far beyond the limits of  scientific advice. Interests of  other 
stakeholders may thereby be disregarded within the process of evaluating 
and defi ning food safety policy. This has a negative impact on trust and 
thereby on input and output legitimacy of food safety policy. 

Finally, a general crucial point for trust in food safety policy is the 
image of  science. As a result of  the interaction between science on the 
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one side and policy and economy on the other side a twofold image of 
science has evolved:

1. Science as neutral and autonomous institution driven by value free 
curiosity and passion for fi nding the truth. Based on its own cultural 
norms and methods of  investigation it guarantees the attainment of 
knowledge. Scientists are regarded as neutral and benevolent actors. 

2. Science as part of  society infl uenced by profi t motive and different 
interests. It is involved in social conflicts and thereby acts as an 
advocate for special groups within the society or on behalf  of  their 
own interests.

The second vision of  science seems to be valid in the case of 
controversial public discussions and undermines the trust in scientifi c risk 
assessment.41 

The interaction between policy and science is brought into people’s minds 
in the context of public discussions. The media demonstrate that experts 
contradict experts and by that they enforce the impression that science can 
be used arbitrarily to support some interests and that there is nothing like a 
science-based common sense. By that output legitimacy of a science-based 
food policy is eroded. This effect is amplifi ed if  policy-makers use scientists 
as scapegoats in the case of an outcome that they did not predict. 

Another crucial problem arises when it comes to evaluating the 
performance of risk policy. As scientifi c risk assessment is theory-based, 
computed, probabilistic and based on statistical data it can describe several 
possible outcomes of  a decision and – if  the database is reliable – the 
probabilities of  those outcomes. A reliable prediction of future events is 
impossible to provide. 

The fact that there normally are many predictions and one of them will 
turn out right in the end, is of no help at the time the decision has to be 
made. Being unaware of the nature of risk assessment and risk management 
the public can interpret negative outcomes as a fl aw in the risk management 
process and not as an intrinsic problem of decision making. It seems obvious 
that a correct prediction was available before a negative effect occurred and 
policy makers did not take them into account. Thus they can be blamed 
having relied on incompetent consultants and on wrong advice.42

The described tendencies point out that ‘the system destroys trust’.43 By 
that it undermines the image of science as a neutral and independent basis 
for food safety policy and trust in a science-based food safety policy. 

A general conclusion for trust building is that trust is easier to destroy 
than to create (asymmetric principle) due to the following reasons:44
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• Negative (trust destroying) events are more visible than positive (trust 
building) events and therefore have a greater impact on attitudes and 
opinions.

• Negative events achieve much more attention than positive events. So 
it is not just the visibility or the media coverage that infl uences the 
trust building and destroying process. Even if  negative and positive 
news is balanced, the negative ones have a greater weight than the 
positive.

• Sources of  bad news tend to be appraised as more credible than 
sources of  good news. According to this negative scientifi c results 
are regarded as more reliable than positive ones and the credibility 
depends on the kind of news. 

• Distrust tends to reinforce and perpetuate distrust. Negative news can 
thereby initiate a vicious circle.

Not only individuals but also the media give greater attention to negative 
news. Much of the news covered by the media is destroying trust. Therefore 
the effect of the asymmetric principle is amplifi ed by the media that tend 
to select trust destroying news.

Against this background food safety policy can play an active role within 
the fi eld of public relations in order to create trust. This can be done by 
publishing stories that demonstrate success in food safety policy. 

THE EUROPEAN GOVERNANCE OF FOOD SAFETY 

This chapter will fi rst analyse the current food safety policy in the EU by 
using the multinational frame of so-called ‘risk analysis’. Second, it will 
explore how the key criteria for trust-building and legitimacy characterised 
in the third and fourth sections are realised. In this way scope for further 
improvements is identifi ed.

The General Structure of Risk Analysis

The content of  the community’s food safety policy follows an accepted 
multinational guideline established by the Codex Alimentarius and referred 
to in the WTO-SPS Agreement.45 These guidelines address fi rst a scientifi c 
justifi cation of food policies and second, the involvement of consumers in 
the decision-making process. 

The legitimacy concept can be integrated in the risk analysis approach:
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• The scientifi c level of  risk assessment is related to the concept of 
technocratic legitimacy. It includes four steps for evaluating food risk: 
hazard identifi cation, hazard characterisation, exposure assessment 
and risk characterisation.

• The political level of  risk management addresses the concept of 
output legitimacy. It defi nes scenarios to be assessed (risk assessment 
policy) and then weighs policy alternatives in consultation with 
interested parties. Risk management takes into account the results 
of risk assessment and other non scientifi c factors in order to select 
appropriate policy measures. 

• The informative and integrative level of  risk communication refers 
to the concept of  input legitimacy. It is an interactive exchange of 
information and opinions throughout the risk analysis process as 
regards hazards and risks, risk-related factors and risk perceptions 
and includes the explanation of risk assessment results and the basis 
for risk management decisions. Communication covers different 
stakeholders and takes place among risk assessors, risk managers, 
consumers, feed and food businesses, the academic community and 
other interested parties. Risk Communication can be used for targeting 
both output and input legitimacy: appropriate information strategies 
increase output legitimacy by higher understanding and hence by 
higher acceptance of the output. A higher level of participation can 
increase input legitimacy by integrating consumers into the process 
of defi ning the output, for example relevant standards.

An overall recommended principle at multinational level is the split of 
risk assessment and risk management in order to avoid scientifi c work being 
infl uenced by political interests.46 

Although this general idea is followed at EU-level, there is no consensus 
on the need or effectiveness of  such a split between risk assessment and 
risk management.47 Several countries deviate from the idea, including the 
US and the UK.48

The specifi c design of European Food Safety Policy is based on the ‘White 
Paper on Food Safety’49 and the ‘Regulation 178/2002’.50 These documents 
lay down the general principles and requirements of food law, establishing 
the European Food Safety Authority and laying down procedures in matters 
of food safety.

In general, food governance follows the overall idea of  a modern EU 
governance design according to the ‘White paper on Governance’,51 
that is strengthening transparency and openness to civil society by 
means of  consultation with the public.52 Additionally, the model of  the 
Lisbon Strategy on a knowledge-based economy and the current idea of 
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supporting public-private partnerships by a steady dialogue between EU 
institutions and business are integrated within the current food safety 
governance design.53

By applying these overall ideas to food policy some elements are emphasised 
specifi cally, namely the role of science and thereby the relevance of experts 
within the political process. Because of the scientifi c dominance, the issue of 
communicating scientifi c information to the public is consequently stressed 
as especially relevant for food policy.

The latest reform of food safety governance in the EU has been realised 
by founding the European Food Safety Authority (EFSA) in 2002.54 This 
reform obeys the general recommendation of  Codex Alimentarius on 
separating different risk analysis levels in order to achieve a neutral scientifi c 
basis for developing independent and objective management strategies.55 

According to this idea the EFSA carries out risk assessment and 
communication. The scientifi c competence of  risk assessment has been 
extracted from the Commission which was formerly responsible for this 
area (mainly the Directorate of  Health and Consumer Protection, DG 
Sanco). As a consequence, only management has remained within the 
Commission’s remit. 

Despite the clear fundamental structure the concrete implementation of 
food safety policy within the EU continues to be fragmented and diffuse: 
European and national institutions as well as public and private actors are 
interconnected within a complex network56 (Skogstadt 2002). Therefore the 
real structures are not completely in line with the risk analysis concept. Areas 
of competence overlap or are unclear. Figure 5.2 may be taken therefore as 
a rough allocation of competence.

At Member State level reforms have been initiated to bring the national 
systems into line with the European concept of  risk analysis. Some 
interpretations suggest that the European concept requires similar parallel 
systems in Member States, although in reality some members do not copy 
the split of assessment and management.57

Transparency in the underlying institutional frame may contribute to 
increasing output legitimacy, for instance a clear description of processes 
and responsibilities.58

Trust-building and Legitimacy at Single Institutional Levels of Risk 
Analysis

According to the economic perspective market transparency can be 
successfully achieved by setting up appropriate institutions responsible for 
screening and signalling or by choosing the right screening and signalling 
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Figure 5.2  Allocation of EU and Member State competences according to the risk analysis concept 
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instruments. The analysis will focus on the institutional frame; nevertheless 
some instruments are examined separately. 

Risk assessment
The functions of EFSA are divided to four institutional bodies, the Scientifi c 
Committee and the Panels, the Management Board, the Executive Director 
and the Advisory Forum.

Founding the EFSA has led to transferring respective Scientific 
Committees from the Commission’s DG Sanco in 2002.59 The Medina 
Report, an inquiry instigated by the European Parliament in order to 
analyse food policy in the context of BSE, identifi ed lack of transparency 
in the working of the scientifi c committees as a key issue for the failure of 
an effective food safety policy.60

Besides the transfer to the EFSA the structure of the scientifi c committees 
was in order to cover the complete food chain by eight scientifi c panels:

• Panel on food additives, fl avourings, processing aids and materials in 
contact with food;

• Panel on additives and products or substances used in animal feed;
• Panel on plant health, plant protection products and their residues;
• Panel on genetically modifi ed organisms;
• Panel on dietetic products, nutrition and allergies;
• Panel on biological hazards;
• Panel on contaminants in the food chain; and
• Panel on animal health and welfare.

The panels’ work characterises the core activity of  EFSA, the risk 
assessment. Their scientifi c work results in opinions on specifi c risk issues.61 
These opinions are regularly published within the register of  requested 
reports or comprehensive reports.62

Opinions can be given on request by the Commission or any other 
institutions or they are initiated based on internally defi ned priorities.

A co-ordinating committee makes proposals for research and covers those 
issues not targeted by the panels.

The Management Board defi nes the budget and thereby the power to 
carry out EFSA’s assessment duty. The Board encompasses members from 
all Member States, representing different stakeholders. Main objectives are 
to make the EFSA function successfully and effi ciently, to adopt the working 
programme and the budget proposed by the Executive Director. Additionally, 
it appoints the Executive Director and the members of the scientifi c panels 
and committees. Because the decision-making is characterised by the voting 
rule of  majority63 the composition of members is important to evaluate 
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voting-power: 14 members are delegated from the different Member States’ 
organisations and one member is a representative from the Commission. 
Just one member currently represents a consumer association whereas four 
members work for agriculture or industrial associations.64 This composition 
may be interpreted as unbalanced, although the members explicitly should 
attempt to promote a specifi c organisation’s mission.65

The Executive Director as legal representative of EFSA draws up the initial 
proposal for the work programme in consultation with the Commission. 
Furthermore he is responsible for reporting to the European Parliament, 
the Commission, the Council and the Member States.

The Advisory Forum is the consultative organ of  EFSA, composed 
of  representatives from national authorities of  each Member State. A 
representative from the Commission attends the meetings as an observer. To 
ensure independence the members differ from the ones of the Management 
Board. Tasks of the Forum include advising the Executive Director in general 
and advising on scientifi c matters, priorities and the work programme. 
Additionally, it supports the networking with national agencies in charge of 
risk assessment and communication. Four meetings per year are scheduled 
for which the attendance of two-thirds of the members is required. 

A regular external evaluation will be carried out every six years according 
to a general rule for all EU institutions fi nanced by the public.

Table 5.1 summarises important scientific principles of  EFSA as 
defi ned within the Regulation 178/2002.66 The possible impact on trust-
building is listed according to the criteria developed in the third section 
of this chapter.

The explicit impact on trust of these criteria can be summarized as follows 
(see fourth section): 

• The regulation focuses on provisions that support the dissemination 
of information, independence and transparency. Information fulfi ls 
the task of solving market intransparency while independence and 
transparency are aiming at trust-building. This combination addresses 
the multidimensional problem of imperfect market transparency.

• Networking ensures effi ciency in case of  emergency.67 In addition 
networking can help to avoid duplication of  research and by that 
improve effi ciency. Certain networking activities take place by asking 
for external scientifi c assistance from different national bodies.68 

• The agenda-setting on food safety describes the decision on priorities 
for assessment and thereby overlaps with management: assessing risks 
is done by EFSA and respective national authorities (Art. 34). It can be 
carried out on demand from industry, too. The defi nition of priorities 
for assessment areas is characterised as a feedback process between 

Hofmann 02 chap04   165Hofmann 02 chap04   165 4/5/06   08:27:364/5/06   08:27:36



166 Sectoral areas

Table 5.1 Scientifi c principles of the EFSA

Major principles of scientifi c work of 
EFSA Art. Addressed criteria for trust-

building

Effi ciency of assessment:
• avoid duplication

Art. 23, 1 • Competent appearance

Distinction between risk assessment 
and management

Art. 3, Par. 12
Art. 6 

• Independence
• Transparency and reliability

Identifi cation of emerging risks
• establishment of monitoring 

procedures
• collection of information from other 

institutions
• forward evaluation to other 

institutions

Art. 34 • Competent appearance
• Transparency and reliability

Independent, objective, transparent 
work:
• recruitment and membership of 

committees and panels
• publication of opinions immediately 

after adoption, including minority 
opinion

• issue of scientifi c opinions on 
request of other institutions than 
Commission

Chapter I/par. 
46
Art. 37, 38, 40

• Competent appearance
• Independence
• Transparency and reliability

Ensuring confi dentiality:
• no transfer of confi dential 

information if  confi dentiality is 
requested 

Art. 39 • Appropriate information 
strategies

Focus on safety topics:
• on animal health, welfare and 

nutrition just develop opinions

Chapter I/par. 
36
Art. 22, 5

• Competent appearance
• Transparency

Avoiding diverging results or provide 
reasons to risk managers and to be 
published

Chapter I/par. 
47,
Art. 30, esp. 
par. 4

• Competent appearance
• Transparency
• Appropriate information 

strategies
Networking with other (national) 
institutions

Chapter I/par. 
44
Art. 22, 7
Art. 23, g
Art. 36

• Competent appearance
• Transparency and reliability

Committee structure in order to cover 
food supply chain

Chapter I/par. 
45, 62; Art. 28

• Transparency and reliability

Development of standardized criteria 
for evaluation of industrial’s dossiers 
for EFSA and national institutions

Chapter I/par. 
52

• Appropriate information 
strategies

• Transparency and reliability
Agenda setting:
• selecting risks to be assessed

Art. 29 • Risk assessment policy: 
overlapping with risk 
management

Source: Based on Regulation 178/2002 (supra note 50).
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the Commission and EFSA. As the determination and prioritisation 
of different risk issues refl ects a more general and societal task the 
opening of  the agenda-setting is a relevant for participatory risk 
communication (see ‘Risk communication’ p. 171). Risk management 
is involved in assessment to defi ne the scenarios that should to be 
assessed. Such scenarios cover different instruments or different risk 
reduction levels to be evaluated by scientists (impact assessment). A 
strict separation of assessment and management is neither possible nor 
effective due to necessary feedbacks between scientist and politicians 
on the agenda-setting and the scenarios.

The institutional composition of  EFSA refl ects a highly technocratic 
design. The dominance of scientists can be justifi ed by the complexity of 
the food issue and the need for an independent scientifi c body that can 
concentrate on assessment duties. As EFSA at the same time is dedicated to 
communication, the risk of decreasing trust due to scientifi c dominance can 
be counterbalanced by communicative approaches (see ‘Risk communication’ 
p. 171). 

Risk management
As EFSA does not have any executive competence the managing power 
remains the central Commission’s task. A core principle of EU food policy 
is that the major responsibility for food safety rests with the food business 
as actor.69 Therefore all the Commissions’ management activities can be 
understood as rules supporting this private duty.

The relevant Directorate General is the DG Health and Consumer 
Protection (DG Sanco) that was founded in 1999 as a reaction to the BSE 
crisis. Former tasks of DG Agriculture (DG Agri) were transferred to DG 
Sanco. 

Because of  historical reasons or different responsibilities several DG 
are involved in risk management making the overall picture complex and 
unclear: 

• DG Health and Consumer Protection (DG Sanco) is in charge of all 
primary food safety issues.

• DG Agri and Rural Development (DG Agri) is not explicitly 
responsible for food safety but infl uences food through the regulation 
of farming activities such as defi ning processing requirements like the 
use of fertilizers.

• DG Fish and Maritime Affairs was founded with the new Commission 
starting in 2004 and handles fi sh-related safety issues which in the past 
were subsumed under DG Agri.
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• DG Internal Market and Services covers food safety if  it is linked to 
free movement of goods or intellectual property rights, for example 
provisions on patentability of GMOs are within this DG’s mission.

• DG Trade supplements the DG Sanco’s responsibility for implementing 
the Communities’ provisions related to third countries and is thereby 
involved in negotiating international provisions, such as the SPS-
Agreement. 

• DG External Relations shares trade responsibilities with DG trade 
and the division of tasks is not always clear. A focus lies on bilateral 
relations and food safety issues within bilateral agreements, such as 
veterinary or equivalence agreements.70 

• DG Development may be involved as far as international agreements 
relate to specifi c provisions for developing countries, for example 
facilitating market access by supporting the application of  safety 
requirements.

Regarding the involvement of the European Parliament the legal basis 
for the decision-making procedure to be applied can be different The legal 
basis most often referred to is Article 152 on public health that requires 
co-decision even for Article 37- measures on agriculture, if  veterinary and 
phytosafety issues are related to health. But if  harmonisation of provisions 
is the major objective, than Art. 94 and 95 on the internal market either 
require consultation (94) or co-decision (95). In general, co-decision is 
the dominant procedure and serves as a democratising mechanism in this 
policy fi eld.71 

In addition to the inter-institutional decision procedure comitology 
procedures play an important role for executive measures: the new Standing 
Committee on the Food Chain and Animal Health (SCFCAH) is replacing 
eight former committees of  which one was the Veterinary Committee. 
It handles specifi c areas such as plant variety rights.72 The relevance of 
regulatory committees in the food safety area is discussed controversially. 
The discussion is fi rst linked to a shift of power to the Council and second 
to the weakening of a generally strong Parliament in this policy area.73 The 
Council decision 1999/468 can be evaluated as an improvement compared 
to past comitology procedures. By this decision the Parliament is involved 
in the general defi nition of transferring competences to the Commission 
and may object via the ‘ultra vires-procedure’.74 

The ‘White Paper on Food Safety’ calls for stronger committee capacities 
and at the same time for clearer and transparent rules on procedures.75 Such 
stricter rules may increase trust into the comitology procedures and thereby 
can counterbalance the potential risk of weakening the input legitimacy by 
using extensively comitology processes.
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As pointed out on pp. 157–60 sciences are not completely independent 
and the recommended separation of  risk assessment and management 
often is not possible or even not desirable. Risk assessment policy to 
defi ne policy scenarios is a political duty but should be done in close co-
operation between the responsible scientifi c bodies. This is refl ected by 
the co-ordination between EFSA and the Commission in developing the 
working programme of EFSA. 

A general administrative tool that may address these linkages between the 
levels has been recently proposed by the Commission: systematic Regulatory 
Impact Assessment (RIAs) should serve as base for the Commission’s own 
Annual Policy Strategy and Work Plan.76 Scope and criteria of such policy 
tools to evaluate the effectiveness of political activities are under ongoing 
discussion. Current ideas are to shift from limited partial assessments to 
broader and extended ones, to introduce minimum standards and to defi ne 
cross-sector comparable criteria for RIAs. On the political front there is 
an aim to gradually implement extended RIAs as required policy tool by 
2004/2005. 

When applying RIAs to food safety policy some specifi c elements may 
increase legitimacy. Scientifi c results could be covered as an integral part 
by extended RIAs77 and thereby improve the communication between 
scientists and politicians. This could solve some of the above mentioned 
problems related to communication between politicians and scientists (see 
pp. 000–000). Moreover the communication to the public may be improved 
by indicating in concrete terms the scientifi c contribution to management 
decisions and how the political balancing of  different policy options is 
carried out.78 

Figure 5.3 demonstrates the possible contribution of the scientifi c work 
to a sample RIA.79

RIAs already carried out in the context of Food Policy integrate elements 
relevant for consumers’ perceptions such as the ‘equity and fairness’ of 
damages.80

Monitoring and controlling is part of risk management and could have 
been identifi ed as another key measure for supporting trust (see second 
and third sections). European food safety policy is handled by the Food 
and Veterinarian Offi ce. Its main purpose is to monitor the Member States’ 
implementation of safety legislation, the national control structures and 
identify institutional defects. Annual testing is carried out in respect of 
specifi c risks which have arisen, such as BSE testing or dairy hygiene 
requirements. Respective testing samples in terms of frequency and scope 
are defi ned for individual countries. The inspectors’ reports are published 
regularly.81
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In addition to these institutional aspects of  risk management there is 
a comprehensive catalogue of single management instruments related to 
different consumers’ demands that have differing impacts on trust:

• Management instruments aiming at informing consumers like 
labelling may solve the problems of  asymmetric information. This 
may help consumers to act according to their preferences when making 
purchases (second section). At EU level various provisions exist on 
labelling: besides the general ‘Regulation on labelling of  food and 
feed’82 other rules are specifi cally linked to certain safety issues such 
as the requirements for GMOs or for beef.83 As credence attributes 
call for strict controls respective rules are defi ned to accompany the 
labels. In those cases strict criteria are defi ned for approving those 
institutions that are charged with certifying the labels.

• As shown on pp. 155–6 ‘affective heuristics’ infl uence the perception 
and should be considered when designing a label. Current discussions 
cover this issue by analysing the potential effect that the mandatory 
label ‘containing GMOs’ may have.

Figure 5.3 Scientifi c contribution to regulatory impact assessments

Source: Own embodiment.

5) Implementing, Monitoring and Evaluation Ex-Post
• consider implementary difficulties by time-frames
• concrete monitor approaches

relevant monitoring
indicators

4) Analysing the impact
• identifying the policies’ impacts
• assessing the policies’ impacts: Cost-Benefit Analysis

• impact in terms of
  risk reduction
• considering
  consumer’s perception

3) Analysing policy options and alternative
    instruments
• no policy change scenario as reference
• realistic options including effectiveness and costs

2) Identifying policy objectives
• expected results in a given timeframe

1) Analysing the issue
• urgency of action and inherent risk
• causal chains on cause and effect

• hazard identification
• dose-response relation

Regulatory Impact Assessment Scientific contribution
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Related to control and monitoring as part of risk management activity, 
different arrangements exist at EU level depending on the specifi c issue: for 
instance related to GMOs a comprehensive set of rules handles the issue 
of authorisation.84 

Risk communication
This level of risk analysis concentrates on the procedural aspects of providing 
information to the public and not on single informative instruments which 
were discussed above as part of risk management.

In particular, if  output legitimacy is diffi cult to achieve because of 
scientifi c dominance, risk communication encompasses possible solutions. 
The key questions related to output legitimacy is whether the technocratic 
approach is the appropriate one and whether communication on the output 
can be improved to increase public acceptance.85

• Based on an appropriate risk communication the results of scientifi c 
risk assessment and the evaluation of relevant policy options can be 
explained to the public. 

• Integrating all the stakeholders in shaping food safety policy is part of 
consensus or participating strategies, that is either delegation to experts 
or participation is implemented.86 The integration assures that all 
relevant aspects of civil society can be considered but the democratic 
benefi t of  this approach may be offset by the risk of  lobbying that 
may occur if  certain groups are allowed to dominate.87 

There are opposing positions on the issue of whether communication of 
risk should be restricted to scientifi c results or be extended to management 
tools.88 

Integration and participation is currently an important objective. The 
‘White Paper on Governance’ focuses on improving the consultation process 
and on publishing the results of  experts’ work to gain confi dence.89 It 
emphasises the integration of all stakeholders, fully recognises the consumer 
as a stakeholder and takes a pro-active approach to information.90 In 
addition to that, the Commission has published general principles and 
minimum standards for communication in order to ensure a balance 
between integration and effi ciency, for example requiring clear time limits 
for participation.91 

Risk communication at EU level currently is shared between different 
institutions (see Table 5.2):

1. EFSA is the key body in charge of  communication. In keeping with 
the requirement to inform the public, scientifi c results are regularly 
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Table 5.2 Communication strategies at EU level

Approaches Modes Example Effect for consumer’s trust

Consultation
Committees Commission • New Advisory Group for dialogue of 

Commission replacing fi ve existing ones 
(Commission 2004)

Consumers are underrepresented compared 
to other stakeholder

EFSA • Management Board (Art. 25)
• Advisory Forum (Art. 27)

Consumers are underrepresented compared 
to other stakeholder

Topic-related 
advisory groups

Reference in 
certain legal 
acts

• European Group on Ethics in Science and New 
Technologies

• Consumers are underrepresented 
compared to other stakeholder 

• Communication on work can support the 
image of independency

Overall policy 
advisory group

Commission • Group of Policy Advisors, GOPA as 
Commission’s unit

• Consumers are underrepresented 
compared to other stakeholder 

• Communication on work can support the 
image of independency

Ad hoc 
topic-related 
stakeholder 
consultation

Certain 
related to 
certain EFSA 
activities

• Four weeks stakeholder consultation on a draft 
guidance document for the risk assessment of 
GM plants and derived food and feed

• 38 contributions including consumer 
associations
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Open Hearings/ 
dialogues

Commission • Regular open consultations on different issues, 
for example Consultation on the evaluation of 
Regulation (EC) No. 258/97 of the European 
Parliament and of the Council of 27 January 
1997 concerning novel foods and novel food 
ingredients, 26 July 2002

• No available statistics on actual 
participation: overall 18 hearings since 
1998

EFSA • Regular open consultations on different issues, 
for example, Stakeholder consultation on a draft 
guidance document for the risk assessment of 
GM plants and derived food and feed

• No available statistics on actual 
participation

Information
EFSA • Access to documents (Art. 41)

• Mission of understandable information (Art. 40)
• Avoiding divergent opinions (Art. 30)
• Contacts to interested parties (Art. 42)

• So far no available evaluation of 
consumers’ actual use 

Commission • Regular updated lists on responsible authorities/
involved professional organisations

• So far no available evaluation of 
consumer’s actual use

Grants
Commission • Annual calls for applications for fi nancial 

support to European consumer organisations 
• Annual calls for projects related to strengthening 

European consumer organisations 

• Support fi nancial power
• Increase actual power 

Source: Based on Regulation 178/2002.92
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published. Output legitimacy is thereby improved through increased 
awareness and knowledge of risk assessment results. Additionally input 
legitimacy related to the process may be increased by getting in touch 
with the complications of deriving scientifi c results as details on the risk 
assessment procedure are published, too.93

  As regards the integrative feature of communication the institutional 
structure refl ects some integration of stakeholder in the different bodies 
(see risk assessment). As consumer associations are underrepresented 
other areas of consumer involvement can become more important (see 
Table 5.2).

2. At Commission level a forum for all stakeholder has been established, 
too. The Commission’s Advisory Group was founded in parallel with 
EFSA. As the procedure of applying for membership was only fi nalised 
in September 2004 no information on the composition is available.94

3. Various other institutions at European and national level are involved 
such as research institutes or private lobby groups and associations. There 
are specifi c Regulations or Directives that recommend the consultation 
of relevant groups, such as the European Group on Ethics in Science 
and New Technologies in the context of genetically modifi ed food and 
feed.95 These groups often are area-specifi c and therefore again the 
technocratic perspective may be dominant.96 A general policy advisory 
group, GOPA, has been established as a unit within the Commission 
encompassing different scientifi c disciplines but it does not integrate any 
stakeholders.97

The divergence of  risk perception of  experts and lay people can be 
handled by different approaches to considering lay people’s perceptions 
via consultation or by addressing their different ideas through education.

Table 5.2 indicates different communication types and their link to 
consumers’ trust. 

Representatives of consumer associations play a minor role within the 
respective consultative bodies. According to the previously described Olson 
model (1971) of the New Political Economics this can be caused by more 
homogeneous interests of other actors that may dominate the heterogeneous 
ones of consumers.98 

SUMMARY AND CONCLUSIONS

Imperfect market transparency has been identifi ed as a major problem of 
food safety since the product aspects set out in this work can be classifi ed 
as credence attributes. As consumer decisions are related to various safety 
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aspects the imperfect market transparency can be described as being of 
multidimensional character. Therefore, the general approach of  solving 
asymmetric information by only providing information via signalling and 
screening is inappropriate as it burdens consumers with excessive amounts 
of  information.99 Bundling and simplifying information may represent 
a more effective approach. But this ‘selecting approach’ calls for strong 
confi dentiality in the respective institution to handle the fear of  being 
manipulated or informed wrongly. Such trust-building activities could 
instead take the form of  education measures or participation strategies 
like integrating the consumer. 

Evaluating the current EU food policy design demonstrates the efforts 
that have already been undertaken to regain consumer’s trust: the focus still 
lies on information strategies but accompanying measures such as open 
hearings are becoming more common in practice. In this way individual 
consumers’ perception of risk can be considered. This has been characterised 
as a critical issue for trust-building.
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6.  Administrative governance in state 
aid policy

 Herwig C.H. Hofmann

INTRODUCTION

This chapter looks at structures of administrative governance in the area of 
EC state aid control. It will – from a legal point of view – give an outline over 
the main issues of administrative governance in this policy area and discuss 
problematic aspects thereof. It will do so by outlining the background to the 
conditions of exercising governance in this area, including the actors and 
the legal framework. It will then turn to an analysis of the procedures for 
state aid control before considering one of the most important features of 
governance structures in this area – the administrative rule-making. In its 
fi nal part, it will discuss questions of participation, legitimacy of decision 
making, transparency and legal certainty. 

The EC’s control of state aids under Article 87–89 EC is a policy area of 
high practical relevance both for the exercise of governance on the European 
and the national as well as sub-national levels.1

One of the reasons for the relevance of state aid control on the European 
level, is the central role that state aid control has played in the development 
of general EU administrative law. This is largely because state aid control 
under Article 87–89 EC is part of the chapter on competition law. Therefore 
it is one of the few policy areas, in which Community institutions are in 
charge of not only the legislation, that is the policy development, but also 
its implementation. The exceptionally high volume of EC decision-making 
in this policy area2 resulted in many cases bringing up legal problems of 
administration in a multi-level system. 

The policy area of state aid control also plays an important role in the 
relationship between the EU and the Member States (MS). This stems 
fi rst from the fact that the regulatory scope of EU state aid control is very 
broad.3 The defi nition of Article 87 (1) EC covers a great amount of public 
activity on the national and sub-national level in the MS. Second, state aid 
control is an area of extreme sensitivity within the MS political process. This 
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results not least from the fact that due to increasing harmonisation of law 
in the single market, state aids are often the last possibility of MS to enter 
into competition with each other, for example for investments. Also, state 
aids are often a tool for steering certain policy developments. For national 
policy makers, therefore, granting state aids is one of the central tools for 
governance in modern public law. State aid control under Article 87–89 
EC, provides a framework for incentives and co-operation between public 
and private actors instead of classic means of public law such as command 
and control structures. In this respect, state aid control is one of the core 
tools for the EC regulation of MS government activity.4 In short, the law on 
subsidies or state aids is essential to considering the conditions for modern 
administrative governance in the EU. 

 

BACKGROUND: LEGAL STRUCTURES AND 
ACTORS IN EC STATE AID CONTROL

The following chapter will highlight some of the main legal developments in 
the area of state aid control which are especially relevant to the structures of 
administrative governance as well as to the distribution of powers between 
the institutional actors.

Primary Law and Secondary Legislation

The treaty provisions regulating the policy area, Articles 87 to 89 EC, lay 
out in great detail the conditions and procedures of EC supervision of MS’ 
subsidies.5 The treaty provisions in the area of state aid are more akin to 
a ‘traité loi’ than a ‘traité cadre’. Secondary legislation, on the other hand, 
has historically played only a minor role in the enforcement of  state aid 
control.6 The Commission instead very successfully set out to structure the 
policy fi eld by single case decisions and by administrative rule making.7 By 
these means, the Commission was able to develop an increasingly broad 
enforcement of state aid provisions without formal legislative guidance.8

This situation was amended in the late 1990s with the passing of the two 
Council regulations, one enabling the Commission to issue group exemptions 
from the applicability of the Treaty’s state aid provisions to certain categories 
of aid (Regulation 994/98).9 The other providing for procedural guidelines 
for state aid control (Regulation 659/99).10 Both were based on the legal 
basis of  Article 89 EC (what was then Article 94 EC), and are passed 
by qualifi ed majority in the Council after consultation of  the European 
Parliament. In adopting this legislation, the Council and Parliament will 
have been aware of the fact that for several decades, the Commission had 
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managed to create a body of law dealing with the enforcement of Article 
87–89 EC. 

Under the enabling regulation, the Commission has been granted the 
right to issue implementing regulations. The Commission has thus far issued 
several ‘group exemptions’ in the areas of de-minimis aid, aid for training 
and employment, aid to small and medium sized enterprises as well as 
environmental aid.11

Further, the Council has also the power to legislate under Article 87 (3)e 
EC for the creation of categories of aid which may be considered compatible 
with the single market.12 Further, secondary legislation of a more general 
nature exists which has a cross-sectoral relevance allowing for simpler public 
and private control of state aids to public undertakings.13

The Council regulations of 1998 and 1999 however keep the Commission 
at the centre of the administrative network. Although generally speaking, 
state aid control on the European level gives preference to forms of 
administrative co-operation, the Commission usually has the means to 
enforce its position by unilateral action.14 Co-operation therefore mostly 
takes place under the ‘shadow’ of  the possibility of  the Commission to 
take unilateral action.

Implementation and Enforcement

Unusually for EU administration, the Community is highly involved in 
implementation of state aid policy. Implementation is mainly conducted 
by the European Commission.15 

Next to the Commission, the Council plays only a minor role in 
implementation of EC subsidies control. Its role is limited to the possible 
review of Commission decisions in cases of Article 88 (2) no. 2 EC.16 Also, 
comitology structures are comparatively rare.17 An advisory committee is 
consulted prior to the Commission adopting implementing provisions. The 
Commission will also consult the advisory committee before publishing any 
draft regulation to categories of horizontal aid and before adopting any such 
regulations.18 Additionally, the Commission conducts ‘multilateral meetings’ 
with representatives of  MS in the framework of  adopting ‘appropriate 
measures’ for handling existing aid under Article 88 (1) EC.19 The latter 
meetings are ad hoc meetings of MS representatives with the Commission 
which take place outside of the spectrum of the offi cial advisory committee. 
They are designed to facilitate agreement between the Commission and the 
MS on approaches to certain aspects of state aid policies.

The implementation of state aid control takes place within the boundaries 
drawn by primary and secondary legislation. However, implementation of 
this policy area relies heavily on structures of administrative rule-making 
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and individual decisions. The single most distinctive feature of  EC state 
aid control is the extent to which the Commission as central administrative 
player has been authorised to engage in administrative rule-making to secure 
the implementation of EC state aid law. 

Single-case decisions by the Commission implementing state aid control 
enter into force with notifi cation of the legal act to the addressees and are 
presumed to be valid unless explicitly declared void by a Court.20 Decisions 
need to be notifi ed only directly to the addressees. Other acts with abstract 
general impact will be published in the Offi cial Journal.

Private Party Involvement

Third parties including private parties’ rights are protected under Article 
20 Regulation 659/9921 and have been developed by national and European 
courts on the basis of the direct effect of Article 88 (3) 3rd sentence EC.22 
Procedural rights of private parties in Commission investigation procedures 
are protected also by the Commission’s Hearing Offi cer.23 

Private parties are important players in the enforcement of EC state aid 
provisions. They are an essential element of the network of actors enforcing 
EC state aid rules. With the help of  the case law of  the ECJ, they have 
established an important role in the enforcement of state aid vis-à-vis the 
MS. The direct effect of Article 88 (3) 3rd sentence EC has given them the 
possibility to use state aid related issues in private disputes.24 Complaints by 
individual private parties or business associations are the backbone of many 
high-profi le investigations into existing state aid.25 Private parties use the 
potential of EC state aid enforcement to further not only their own business 
interest, but also to infl uence national policy debates in their favour.26

Multi-Level Nature of Subsidies and State Aid Control

State aid and subsidies provisions also exist on an international economic 
law level, especially in the framework of  WTO law. The latter contains 
provisions on the control of subsidies by WTO members.27 From a purely 
legal point of  view, infl uence of  this body of  WTO law on EC state aid 
provisions is only indirect.28 There is no legal obligation for the Commission, 
to interpret EC state aids provisions in the light of  similar or identical 
concepts in WTO law.29 

In its decision-making practice, however, the Commission does frequently 
take into account WTO subsidies law. This follows from the necessity to 
co-ordinate EC state aid policies and the enforcement of WTO subsidies 
provisions vis-à-vis third parties.30 It also indirectly follows from the 
requirement that Community institutions be bound by international 
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agreements under Article 300 (7) EC. In this respect for example, when the 
Commission approves of state aid measures by MS to their industries, it 
analyses whether these aids will be in compliance with WTO rules and other 
relevant international obligations binding on the Community.31

Further reasons for parallel developments in EC state aid and WTO 
subsidies enforcement result from the economic rationale behind the 
necessity of  subsidies control in the process of  economic integration. In 
this respect the main impetus and basic considerations for a co-ordinated 
subsidies control policy fl ow from economic theories on the harmful effect 
of uncontrolled competition of subsidies provision. The Commission has 
traditionally enjoyed broad discretion in applying these economic theories 
with the European Court of  Justice (ECJ) granting the Commission a 
particularly wide margin of  discretion to assess and evaluate ‘complex 
analysis of  economic law’.32 In that way, the very similar defi nitions of 
subsidies in Articles 1 and 2 SCM and Article 87(1) EC allow the Commission 
to closely align the approaches it takes under EC law to those provided for 
under WTO law. On some occasions however, only the increasingly detailed 
review of Commission discretion by the ECJ and CFI has led to the Courts 
re-establishing the consistency between WTO subsidies law and EC state 
aid approaches.33

PROCEDURES OF STATE AID CONTROL

Procedurally, the exercise of governance in the EC regime of state aid control 
takes place in the forms outlined in Table 6.1. The table distinguishes between 
the different phases of EC state aid control and lists the main actors involved 
and the nature of the forms of interaction. It further indicates whether the 
control relation is hierarchic/unilateral or cooperative by nature.34 

GOVERNANCE THROUGH ADMINISTRATIVE 
RULE-MAKING

There are two forms of  administrative rule-making by the Commission. 
The main one is unilateral, where the Commission enjoys autonomous 
powers to enact the administrative rules. There are however also forms of 
administrative rule-making, which are the result of  cooperative activity 
between the Commission and MS. The differences between these two 
forms are highly relevant for distinguishing forms of governance in state 
aid control and the two forms will thus here be addressed separately. 
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Phase Actors Involved and Forms of Action Nature

Pre-
Notifi cation 
Contacts.

• MS will be in contact with the Commission to establish 
whether their intended aid regime is compatible with 
EC state aid provisions. Any positions Commission 
offi cials will take in this phase are not binding. 

Co-operative 
(between the 
European 
Commission 
and the MS 
authorities).

Notifi cation 
of ‘New Aid’ 
(‘plans to 
grant or alter 
aids’) under 
Article 88 (3) 
EC
Article 1 (c) 
of Reg. 659/99 
defi nes ‘new 
aid’:
‘new aid shall 
mean all aid, 
that is to say, 
aid schemes 
and individual 
aid, which is 
not existing 
aid, including 
alterations to 
existing aid.’

• After notifi cation, the proposed aid is screened in a two 
phase procedure. First in a preliminary investigation 
and then, second, in a formal investigation. The 
MS is under a so called ‘stand-still’ obligation, not 
to implement the aid prior to a decision by the 
Commission authorising the aid (Article 88 (3) 3rd 
sentence EC).

• The preliminary investigation (Article 88 (3) 1st 
sentence EC, Article 4 Reg. 659/99) analyses whether 
the aid raises doubts as to its compatibility with the 
single market. The Commission decides upon the 
information supplied by the applying MS information 
from other sources for example private parties. Within 
two months the Commission must issue a formal 
decision on the authorisation of aid (Article 4 (5) Reg. 
659/99). If  it fails to do so, the proposed aid is deemed 
to have been authorised by the Commission. 

• In case of doubt as to the compatibility of an aid 
with the single market (Article 6 Reg. 659/1999), the 
Commission will enter into the formal investigation 
(Article 88 (2) EC, Article 7 Reg. 659/99). A formal 
investigation ends with either the decision that the 
aid is compatible with the single market (‘positive 
decision’). This decision may be issued with conditions 
or obligations ‘to enable compliance with the decision 
to be monitored’ (‘conditional positive decision’). 
Alternatively, it may fi nd that the measure is not 
compatible with the single market (‘negative decision’).

• Interested third (public or private) parties have the right 
to submit comments (Article 6 (2), 20 (1) Reg. 659/99). 
The notifying MS may answer.

• The Commission’s assessment of the proposed aid 
schemes by the MS will take place in light of the 
existing case-law with respect to both procedural and 
substantial matters. The Commission’s assessment 
of the nature of a proposed scheme will be reviewed 
against the criteria, which the Commission has set out 
in its administrative guidelines. 

• At any stage in the process prior to a formal 
Commission decision closing the procedure, may the 
notifying MS withdraw its notifi cation.35

Unilateral (in 
the relation 
between the 
Commission 
and the MS’ 
authorities).

Co-operative 
elements 
exist as to the 
negotiation of 
undertakings 
and 
modifi cations 
to plans of aid 
during a second 
phase, formal 
investigation.

Table 6.1 Procedures of state aid control
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Control 
Procedure 
regarding 
‘unlawful aid’
Article 1 
c) of Reg. 
659/99 defi nes 
‘unlawful aid’ 
as ‘new aid put 
into effect in 
contravention’ 
of the 
notifi cation 
requirement 
under Article 
88 (3) EC.

• The Commission will establish an investigation of this 
type of aid on two grounds: Either upon a complaint 
by private parties or (Article 20 (2) Reg. 659/99) by a 
complaint from a MS, or by means of a spontaneous 
decision of the Commission. The Commission has the 
right to adopt interim measures addressed to the MS 
(Article 10 Reg. 659/99). Such injunctions are addressed 
at a MS and are aimed at gathering information, 
as well as suspension of the aid and under certain 
circumstances the provisional recovery of unauthorised 
aid.

• The result is either a decision terminating the 
preliminary investigation or, after entry into the 
formal investigation, a decision terminating the 
formal investigation (positive, conditional or negative 
decision). 

• The Commission may take the decision ordering the 
MS to recover the unlawful aid from the benefi ciary 
(‘recovery decision’, Article 14 Reg. 659/99). 

Unilateral 
with respect 
to the control 
function of the 
Commission 
vis-à-vis the 
MS’s aid.
Cooperative: 
MS can 
negotiate 
undertakings, 
or modify their 
notifi cation.

Control of 
‘existing aid’
Article 1 
b) of Reg. 
659/99 defi nes 
‘existing aid’ 
as aid which 
either has 
been explicitly 
authorised 
or deemed to 
be so, or aid 
which only 
became aid 
due to the 
‘evolution’ of 
the common 
market. 

• Under Article 88 (1) EC and Article 17 (1) Reg. 659/99, 
the Commission keeps under constant review all 
systems of aid, whether previously authorised or not. 

• If  the Commission fi nds that an aid or aid scheme 
does not or no longer comply with the rules on state 
aid, it informs the MS of its view.36 The Commission 
then enters into the preliminary investigation and a 
negotiation procedure with the MS. After giving the 
MS the opportunity to express its view, the Commission 
issues a ‘recommendation’ (under Article 249 EC) 
‘proposing appropriate measures’ to the MS, if  it 
concludes that the aid scheme is not compatible with 
the single market (Article 18 Reg. 659/99)

• On the basis of these proposals, the MS will enter into 
negotiations with the Commission.37 These negotiations 
may lead to several modifi ed versions of Commission 
recommendations. If  several MS are affected these 
negotiations take place in form of so called ‘multilateral 
meetings’ chaired by a Commission representative.38

• If  the MS accepts the (modifi ed) proposed measures 
the MS will be bound to implement the agreed 
measures to remove the distortion of competition. 
The agreements, if  agreed upon by many MS have 
been titled ‘frameworks’, ‘disciplines’ or ‘guidelines’. 
These frameworks are related to one or many sectors 
of industry and comprise substantial and procedural 
provisions such as reporting requirements. 

• If  a MS does not agree to the recommendations by 
the Commission, the Commission may enter into the 
formal investigation procedure under Article 88 (2) 
EC, Article 19 (2) Reg. 659/99.39 The Commission may 
unilaterally issue a formal decision that the aid should 
be altered or abolished with effect to the future. Its 
decision will thereby indirectly be reviewed against its 
own administrative guidelines.

Preliminary 
investigation: 
Cooperative 
agreement 
between 
Commission 
and MS.

Formal 
investigation: 
Unilateral.
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Unilateral Administrative Rule-Making by the Commission 

Unilateral administrative rule-making takes place either in the form of 
delegated acts (group exemption regulations) or by the Commission’s 
autonomous adoption of internal administrative guidelines.

Recourse to 
the Council for 
decision under 
Article 88 (2) 
subparas 3, 4 
EC.

• Article 88 (2) subpara. 3 EC allows for a recourse 
against Commission decisions to the Council. The 
Council may in exceptional cases, on application by 
a MS (therefore in derogation from the general rule 
that the Council decides upon a Commission proposal 
only), acting unanimously, decide that aid shall be 
considered compatible with the common market. Since 
no Commission proposal is needed in Council, the MS 
and Council may amend the proposal in discussions 
prior to voting on it. The Council is barred from taking 
a decision once the Commission has adopted a fi nal 
decision in an aid matter or where the new aid proposed 
by the MS is designed thwart the effectiveness of a 
former Commission decision.40

• The Council is not obliged to publish the decision 
under Article 88 (2) subpara. 3, 4 EC (Article 26 (5) 
Reg. 659/1999). 

Co-operative in 
Council.

Unilateral if  
Council does 
not reach the 
necessary 
unanimity.

Administrative 
rule-making 
for example, 
issuing of 
implementing 
provisions and 
the making 
of block 
exemptions.

• The Commission has the right to determine the detailed 
policies in the area of state aids. The European Courts 
have granted the Commission considerable discretion 
to develop the economic approach most appropriate 
in the fi eld and to implement it. The Commission’s 
administrative rule-making takes place in either of the 
following ways: 

• Creation of ‘group exemption regulations’ under 
Council Reg. 994/98.41 Therein the Commission 
specifi es certain categories of MS action, which will be 
exempt from notifi cation under Article 88 (3) EC and 
consequently will also not be pursued as existing aid.42

• The Commission has developed a set of implementing 
provisions of abstract-general nature. Such 
administrative guidelines, communications and notices 
structure the Commission’s decision-making in the 
application of state aid provisions. Their content is 
norm-interpreting, specifying the provisions in Art 
87 and 88 EC. Under Article 27 Reg 659/99 they may 
also concern the form, content and other details of 
notifi cations, reports as well as time-lines. Before 
adopting any implementing provisions, the Commission 
is obliged (Article 29 Reg. 659/99) to consult an 
advisory committee.

Unilateral 
with forms of 
co-operative 
action where 
MS and other 
interested 
parties are 
heard.

Table 6.1 continued
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Commission regulations
The fi rst sub-category of  the Commission’s ‘unilateral’ administrative 
rule-making is the creation so called ‘group exemption regulations’, 
which are Commission regulations on the basis of  Article 1 Regulation 
994/98. The Commission may issue them in a limited number of areas of 
horizontal categories of aid after hearing interested parties and the advisory 
committee.43 These group exemptions have the effect of declaring certain 
categories of aid compatible with the common market and therefore not 
subject to the notifi cation requirements of  Article 88 (3) EC.44 Thereby 
certain types of aid are per se outside of the realm of the prohibition of 
Article 87 (1) EC and are no longer regarded a state aid under the defi nition 
of the clauses in the EC treaty.

Administrative guidelines by the Commission
The second type of ‘unilateral’ administrative rule-making by the Commission 
is represented by administrative guidelines. The Commission enjoys wide 
discretion in application of the criteria of Article 87 (3) EC. The effect of 
administrative rule making in this category is therefore, unlike that of group 
exemptions, not to declare certain types of aid per se compatible with the 
single market. Instead they are used to pre-defi ne criteria for the analysis of 
certain categories of aid. They thereby contain criteria for the assessment 
of whether an aid may in exceptional cases be regarded as compatible with 
the single market because its positive effect outweighs its negative impact. 

Types of  guidelines and their effects Administrative guidelines45 of 
the Commission in the area of  state aid control are often also called 
‘communications’,46 ‘notices’,47 ‘letters’,48 ‘disciplines’,49 ‘frameworks’50 
or ‘codes’.51 Both the formal legal acts within the categories of Article 249 
EC and the ‘informal’ administrative rule-making are formulated in a style 
reminiscent of  legislative texts. The Courts have additionally interpreted 
various other forms of  Commission documents as such guidelines. For 
example, the CFI has treated Commission statements in publications 
such as the Commission’s Reports on Competition Policy, which outline 
the Commission’s future policy approach, as guidelines.52 The ECJ has 
similarly regarded Commission statements in the Bulletin of the European 
Communities.53

Administrative guidelines of the Commission are internal steering tools.54 
The Commission therein limits its own discretion by laying down internal 
‘policy rules’.55 Such guidelines, the CFI states, ‘refl ect the Commission’s 
desire to publish directions on the approach it intends to follow’.56 The 
adoption of such guidelines by the Commission is therefore ‘an instance 
of the exercise of its discretion and requires only a self-imposed limitation 
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of that power when considering the aids to which the guidelines apply, in 
accordance with the principle of equal treatment.’57 These guidelines set 
out ‘the approach which the Commission proposes to follow.’ 

By binding the Commission’s exercise of discretion, they help to ensure 
that the Commission ‘acts in a manner which is transparent, foreseeable 
and consistent with legal certainty’.58 The necessity for such tools arise 
because within the Commission not only the Directorate General (DG) 
Competition but also other DGs such as the DG Agriculture, DG Fisheries 
as well as the DG Energy and Transport are involved in the application of 
state aid rules vis-à-vis the MS.59 The sheer amount of state aid control cases 
handled by the Commission services, requires a certain pre-structuring and 
development of policy guidelines. For that reason, the guidelines are often 
very concrete and give detailed instructions on the approaches to be taken 
including examples and methods of calculation.60

Legal basis, adherence to legal principles and review of guidelines The legal 
basis of the Commission’s administrative rule-making in the latter category 
of guidelines, is the Commission’s discretionary power, conferred on it in 
Article 87 and 88 EC as well as in the Council’s implementing regulations 
based on Article 89 EC (for example Regulation 659/99). There are no 
procedural rules in primary law or secondary legislation for the creation of 
the guidelines. Their creation is a matter of the right to self-organisation of 
the Commission as institution of the EC. The guidelines have a self-limiting 
effect on the Commission in its use of its discretion. 

In their review of  the Commission’s exercise of  discretion in state aid 
cases, the Courts limit their judicial review ‘to checking that the rules on 
procedure and the statement of reasons have been complied with, that the 
facts are materially accurate, and that there has been no manifest error of 
assessment and no misuse of powers’.61 The Courts repeatedly state that 
‘in reviewing whether such a power was lawfully exercised’, ‘it is not for the 
Court to substitute its economic assessment for that of the Commission’.62 
But judicial review will verify whether the Commission has exercised its 
discretion properly and has observed the guidelines which it has laid down. 
The conditions for the validity of  these administrative guidelines by the 
Commission are that they ‘contain indications as to the direction to be 
followed’63 by the Commission and they ‘do not depart from the Treaty 
rules’.64 Additionally, the Court assess the Commission’s adherence to 
general principles of law. 

A deviation from the principles laid down in the abstract-general guidelines 
in single case decisions can, according to the ECJ, lead to a violation of 
the principle of  equal treatment.65 Other legal principles affected by the 
administrative rule-making are the principle of legitimate expectations and 
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the principle of transparency as a mode of administrative decision making. 
The former guarantees a certain degree of consistency of decision-making, 
the latter guarantees transparency towards the approaches taken within 
the Commission.

These legal principles, which may be violated if  the Commission in 
single cases deviates from the guidelines it had set out makes for the limited 
external legal effect of originally purely internal administrative guidelines 
by the Commission. The European Courts, without explicitly referring to 
it, in consequence also establish a hierarchy of administrative acts in EC 
law: Single case decisions may not amend administrative guidelines of an 
abstract and general nature. The amendment of the latter guidelines can 
only take place in the same manner as they have been issued. A single case 
decision may not implicitly amend a guideline.66

Publication requirements for guidelines exist on the basis of  general 
legal principles such as the principle of  good governance and the right 
to access to documents (Article 41 and 42 Charter of  Fundamental 
Rights).67 Additionally, the fact that the ECJ reviews single decisions by the 
Commission in the area of state aid control against the criteria set out by the 
Commission in its administrative guidelines in a way similar to secondary 
legislative acts indicates that such criteria for review must be open to the 
public in the same way as legislative acts. However, in the area of state aids, 
publication is not only a legal requirement. For guidelines to be effective 
steering tools, they need to be publicly accessible not only by MS but also 
by potential benefi ciaries of aids and their respective competitors as well as 
other interested parties such as organised interest groups which may make 
complaints in respect of illegal aids to the Commission or engage in private 
litigation in national courts to establish the illegality of a certain aid.

Guidelines as ‘soft-law’? Overall, we can observe that guidelines have 
internal as well as external effects. The internal effect is that the Commission’s 
own exercise of  discretion is guided. This in turn leads to the external 
effect. MS and other public institutions are informed about the approach 
of the Commission. This information leads to more transparency and legal 
certainty in the highly complex fi eld of state aid control. It can, however, only 
do so in areas in which the Commission has been granted discretion. The 
larger the margin of discretion, the more regulatory power the institution 
has by creating its own administrative guidelines. In the area of state aids, 
the EC treaty has granted the Commission a particularly wide scope of 
discretion, only limited in procedural matters by formal legislation.

These fi ndings show a considerable similarity with the effect and the 
purpose of administrative rules or ‘Verwaltungsvorschriften’ for the area of 
subsidies provisions in other legal systems such as, for example, Germany 
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and the UK.68 In both legal systems the framework for review of the legality 
of subsidies and state aids is, due to a lack of precise statutory legislation 
in the fi eld, primarily set by administrative rule-making. These guidelines 
therefore become instruments which in practice have the same effect as 
normative provisions of legislative nature. 

Due to these effects the Commission’s internal administrative guidelines, 
have often been referred to as ‘soft law’.69 The term soft law is intended 
to describe the limited external effect of the guidelines giving them merely 
factual but nevertheless informally binding effect on the MS.70 The case 
law of the ECJ has shown that by means of the indirect external effect of 
the guidelines through the principle of equal treatment, the protection of 
legitimate expectations and the principle of administrative transparency, 
these guidelines do transform into enforceable legal provisions.71 However, 
guidelines, although legally binding only on the Commission, do have a 
wider effect to structure the enforcement of state aid rules in EC state aid 
control and policy. This effect is referred to below as ‘regulation through 
information.’ The ‘soft’ effect lies in the information-value of  guidelines 
which have a ‘steering’ effect on MS. These develop their own policies in 
view of the Commission’s publications. 

The policy steering effect of the publication of guidelines is considerable. 
MS will be guided in the development of their national and sub-national 
subsidies policies by the guidelines. Thereby they will be able to avoid a 
fi nding of violation of EC state aid rules at a later stage in a Commission 
investigation and the resulting disruption to the implementation of national 
policies. The guidelines will further play a role in the pre-evaluation of 
national policies in pre-notifi cation contacts between the MS administrations 
and the Commission and will be guidelines also for the negotiation of 
agreements between the Commission and the MS in the fi rst phase of the 
control of existing aids under Article 88 (1) EC.

As comparative studies show, similar problems as to the legal effect of 
administrative guidelines in the area of state aid, exist in other policy fi elds.72 
Legal principles which have been developed by the Courts with respect to 
the effect of  administrative rule-making are also taken into account by 
the Courts in the analysis of the legal basis and effect of a similar type of 
guidelines in other policy areas with similar unilateral administrative rule 
making powers to those of the Commission. 

Co-operative Agreements between the Commission and the MS

In the area of the supervision of existing aid, Article 88 (1) EC requires 
the Commission to undertake a co-operative approach. This may lead 
to agreements between the Commission and the MS. These agreements 
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are legal acts implementing state aid control as a result of a co-operative 
approach between the MS and the Commission. Such agreements are 
often called ‘guidelines’, ‘frameworks’ or ‘disciplines’. These ‘guidelines’ 
are frequently confused with the internal guidelines by the Commission 
described above under the section on unilateral administrative rule-making, 
not least because they share the same terminology and are applicable in 
the same policy area.73

One of the reasons for the confusion of the different types of administrative 
rule-making was that in the past, the legal effect of these tools remained 
unclear. This situation has been remedied with enactment of the ‘procedural’ 
Regulation 659/99 and the case law of  the ECJ. Article 19 Regulation 
659/99 describes the effects of  co-operative agreements in the context of 
the Commission’s right to ongoing review of existing aid schemes. Where the 
MS concerned accepts the proposed measures by the Commission, ‘the MS 
shall be bound by its acceptance to implement the appropriate measures’. 
Article 19 Regulation 659/99 is a refl ection of  the ECJ’s case law. In the 
leading case, CIRFS v Commission, the ECJ stated that the rules set out 
in a document called ‘discipline’, which was agreed between the MS and 
the Commission under Article 88 (1) EC, had the effect that neither the 
Commission nor the MS could unilaterally amend that measure of general 
application. The ECJ stated that the ‘discipline’ was ‘the outcome of an 
agreement between the MS and the Commission’.74

In subsequent cases, the Courts further clarifi ed that ‘guidelines’ based on 
Article 88 (1) EC were agreements ‘from which neither the Commission nor 
a MS can release itself ’.75 ‘Guidelines’ or ‘disciplines’ as well as ‘decisions’ 
complementing the guidelines resulting from an agreement between one or 
more MS and the Commission were binding both for the Commission and 
the MS that had agreed.76 The only condition is that such agreements ‘do 
not depart for the rules in the Treaty and are accepted by the MS’.77

Substantially, therefore, neither a unilateral guideline of the Commission 
nor an agreement under Article 88 (1) EC, Article 19 Regulation 659/99 
may amend primary or secondary legislation. Both forms of guidelines may 
only structure the Commission’s discretion, in those areas where either the 
directly applicable primary law or the secondary legislation leaves room for 
discretionary decisions by the Commission. The main difference between 
the unilateral guidelines, and the agreements lies in the mode of  their 
creation and the possible procedure of amendment. A unilateral guideline 
can be amended by the Commission – albeit not implicitly in a single case 
decision.78 An agreement under Article 88 (1) EC can only be amended by 
agreement of those parties, which have concluded it.79

The term ‘agreement’ which the ECJ uses, aptly describes the legal 
effect of  the results of  negotiations under Article 88 (1) EC and Article 

Hofmann 02 chap04   197Hofmann 02 chap04   197 4/5/06   08:27:414/5/06   08:27:41



198 Sectoral areas

19 Regulation 99/659. The effect of co-operative agreements under Article 
88 (1) EC, called guidelines, disciplines, notices, and so on, is similar 
to an administrative contract between the Commission and the MS.80 
Consequently, an amendment of an agreement of that kind could only be 
adopted according to the same procedure as that required for the adoption 
of the decision which established the original framework.

On the basis of such co-operative agreements, however, the Commission 
may adopt individual decisions, in which the Commission exercises 
its discretion in determining whether a certain aid scheme by an MS is 
compatible with the single market. The ECJ found that 

those decisions, taken pursuant to the guidelines on regional aid but distinct from 
them, proceed upon the discretionary power of the Commission […]. Unlike the 
guidelines, which constitute one facet of cooperation between the Commission 
and the MS, the binding nature of those decisions does not depend on the consent 
of the MS.81

However, it follows from the logic of the relation between unilateral and 
co-operative decision-making, that agreements between the MS and the 
Commission under Article 88 (1) EC can also amend the existing unilateral 
guidelines.

The principles with respect to agreements as the result of co-operative 
action could equally be of interest to other areas where there are certain 
obligations of administrative co-operation.82 More problematic are areas 
in which the Commission issues guidelines in which the Commission has no 
discretion or has not been granted implementing powers either in primary 
or secondary legislation.83

Regulation by Information

Given the strong regulatory powers of the Commission in the area of state 
aid control, there are also attempts to infl uence decision-making on the 
national level by prior information on Commission attitudes towards certain 
policies and about Commission decision-making in comparable cases. 
Against this backdrop, the Commission’s information policy is a corner 
stone of tools of governance in the area of state aid control. Additionally, 
the Commission has developed information tools in order to allow for 
benchmarking and comparing the MS policies in core parameters of state 
aid distribution. The difference between pure information and binding 
guidelines can be ambiguous.84

A long-standing attempt to provide information in the area of  state 
aid control are the annual reports on competition policy published by the 
Commission, which contain a chapter on state aid policy. Therein, the 
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Commission outlines its activities of the past year, describes the emphasis 
it has given to certain forms of  aid and why these decisions were taken. 
A similar function is fulfilled by the (non-mandatory) publication of 
the Commission’s quarterly, the ‘Competition Policy Newsletter’. This 
publication contains single contributions by Commission civil servants inter 
alia on topics of state aid enforcement. Traditionally, the most important 
publication about the Commission’s state aid policy was the publication, 
every few years, of  a ‘Survey on State Aid’.85 Since 2000 and 2001, the 
Commission introduced two new transparency instruments published on-
line: The ‘State Aid Register’86 and the ‘State Aid Scoreboard’87, which 
have become the central tools of publication. 

In summary, the Commission’s information tools are intended to inform 
about its activities as well as the activities of the MS in the fi eld of state aid. 
Information is a tool in the overall structuring of the ‘state aid policy’, as 
opposed to a simple ‘state aid control’. The ‘older’ tools were intended to 
enhance transparency in the Commission’s enforcement policy in its activities 
in controlling MS’ state aids. The newer tools such as the scoreboard are an 
attempt to benchmark national approaches to the overall reduction of state 
aid. They are intended to redirect the remaining aids away from particular 
sectors of industry towards certain ‘horizontal’ objectives applicable to all 
industries such as research and development aid, environmental aid and 
aids for employment and training. 

Within this area of  state aid policy, the Commission not only has the 
competence but under a wide understanding of  the principle of  ‘good 
administration’ must to be subject to an open and transparent information 
policy enabling citizens to establish to what extent and when they will be 
affected by state aid policies.

STRUCTURES IN STATE AID CONTROL AND 
PROBLEMATIC ASPECTS THEREOF

Summary of Governance Structures 

The area of state aid control is an area of law which is controlled by network 
structures, with public and private participants from the European and 
national levels. At the core of the network is the European Commission. The 
procedures are in part co-operative but mostly designed to allow for unilateral 
action by the Commission. The co-operative phases of enforcement of EC 
state aid control operate under the ‘shadow’ of the Commission’s powers 
to unilaterally enforce its policy objectives. Unlike most EC policy areas, 
implementation of state aid policy takes place by the Commission directly. 

Hofmann 02 chap04   199Hofmann 02 chap04   199 4/5/06   08:27:424/5/06   08:27:42



200 Sectoral areas

The basic structures of this policy fi eld are defi ned by primary law, detailing 
substantial and procedural aspects of state aid control. The Council (and 
European Parliament by way of  consultation under Article 89 EC) as 
legislators have been little involved in the development and enforcement 
of EC state aid policy. Formal legislation allowing the Commission to create 
group exemptions and which formalised the procedural provisions was 
enacted only in the late 1990s. 

Given the relatively few acts of secondary legislation laying the foundations 
of enforcement of state aid provisions, it is unsurprising that the Commission 
to date continues to play the predominant role in the development and 
enforcement of this sensitive policy area. The discretionary powers, conferred 
on the Commission by the EC Treaty have served as legal basis for creating 
administrative rules governing the exercise of  state aid control. For the 
Commission, this approach has the advantage of great fl exibility and is a fast 
response to policy developments in the MS, unburdened with many formal 
restrictions. By these means, the Commission has been able to effectively 
exercise agenda-setting power in national policies using the tool of  state 
aids in the broad defi nition of  Article 87 (1) EC. Also, the Commission 
enjoys a great concentration of powers in both administrative rule making 
and by the implementation thereof. On the level of  implementation, the 
Commission is at the same time the investigator of  alleged violations of 
EC law and their adjudicator.

Co-operative forms of  administration within the network of  actors 
involved in state aid control exist. However, unlike in other policy areas, 
comitology plays a comparatively minor role as a mode of orchestrating 
such co-operation. The reason lies in the fact that the EC Treaty itself  
delegates implementing powers to the Commission.88 In the fi eld of state 
aid, co-operative administration is conducted mainly through direct contacts 
between the Commission and the MS. The most visible example of  co-
operative administrative procedures are agreements between the Commission 
and MS in the ongoing review of state aids under Article 88 (1) EC. 

The European Courts originally were reluctant to closely scrutinise 
the Commission’s rule-making and implementing activities due to the 
‘complexity of the economic assessment’ necessary to effectively undertake 
state aid control. This has only changed in part with the creation of the CFI 
which undertook a closer scrutiny of discretionary decisions. Both Courts 
have always tried to counterbalance their leniency towards the Commission 
with respect to substantial issues by scrutinising the Commission’s activity 
under procedural criteria. With respect to direct effect of state aid provisions, 
the national Courts have developed a policy of  co-operation with the 
Commission to ensure seamless enforcement. Overall, the policy fi eld of 
state aid control has made a considerable contribution to the development 
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of general EU administrative law – not least because of its nature as one of 
the few areas in which the Commission directly implements EC law.

The actual policy steering takes place through a body of administrative 
rule-making and individual decisions by the Commission in single cases. 
Whilst the administrative rule-making is an effective approach to structure 
the broad discretion, which the various Commission DGs which are 
involved in state aid decisions enjoy, they also add to the transparency of 
such exercise of discretion. Their main external effect is the self-limitation 
of the Commission which increases the legal security and the observance 
of the principle of equality. The administrative rule-making also infl uences 
decision-making on the national level insofar as part of the policy debate 
within the MS will be the potential compatibility of  a measure with the 
Commission’s guidelines on acceptable state aids. 

Problems and Future Development Possibilities

The structures of administrative governance in EC state aid control suffer 
from some deep-rooted diffi culties. These include a lack of transparency 
with respect to substance and procedure resulting in considerable legal 
uncertainty. They include problems of concentration of  powers, interest 
representation and legitimacy of  decision-making. The issue underlying 
the need to balance divergent interest and policy goals, however, is very 
similar to all regulation in economic matters: the balancing of specifi c policy 
interests on one hand with an interest in fair conditions of competition on 
the other.

Transparency and legal certainty 
The most central criticism about the current system of  administrative 
governance in state aid control as analysed in this chapter is the lack of 
transparency.89 This stems mainly from the great variety of legal instruments 
in the Commission’s portfolio,90 especially in the area of  administrative 
rule-making. It was shown above that the Commission uses acts from the 
categories listed in Article 249 EC such as directives and regulations when 
so authorised. The lack of transparency of its administrative rule-making 
stems from its use of  tools called ‘guidelines’, ‘notices’, ‘frameworks’, 
‘disciplines’, ‘codes’, ‘vademecums’ and so on. Additionally, under the case 
law of the ECJ, publications intended primarily for information have been 
given legal effect. The complexity of the legal provisions makes it diffi cult 
for parties involved in the procedure to ascertain the criteria and conditions 
of state aid control.

The question therefore is whether there is room for simplifi cation. The 
Commission itself  has recognised the problem and is trying to name the 
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newer documents, which concern state aids, in a more systematic way. The 
Commission now tends to refer to acts of informal internal rule-making as 
‘guidelines’ or ‘communications’. If the rules have been set out in letters to the 
MS they are published as ‘letters’. In many sectors, the Commission and the 
Council have been enabled by specifi c legal provisions to also enact formal 
implementing acts such as Directives and Regulations. ‘Frameworks’ still 
exist in matters in which the Commission and the MS reached an agreement 
under Article 88 (1) EC in the process of review of existing aids. Despite 
this slight improvement of  the use of  terminology, there are remaining 
problems as to the relation between the different types of measures due to 
the fact that acts from many years past still are in force with very divergent 
terminology in place.91 Considerations on a reform of the typology of acts 
used as steering and information tools in state aid control also need to 
take into account the great variety of national policies which is currently 
and will be in future affected by state aid control. Therefore Commission 
administrative rule-making will remain complex in substance. 

An additional problem associated with the Commission’s technique of 
administrative rule making is its inherent legal uncertainty. Because the 
guidelines of  the Commission are binding on the Commission’s internal 
services, they are only indirectly enforceable by MS and private parties under 
principles of equal treatment and the principle of legitimate expectation. 
An alternative solution would be to delegate to the Commission the broad 
powers to issue abstract and general formal implementing rules. An example 
of  such an approach exists in the Council’s ‘enabling’ regulation 994/98 
on ‘group exemptions’. Allowing the Commission to issue legally binding 
implementing regulations could do away with the need for the extensive 
use of internal administrative guidelines and would clarify their external 
legal status.

Legitimacy and participation 
The discussion of  the complexity of  the variety of  instruments cannot 
mask the fact that decision-making powers in the area of  state aid are 
concentrated almost exclusively in the hands of  the Commission. This 
concentration of power is not without its problems. Instruments, which fall 
within the wide defi nition of state aids under Article 87 (1) EC have become 
central to the exercise of governance on the national level. The Commission 
as being the main actor in the control of state aid policies on the national 
level therefore has a very infl uential role to play in the detailed steering of 
national economic activities through the means of state aids.

In this regard the issue arises whether the Commission’s legitimacy 
is suffi cient to allow for the continuing exercise of  this essential policy 
steering tool. Should, for example, this role be exercised virtually free 
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from any parliamentary control in future, as it was in the past? Is there 
suffi cient input into the exercise of state aid control from the stakeholders 
and other participants in the ‘civil society’ through individual interest 
representation?

Under the current regime, the EC state aid control policy relies very much 
on a regulatory model of technocratic governance. The European Parliament 
is virtually non-existent in the formulation and control of implementation 
of state aid control.92 It will only be consulted by the Council in the case of 
legislation in the area creating ‘appropriate regulations for the application 
of Articles 87 and 88’ EC. In cases where a Commission investigation is 
subject to a recourse to the Council under Article 88 (2) subpara 3 and 4 EC, 
the Parliament is not at all involved.93 With regard to the implementation 
of state aid control, the Parliament’s only source of potential control is the 
European Ombudsman, who will entertain complaints by private parties 
regarding the exercise of administrative competences by the Commission 
in the area of state aid control.94

Private parties have the right to complain to the Commission, have been 
granted certain procedural rights in the investigation procedure and have 
standing to defend their position in Courts on the European and national 
level. In this respect, they have become an important element of state aid 
enforcement. The actual balancing of interests in assessing a state aid case 
however takes place within the Commission, when Competition interest is 
weighed against the specifi c policy interest at stake.

In this regard, one of the most problematic aspects in the area of state aid 
control is the lack of participation of interested and affected private parties 
in the Commission’s administrative rule-making. Such ‘stakeholders’ are 
actual and potential recipients of aid as well as their competitors and other 
private organisations representing, for example, consumer, environmental, 
social interests. To date, the procedural regulation 659/99 as well as the 
enabling regulation 994/98 have provided for very limited involvement of the 
MS and no involvement of private parties in the creation of administrative 
guidelines for the exercise of the Commission’s discretion in the area of state 
aids. Under the procedural regulation 659/99 private parties are consulted 
only with respect to individual decisions of the Commission and not the 
development of policy guidelines. Only implementing provisions dealing 
with the procedure and not the substance of state aid control require the 
consultation of  the advisory committee in state aid issues under Article 
27–29 Regulation 659/99. Only where the Commission has the right to issue 
formal group exemption regulations, is it – pursuant to Article 6 Regulation 
994/98 – obliged to conduct a hearing of  ‘interested parties’ as well as 
– under Article 7, 8 of that regulation – consult the advisory committee on 
state aid matters. The Commission has to date extended the consultation 

Hofmann 02 chap04   203Hofmann 02 chap04   203 4/5/06   08:27:424/5/06   08:27:42



204 Sectoral areas

of stakeholders beyond the scope of  its binding obligations only in this 
respect to the ‘State Aid Action Plan’ of June 200595 in which it calls for 
comments on the action plan and announces that ‘stakeholders will also be 
involved in the elaboration of each concrete proposal’ of block exemption 
regulations and Commission guidelines in the fi eld of state aids.

This is in contrast to the obligations the Commission itself  has 
acknowledged in its White Paper on Governance as well as in the 
subsequently published ‘General principles and minimum standards for 
consultation of interested parties by the Commission’,96 in conjunction with 
the Commission’s document on ‘Impact assessment in the Commission’.97 
These documents spell out the new approach by the Commission to the 
involvement of stakeholders in a policy and the transparency of rule-making 
and the representation of interests. Under these documents, consultation 
will be necessary in all cases that warrant an ‘extended impact assessment’. 
An extended impact assessment is necessary inter alia where the Commission 
proposal for administrative rule making ‘will result in substantial economic, 
environmental and/or social impact on a specifi c sector’, where ‘the proposal 
will have a signifi cant impact on major interested parties’98 and where ‘the 
proposal represents a major policy reform in one or several sectors’.99 These 
criteria will usually be fulfi lled in the creation of guidelines for state aids. 
By defi nition, aids which are not de minimis have substantial economic and 
social impact on the economic sector of the recipient. They will also have 
a signifi cant impact on major interested parties such as the MS and their 
industries and will represent a major policy reform since otherwise there 
would be no necessity for the Commission to establish guidelines.100

Under the Commission’s ‘General principles and minimum standards for 
consultation of interested parties by the Commission’ the Commission must 
fi rst seek to undertake an inclusive approach to participation by looking 
for input from a wide range of interests. Second, it must ensure that the 
consultation process is transparent by clarifying what ‘issues are being 
developed’, ‘which mechanisms are being used to consult’, ‘who is being 
consulted’ and which considerations have infl uenced the decision-making 
prior to the formulation of the policy. The Commission thereby needs to 
ensure that it consults in a timely fashion in order to allow an impact from 
the consultation but also to inform those consulted ‘about what can be 
achieved’ by the Commission taking into account the external opinions 
given the role of  the Commission in the regulatory process. Since in the 
area of ‘unilateral’ setting of policy guidelines by the Commission, there are 
almost no constraints on the Commission’s freedom to make rules. There 
is potential for the consultation process to have considerable impact on the 
outcome of the state aid guidelines. 
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The Commission has set out to amend this shortcoming under ‘State 
Aid Action Plan’ of  June 2005101 in which it calls for comments on the 
action plan and announces that ‘stakeholders will also be involved in the 
elaboration of each concrete proposal’ of block exemption regulations and 
Commission guidelines in the fi eld of state aids. Whether this hearing will 
take place with respect to each policy fi eld or will be limited to general calls 
for comments in the framework of the action plan remains to be seen.

To summarise, the enforcement of state aid control in Community law 
under the current system is a very top-down process. Individual involvement 
is only called upon to assist the Commission in its enforcement vis-à-vis the 
MS. So far, despite the requirements to undertake consultations, private 
parties are not involved in the establishment of administrative guidelines 
by the Commission.

CONCLUSIONS

This chapter offered a view on the regulation of state aids in the EU by 
looking primarily at the structures of  administrative governance. The 
analysis offered in this chapter showed that the main tool of administrative 
governance in state aids is on one hand the setting of unilateral administrative 
guidelines by the Commission. The chapter reviewed the legal nature, the 
conditions for legality as well as sources and limits of Commission powers. 
It found these guidelines to be far from mere tools of ‘soft law’ having many 
of the attributes of enforceable legal acts. The chapter found that all the 
more, it is important for the Commission to adhere to standards of impact 
assessment and consultation.

The chapter found further that it is essential to differentiate between 
forms of  unilateral administrative rule-making by the Commission and 
co-operative forms of  rule-making in the shape of  agreements between 
the Commission and the MS. The two types of rule-making – despite the 
co-operation taking place in the shadow of the Commission’s ability to act 
with ‘coercive’ unilateral means – have very different effects and limits. 

State aid control is an increasingly important policy fi eld at the centre 
of balancing between the goals of undistorted competition within the EU 
on the one hand and specifi c policy interests on the other. This weighing 
of interests is a political task, which is one of the core obligations of the 
Commission. In this respect, the structures of administrative governance 
in the policy fi eld of  state aid control are an important topic for review. 
Questions of participation and legitimacy in the exercise of administrative 
governance in the fi eld of state aid control are eminently important. 
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NOTES

 1. On the EU level, state aid and subsidies policy has additional dimensions. First, the EC 
itself  grants and awards subsidies in certain policy areas such as in the agricultural and 
fi sheries policy, transport policy, cultural policy, trans-European networks, industrial 
policy, structural and regional policies under the heading of economic and social cohesion, 
research and technological development, environmental policy, energy policy and the 
EIB’s credits. The Cohesion and Structural Funds alone account for about one third of 
the EU budget (€36 billion in 2004). Second, under the provisions on external economic 
relations, the EC has the exclusive competence to supervise international agreements, 
which contain subsidies provisions. The most important of these is the WTO agreement 
on ‘Subsidies and Countervailing Measures’ (SCM). The competence with respect to the 
latter includes the Commission’s competences to hear complaints by individual parties 
as well as MS and subsequently where necessary to enter into consultations with other 
WTO members and to represent the EC in dispute settlement procedures. This chapter 
however concentrates on governance structures in EC state aid control only.

 2. This is refl ected by the fact that roughly 40 per cent of  all cases heard in the CFI are 
cases dealing with the European rules on the control of state aid. 

 3. Not only granting an aid but also forgoing payments due under the regular circumstances 
would be suffi cient to qualify as an aid. Also, indirect aid through Member State resources 
increasingly comes within the Commission’s reach. The expansion of the reach of state 
aid control, takes place by means of an increasingly intensive control of different forms 
of aid as well as an increasing diversity of industries in state aid review.

 4. This is due to two main reasons: The fi rst is that traditional governance by command 
and control systems is becoming increasingly old-fashioned. Governance by incentives 
is increasingly widespread. The second reason is that, also due to the increasing 
harmonisation of EC law in many regulatory fi elds, one of the few remaining instruments 
to steer policy developments is the creation of incentives by public entities. These will 
often fall within the defi nition of a state aid under Article 87 (1) EC. They may thereby 
create externalities to the detriment of  citizens and governments in other regions. In 
European competition terms these are referred to as ‘distortions of competition’.

 5. This situation will remain largely unchanged under the draft Treaty Establishing a 
Constitution for Europe as adopted by the European Council on June 18 in Brussels. 
Only two additions have been suggested to the current wording of Article 88 and 89 EC. 
Article 88 EC would be amended in so far as the draft Article III-54 has added a 4th 
paragraph stating that: ‘The Commission may adopt European regulations relation to the 
categories of State Aid that the Council of Ministers has, pursuant to Article III-55 (ex 
89), determined may be exempted from the procedure provided for by paragraph 3.’ Article 
89 would in draft Article III-55 have a second sentence stating that the Council shall 
issue European regulations for the application of Articles 87 and 88 only after consulting 
the EP. This latter amendment would give the EP a minimal form of  involvement in 
the creation of basic legislating delegating implementing powers to the Commission. It 
remains unclear why the codecision procedure was not envisaged here.

 6. In 1965 (European Commission, 6 Bulletin of the European Communities [1966], 11) and 
1973 (European Commission, Second Report on Competition Policy, Brussels 1973, 78), 
the Commission had initially made attempts to propose to the Council regulations on 
state aid procedures. These failed due to a lack of agreement within the Council. For an 
overview of the developments with further references see: A. Evans, European Community 
Law on State Aid (Oxford, 1997), p. 406.

 7. For an overview see: M. Cini, ‘From Soft Law to Hard Law?: Discretion and Rule-making 
in the Commission’s State Aid Regime’, EUI Working Papers RSC No. 2000/35, 18.

 8. One of  the examples for secondary legislation was the regulation to exempt certain 
categories of aid to rail, road and waterway transport, see: Regulation (EEC) No 1191/69 
of the Council of 26 June 1969 on action by Member States concerning the obligations 
inherent in the concept of a public service in transport by rail, road and inland waterway, 
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OJ 1969 L 156/1 amended by Council Regulation (EEC) No 1893/91 of 20 June 1991, 
OJ 1991 L 169/1; A. Evans, supra note 6, p. 407. Another was a regulation on aid to 
shipbuilding (Council Regulation (EC) No 3094/95 of  22 December 1995 on aid to 
shipbuilding, OJ 1995 L 332/1).

 9. Council Regulation 659/99 laying down detailed rules for the application of Article 93 
(now Article 88) of the EC Treaty, OJ 1999 L 83/1.

10. Council Regulation 994/98 on the application of Article 92 and 93 [now 87 and 88] EC 
Treaty to certain categories of horizontal state aid, OJ 1998 L 142/1.

11. See for example: Commission Regulation (EC) No 68/2001 of 12 January 2001 on the 
application of  Articles 87 and 88 of  the EC Treaty to training aid, OJ 2001 L 10/20; 
Commission Regulation (EC) No 69/2001 of  12 January 2001 on the application of 
Articles 87 and 88 of the EC Treaty to de minimis aid, OJ 2001 L 10/30; Commission 
Regulation (EC) No 70/2001 of 12 January 2001 on the application of Articles 87 and 
88 of the EC Treaty to State aid to small and medium-sized enterprises, OJ 2001 L 10/33; 
Commission Regulation (EC) No 2204/2002 of 12 December 2002 on the application of 
Articles 87 and 88 of the EC Treaty to State aid for employment, OJ 2002 L 337/3. 

12. An example for such area is the aid to the shipbuilding industry, which has been part 
of  a co-ordinated policy involving industrial policy and international trade policy 
aspects, see: Council Regulation 1540/98 of 29 June 1998 establishing new rules on aid 
to shipbuilding, OJ 1998 L 202/1; Council Regulation No 1177/2002 of 27 June 2002 
concerning a temporary defensive mechanism to shipbuilding, OJ 2002 L 172/1; Council 
Directive 87/167 of 26 January 1987 on aid to shipbuilding, OJ 1987 L 69/55.

13. See: Commission Directive 80/723/EEC of 25 June 1980 on the transparency of fi nancial 
relations between Member States and public undertakings, OJ 1980 L 195/35 as modifi ed 
by Commission Directive 2000/52/EC of 26 July 2000 amending Directive 80/723/EEC on 
the transparency of fi nancial relations between Member States and public undertakings, 
OJ 2000 L 193/75.

14. Co-operative procedures are procedures where either the MS and the Commission or 
the MS amongst each other need to agree on a position – that is where the outcome of a 
procedure is a result of a negotiation. In ‘unilateral’ procedures, Community institutions 
have the right to take fi nal decisions without the formal need of agreement with MS.

15. The central reason for this is the fact that state aid provisions are part of EC competition 
law, where the Commission plays a strong role in the legislative as well as the administrative 
procedure. In the legislative sphere the Commission is in charge of initiating legislation. 
Also the Commission is the actor in charge of administrative rule-making in which it 
can defi ne the general policy in the area of  competition law by creating the soft law 
instruments interpreting the general legislative phrases. In the administrative sphere, 
the Commission posesses investigative as well as adjudicating powers. The Commission 
evaluates the MS’s state aid policies and decides on the basis of  its evaluation on the 
compatibility with the single market. Insofar as this bundling of powers is a question of 
separation of powers on the horizontal level between EC institutions. The ECJ supports 
a strong role of the Commission in all these aspects of state aid control. See from the 
most recent case law Case C-110/02 Commission v Council (Portuguese aid to pig farmers), 
judgment of 29 June 2004. 

16. Under this provision, the Council may in exceptional circumstances, on application by 
an MS, decide that a certain state aid measure is compatible with the single market. This 
decision will exempt an MS from the prohibition of  Article 87 (1) EC. However, the 
Council must decide unanimously in favour of the MS’s request. If  that majority is not 
reached, the Commission will make a decision in the case.

17. The recourse procedure under Article 88 (2) subpara 3, however, which is already provided 
for in the original Treaty of Rome of 1957, can be justly regarded as the EC Treaty’s model 
for procedures later to become the management and regulatory models in Comitology 
procedures.

18. Article 7 Regulation 994/98, OJ 1998 L 142/1 and Article 28 Regulation 659/99, OJ 1999 
L 83/1. The advisory committee therefore is only consulted with respect to abstract-
general rules of  administrative decision-making, not (unlike the advisory committee 
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under the enforcement provisions for antitrust matters under Articles 81 and 82 EC, 
under regulation 1/2003) with respect to single case decisions. 

19. See for example on the meetings conducted to establish the 1997 Community Framework 
For State aid to the motor vehicle industry (OJ 1997 C 279/1, Article 1 (a) (7)) and the 
meetings conducted with respect to certain ‘frameworks’ and ‘codes’ in the synthetic fi bres 
area: A. Barbera del Rosal, ‘Extension of the validity of the Multisectoral Framework 
on regional aid for large investment projects and the Code on aid to the synthetic fi bres 
industry’, European Commission, Competition Policy Newsletter, October 2001, 61.

20. Case 15/85 Consorzio Cooperative d’Abruzzo v Commission [1987] ECR 1005, para 10.
21. Regulation 659/99 attaches certain rights to ‘interested parties’. Pursuant to Article 

1 (h) Regulation 659/99 interested parties are defi ned as: ‘any Member State and any 
[natural or legal] person, undertaking or association of  undertakings whose interests 
might be affected by the granting of aid, in particular the benefi ciary of the aid, competing 
undertakings and trade associations’. Trade associations had been accepted by the ECJ to 
be an interested party at an early stage in its developing case-law on private rights in state 
aid cases, see: ECJ Case 323/82 Intermills [1984] ECR 3809. Article 20 Regulation 659/99 
gives interested parties the right to submit comments following a Commission decision 
to initiate the formal investigation procedure. Any party which has submitted comments 
has the right to receive a copy of the reasoned decision of the Commission pursuant to 
Article 7 Regulation 659/99. Second, Article 20 (2) Regulation 659/99 mentions the private 
parties’ right to issue a complaint to the Commission, by informing ‘the Commission 
of any alleged unlawful aid and any alleged misuse of aid’. The interested party, after 
informing the Commission then has the right to receive a reasoned decision as to whether 
the Commission intends to enter into the formal investigation procedure. Also the party 
has the right to receive the a copy of any decision the Commission addresses to a member 
state regarding the subject matter of the information supplied by the private party. Finally, 
Article 20 (3) Regulation 659/99 regulates access to information on Commission decisions 
in state aid matters. The latter will usually be addressed to MS. Article 20 (3) Regulation 
659/99 nevertheless gives any interested party a right to obtain a copy of any Commission 
decision ending a preliminary investigation (Article 4), a formal investigation (Article 7), 
as well as any information injunction (Article 10 (3)) or any injunction to suspend or 
provisionally recover aid in the cases of unlawful aid (Article 11). The latter rights are 
element of the general rights of citizens to access of documents of the Commission, but 
are spelt out in detail in the procedural regulation of reasons of clarity.

22. For more detail on individual parties in EC state aid control see: H.C.H. Hofmann, 
‘Private Participation in the Control of  Public Spending – The Multi-Level Subsidy 
Regimes, Institute for International Integration Studies’, Discussion Papers No. 12, 
2003, 1–40, available at http://www.tcd.ie/discussion/pdfs/iiisdp12.pdf  with further 
references.

23. Private parties’ rights in state aid control procedures conducted by the Commission are 
protected by the semi-independent Commission Hearing Offi cer (Commission Decision 
94/810 of  12.12.1994 on the Terms of  Reference of  Hearing Offi cers in Competition 
Procedures before the Commission, O.J. 1994 L 330/67 amended by Commission 
Decision of 23.5.2001 on the terms of reference of hearing offi cers in certain competition 
proceedings 2001/462, O.J. 2001 L 162/21). Additionally, where they had procedural rights 
in supervision procedures, private parties are entitled to request review of Commission 
decisions at the CFI and may seek recourse at the ECJ under certain conditions.

24. For an overview see: M. Struys, H. Abbott, ‘The role of  national courts in State aid 
litigation’, E.L.Rev. 28 (2003), 172–88; D. Triantafyllou, ‘Rechtsschutzmöglichkeiten im 
europäischen Beihilfewesen’, EuR (2003), 480–86.

25. They initiate an investigation and often supply the Commission with the relevant 
knowledge about the conditions in a certain industry.

26. See: R. Chari and F. Cavatorta, ‘Economic Actors’ Political Activity on “Overlap Issues”: 
Privatisation and EU State Aid Control’, West European Politics 25, 119–42 (2002).
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27. Within WTO provisions on subsidies are contained in Article III (8) (b), VI (3–7) 
and Article XVI GATT 1994 and in the ‘Agreement on Subsidies and Countervailing 
Measures’, SCM.

28. The ECJ has to date been extremely reluctant to allow for any direct effect of  WTO 
law. Indirect effect of WTO law is possible, but has only been accepted by the ECJ with 
respect to matters of EC regulations designed as legal basis for the implementation of 
WTO law with respect to external, non-EC, parties. On the other hand, recent case law 
as to the application of  scientifi c standards and best practice in certain areas such as 
novel foods, the ECJ has been less reluctant to apply the defi nitions of standards in EC 
law as laid down in international agreements.

29. Case C-409/00 Spain v Commission, judgment of 13 February 2003, para 39 shows, this 
the Commission interprets terms in EC law in a different way to similar terms existing 
under WTO law. The case had a predecessor in both Spain and CETM’s application to 
annul Commission Decision 98/693. These cases were decided by the CFI in T-55/99 
CETM v Commission, judgment of 29 September 2000 and by the ECJ judgment of 26 
September 2002 in Case C-351/98 Spain v Commission [2002] ECR I-8031.

30. See for example the co-ordination of  policies towards reduction of  state aids in the 
shipbuilding industry and the enforcement of  WTO subsidies provisions vis-à-vis the 
Korean shipbuilding industry. The EC had decided to reduce EC levels of  state aid 
to shipbuilding in Council Regulation (EC) 1540/98 of 29 June 1998 establishing new 
rules on aid to shipbuilding, OJ 1998 L 202/1, which replaced Council Direction (EC) 
87/167 of 26 January 1987 on aid to shipbuilding, OJ 1987 L 69/55. In view of Korean 
subsidies to the shipbuilding industry, the EC adopted a policy allowing for temporary 
defence mechanisms in Council Regulation (EC) 1177/2002 of 27 June 2002 concerning 
a temporary defensive mechanism to shipbuilding, OJ 2002 L 172/1. However, in order 
to coordinate WTO subsidies enforcement and the Community’s state aid regime in 
shipbuilding, under the latter regulation any aid that an EU Member State proposes to 
grant as trade defence mechanism needed to receive prior Commission approval under 
the EC state aid rules. See with details as to the investigations and regulations in that case: 
S. Bradley and H. Bergman, ‘The Council approves the commission’s twin-track strategy 
against unfair Korean practices in the shipbuilding sector’, European Commission, 
Competition Policy Newsletter October 2002, 13. 

31. See for example the basis of the Understanding on special credit institutions of 1 March 
2002 between the Commissioner Mario Monti and German State-Secretary Caio Koch-
Weser reported by S. Moser and N. Pesaresi, ‘State guarantees to German public banks: a 
new step in the enforcement of State aid discipline to fi nancial services in the Community’, 
European Commission, Competition Policy Newsletter, June 2002, 10.

32. See for many: Case T-35/99 Keller v Commission [2002] ECR II-261, para. 77; Case T-
109/01 Fleuren Compost BV v Commission of 14 January 2004, para 90.

33. See for example ECJ case C-277/00 Germany v Commission (SMI), judgment of 29 April 
2004, paras 90 et seq. There the Commission had ruled that the purchaser of a formerly 
state owned company that had received state aids prior to privatisation, could be obliged 
to repay the state aids even though he paid the full market value for the company. The ECJ 
found under these circumstances that the purchaser of the company was not obliged to 
repay the subsidies. It thereby, without explicitly mentioning, established consistency with 
WTO case-law and the Community arguments in the cases Panel report WT/DS/138/R 
of 23.12.1999 and Appellate Body report WT/DS /138/AB/R of 10.5.2000, United States 
- Imposition of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel 
Products Originating in the United Kingdom; and later in: Panel report WT/DS212/R of 
31.07.2002 and Appellate Body report WT/DS212/AB/R of 09.12.2002, United States – 
Countervailing Measures Concerning Certain Products from the European Communities. 

34. For an explanation, see supra note 14.
35. This is frequently done. The European Commission’s State Aid Register, Part I for 

example lists for the period of 01.01.2000 to 31.01.2004 a grand total of 955 cases under 
preliminary investigation. In comparison, for the same period a total of 388 cases were 
withdrawn. See: http://europa.eu.int/comm/competition/state_aid/register/.
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36. Such information either takes place by a letter by the Commission. It sometimes also takes 
place less formally on the basis of a discussion paper, which in Commission terminology 
is called ‘Non-paper’. See for example the initiation of discussions on the German public 
banking system by means of  the 1995 DG Competition’s ‘non-paper’ regarding state 
guarantees to public banks.

37. An example for extensive negotiations between the Commission and high-ranking 
members of  the national governments with respect to an existing aid scheme was the 
Commission’s review of  the national bank guarantee schemes in Germany, Austria 
and France. See for details as to the negotiation procedures: S. Moser and N. Pesaresi, 
‘State guarantees to German public banks: a new step in the enforcement of State aid 
discipline to fi nancial services in the Community’, European Commission, Competition 
Policy Newsletter, June 2002, 1; R. Schohaj, ‘Phase out of  State guarantees in favour 
of the Austrian public banks’, European Commission, Competition Policy Newsletter, 
Summer 2003, 84; R. Bufton, ‘Where state guarantees supporting commercial banking 
activities distort competition, they must be abolished: the case of CDC IXIS’, European 
Commission, Competition Policy Newsletter, Summer 2003, 26.

38. For example in the case of  the negotiation of  the ‘Community framework on State 
Aid to the Motor Vehicle Industry’. For a detailed review of the negotiations and the 
institutional arrangements for these negotiations: M. Cini, ‘From Soft Law to Hard 
Law? Discretion and Rule-making in the Commission’s State Aid Regime’, EUI Working 
Papers RSC 2000/35, 20; R.M. D’Sa, European Community Law on State Aid (London 
1998), 184; R. Uerpmann, ‘Kooperatives Verwaltungshandeln im Gemeinschaftsrecht: 
die Gemeinschaftsrahmen für staatliche Beihilfen’, EuZW (1998) 331.

39. The most prominent example of this type of cases has been the creation of the ‘framework’ 
on State aid in the motor vehicle industry (Case C-292/95, Spain v Commission, [1997] 
ECR I-1931, para. 30). 

40. C-110/02 Commission v Council (Portuguese aid to pig farmers), judgment of 29 June 
2004, paras 30 et seq. 

41. Council Regulation (EC) No 994/98, of 7 May 1998, on the application of Articles 92 
and 93 of  the Treaty establishing the European Community to certain categories of 
horizontal State aid, OJ 1998 L 142/1.

42. Prior to issuing the group exemptions, the Commission has to conduct a hearing (Article 
6 Regulation 994/98) enabling all interested parties to comment and consult the Advisory 
committee (Article 7, 8 Regulation 994/98). The group exemptions are published as 
Commission regulations in the Offi cial Journal L 10, 13.01.2001.

43. Articles 1, 7 and 8 Regulation 994/98. The legal basis of Regulation 994/98 is Article 89 
EC.

44. See for example: Commission Regulation (EC) No 68/2001 of 12 January 2001 on the 
application of  Articles 87 and 88 of  the EC Treaty to training aid, OJ 2001 L 10/20; 
Commission Regulation (EC) No 69/2001 of  12 January 2001 on the application of 
Articles 87 and 88 of the EC Treaty to de minimis aid, OJ 2001 L 10/30; Commission 
Regulation (EC) No 70/2001 of 12 January 2001 on the application of Articles 87 and 
88 of the EC Treaty to state aid to small and medium-sized enterprises, OJ 2001 L 10/33; 
Commission Regulation (EC) No 2204/2002 of 12 December 2002 on the application of 
Articles 87 and 88 of the EC Treaty to State aid for employment, OJ 2002 L 337/3. 

45. For example ‘Guidelines for the examination of State aid to fi sheries and aquaculture’, 
OJ 2001 C 19/7.

46. For example ‘Commission Communication on State aid elements in sales of land and 
buildings by public authorities’, OJ 1997 C 209/03.

47. For example ‘Commission notice on the application of  Articles 87 and 88 of  the EC 
Treaty to State aid in the form of guarantees’, OJ 2000 C 71/1. 

48. For example Commission Letter to MS SG(89) D/311 of 3 January 1989 amended by 
letter SG(97)D/4345 of 10.6.1997. 

49. For example ‘Discipline’ under review in C-313/90 CIRFS v Commission [1993] ECR 
I-1125.
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50. For example ‘Community framework for State aid for research and development’, OJ 
1996 C 45/6. 

51. For example: the ‘Aid Code’ in Case 310/85 Deufi l v Commission [1987] ECR 901. 
52. Case T-190/00 Regione Siciliana v Commission, judgment of 27 November 2003, para 

100.
53. Case C-457/00 Belgium v Commission, judgment of  3 July 2003, para 6. In the case, 

Belgium had successfully argued that the Commission had laid out ‘its general position 
with regard to public authorities’ holdings in company capital’. The Court found that the 
Commission was bound to this statement in the same way as to its formal administrative 
guidelines. 

54. They are either published in the Offi cial Journal C or are circulated to their addresses, 
the MS, in form of letters by the Commission. In some cases these letters are also made 
accessible to the public on the Commission’s web-page. For example: Commission Letter 
to MS SG(89) D/311 of 3 January 1989 amended by letter SG(97)D/4345 of 10.6.1997. 
The text of the guidelines, frameworks and so on usually does not refer to the legal nature 
of an instrument. This is in part unproblematic since the Commission is bound by these 
instruments in any case. The problematic question is the procedure for amending such 
agreements. For more detail on the latter category, see below.

55. Case C-382/99 Netherlands v Commission [2002] ECR I-5163, para. 24. 
56. Case T-187/99 Agrana Zucker und Stärke AG v Commission, [2001] ECR II-1587, para. 

56.
57. Case T-214/95 Vlaamse Gewest v Commission, [1998] ECR II-717, paras. 13, 79.
58. Case C-310/99 Italian Republic v Commission [2002] ECR I-2289, para. 52.
59. For example with respect to the Commission ‘Guidelines on National and Regional 

Aid’ OJ 1998 C 74/9, which is an administrative guideline by the Commission that has 
internal and external effect to inform the Commission services and the MS about the 
Commission’s approach to legitimate regional aids (for example Case 242/00 Germany v 
Commission [2002] ECR I-5603). These guidelines are created as a result of negotiations 
between the Commission and the Member States but are fi nally unilaterally set by the 
Commission. 

60. For example ‘Guidelines on National and Regional Aid’, OJ 1998 C 74/9.
61. Case T-35/99 Keller v Commission [2002] ECR II-261, para. 77; Joined Cases T-20497 

and T-270/97 EPAC v Commission [2000] ECR II-2267, para 97.
62. Case T-35/99 Keller v Commission [2002] ECR II-261, para. 77; Case T-109/01 Fleuren 

Compost BV v Commission of 14 January 2004, para 90.
63. Case C-310/99 Italian Republic v Commission [2002] ECR I-2289, para. 52; Case T-35/99 

Keller v Commission [2002] ECR II-261, para. 77.
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7.  Modernisation of EC antitrust 
enforcement

 Alexander H. Türk

INTRODUCTION

The European Community wields considerable power to regulate the 
behaviour of private parties in order to achieve undistorted competition 
in the Internal Market. Article 81 ECT prohibits anticompetitive collusion 
between undertakings, while Article 82 ECT prohibits the abuse of  a 
dominant position. Both provisions were initially made operative through 
Regulation 17/62.1 Even though national courts and national competition 
authorities could enforce Articles 81(1) and 82 ECT, they were not allowed 
to apply Article 81(3) ECT, as the Commission had a monopoly to grant 
individual exemptions under that provision. This rather centralised form of 
administration left the Commission in overall control of the enforcement 
of the competition rules. However, the Commission was soon buried under 
a huge amount of applications for individual exemptions,2 which due to 
lack of  resources it was in no position to reduce by way of  individual 
decisions. A number of  devices were employed to alleviate the strain on 
the Commission, such as block exemptions, in which the Commission on 
the basis of authorisation by the Council provided by way of regulations 
exemptions under Article 81(3) ECT for entire categories of agreements. 
Even though national authorities could also apply these block exemptions, 
their contribution to the enforcement of  EC antitrust rules remained – 
despite encouragement from the Commission – rather limited.

Since 1 May 2004 the centralised enforcement regime under Regulation 
17/62 has been opened up by Regulation 1/2003,3 which allows Articles 
81 and 82 ECT to be applied in parallel by the Commission, national 
competition authorities (NCAs) and national courts. A European 
Competition network (ECN) was established to institutionalise the co-
operation between the Commission and the NCAs. This chapter will discuss 
the new enforcement regime and its implications for EU/EC Administrative 
Governance. Following a review of  the old enforcement system and the 
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reasons that prompted the change to a new regime in the next section, this 
chapter will present an outline of Regulation 1/2003 in the third section. It 
will then focus on the ECN and the role the Commission and the national 
competition authorities are supposed to play in it. The fi fth section will 
discuss the co-operation within the network before the role of individuals 
affected by the decisions in the ECN will be looked at. The penultimate 
section will assess the role of individuals and interest groups, while the fi nal 
section looks at the rules which govern judicial review within the ECN. 

ENFORCEMENT OF EC ANTITRUST LAW UNDER 
REGULATION 17/62

Regulation 17/62 provided the Commission with a monopoly in the 
application of Article 81(3) ECT. Agreements that breached Article 81(1) 
ECT and could not benefi t from one of the block exemptions had to be 
notifi ed to the Commission for an individual exemption to avoid their nullity 
under Article 81(2) ECT. This was all the more likely as the Commission chose 
to give Article 81(1) ECT a wide interpretation,4 and initially defi ned the 
scope of block exemptions rather narrowly. This approach created a number 
of disadvantages for the undertakings concerned.5 First, the procedure for 
obtaining an individual exemption under Article 81(3) ECT was expensive 
and slow. Moreover, as the limited resources of the Commission could not 
cope with the huge number of applications, it was also uncertain whether 
the Commission would proceed to a formal decision.6 Often enough the 
Commission would merely provide a ‘comfort letter’. Second, even though 
the Commission could use the notifi cation procedure to develop a uniform 
decisional practice under Article 81(3) ECT, the diversion of  resources 
to deal with notifi cations, which usually did not raise major competition 
concerns, meant that fewer personnel were available to deal with more 
serious competition infringements, such as cartels. 

With successive rounds of accession of new Member States, the number 
of notifi cations also increased. The Commission had to fi nd an alternative 
mechanism to relieve the pressure on its resources.7 First, it sought to 
reduce notifi cations by setting out cases, in which it would not consider the 
agreement to appreciably affect competition.8 Second, it provided general 
notices on agreements which it did not regard as an infringement of Article 
81(1) ECT.9 Over time the Commission also adopted a more economically-
driven analysis of agreements thereby taking a narrower view on the scope 
of Article 81(1) ECT.10 Third, it adopted a number of block exemptions, 
which placed certain types of agreements outside Article 81 ECT.11 These 
block exemptions were initially rather narrowly drafted and had a limiting 
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effect on those responsible for drafting agreements. However, recently, the 
Commission widened the scope of many block exemptions to allow for a 
more fl exible drafting of agreements.12 Fourth, the Commission started to 
provide comfort letters13 to applicants, in which it would state that it would 
close the fi le, as the agreement in question would either not infringe Article 
81 ECT or would qualify for an exemption under Article 81(3) ECT. Such 
comfort letters were not formal decisions and consequently not binding on 
national courts.14 Fifth, the Commission attempted a more decentralised 
enforcement of  EC antitrust rules by encouraging national courts and 
national competition authorities to share in the burden of enforcement by 
applying the directly applicable provisions of Articles 81(1) and 82 ECT 
more frequently.15

However, the Commission argued that these alternative means could 
not alleviate the growing diffi culties of operating a centralised system for 
the grant of exemptions under Article 81(3) ECT in a Community of 15 
Member States.16 The challenges of a new round of economic and monetary 
union and a new round of  enlargement persuaded the Commission to 
review Regulation 17/62 and to provide for a more decentralised system of 
enforcement. This would charge national authorities and courts with the 
application of Articles 81 and 82 ECT, thereby allowing the Commission 
to focus on the most serious cases of infringement of the competition rules. 
The Commission therefore adopted a White Paper17 in April 1999, which 
presented several options for the proposed reform. The Commission invited 
Member States and all other institutions and interested parties to comment 
on the White Paper until September 1999. On the basis of the observations18 
which were submitted by the European Parliament, Member States, industry 
and some accession states, the Commission presented its proposal for a new 
regulation in September 2000. It was adopted in December 2002. 

OUTLINE OF REGULATION 1/2003

The Regulation abolishes the system of  individual exemptions and 
provides for a directly applicable enforcement of  Article 81(3) ECT not 
only by the Commission, but also by national competition authorities and 
national courts. The Regulation thereby not only abolishes the need for 
prior notifi cation to the Commission, but removes the notifi cation system 
altogether. The Commission argues that this allows it to divert its resources 
to deal with more serious infringements of  competition law instead of 
dealing with notifi cations that rarely contained any offending agreements.19 
A more decentralised enforcement would allow the national authorities to 
employ their knowledge of local market conditions, their ability to carry 
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out investigations quickly, their resources to deal with infringements and 
would foster greater trust in them among complainants.20 It would also 
allow national courts to apply Article 81(3) ECT directly, rather than having 
to stay proceedings to await a decision of the Commission for an individual 
exemption. The Regulation also allocates the burden of proof in Article 
2. Those who claim an infringement of  Article 81(1) ECT must prove it 
and those who rely on Article 81(3) ECT must prove that its conditions 
are satisfi ed.

The new regime also clarifi es the relationship between EC competition 
law and national law. Article 3 of  Regulation 1/2003 provides that 
NCAs and national courts must apply Articles 81 and 82 ECT where an 
agreement has an effect on trade between Member States. Even though 
Member States are also allowed to apply their national law in addition to 
Community law, the supremacy of Article 81 ECT is fi rmly entrenched in 
Article 3(2) of Regulation 1/2003, as Member States are not allowed21 to 
prohibit an agreement that is either not infringing Article 81(1) ECT or 
fulfi ls the conditions of  Article 81(3) ECT.22 It has been predicted that 
this would greatly reduce or even eliminate the application of  similar 
national competition rules.23 In any event, Article 3(2) ensures the exclusive 
application of Article 81 ECT throughout the EC and contributes in that 
respect to a level playing fi eld for undertakings. On the other hand, Article 
82 ECT stipulates that Member States are allowed to apply stricter national 
rules.24 Article 3(3) of  Regulation 1/2003 makes it clear that these rules 
do not apply to national merger regimes and laws that pursue objectives 
different from Articles 81 and 82 ECT.25 

Regulation 1/2003 also clarifies and, in certain cases, expands the 
powers of the Commission in the application of Articles 81 and 82 ECT. 
Article 7 of  the Regulation provides the Commission with the power to 
impose behavioural or, more controversially, structural remedies26 when 
requiring undertakings to bring infringements to an end.27 The power of 
the Commission to adopt interim measures in Article 8 codifi es the existing 
case-law of  the Court.28 Article 9 provides the Commission with a new 
power of imposing commitments that were offered by an undertaking to 
avoid a negative decision.29 Also Article 10 is new in that it provides the 
Commission with the possibility of  making a declaratory decision that 
Articles 81 or 82 ECT are not applicable.30 Also the investigatory powers 
of the Commission, set out in Articles 17 to 22, have been strengthened. 
Article 18 allows the Commission to adopt a decision requiring information 
from undertakings without fi rst having to make a request in that respect. 
Article 19 creates a new power for the Commission to take statements from 
witnesses who have agreed to be interviewed. Article 20 dealing with the 
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Commission’s power of inspection clarifi es which questions the Commission 
can ask during an inspection31 and also specifi es the controls which can be 
exercised by a national court, where its authorisation for an inspection is 
required.32 The Commission now also has the power in Article 21 to inspect 
private premises, however, subject to more stringent conditions than exist 
for the inspection of business premises. Article 22(2) allows the Commission 
to request an NCA to conduct an investigation on its behalf. An NCA is 
also authorised under Article 21(1) to carry out an inspection on behalf  
of  another NCA. Finally, it should be noted that the penalties that the 
Commission can impose on undertakings for procedural infringements in 
Articles 23(1) and 24(1) have been signifi cantly increased.

A major challenge of the new system of parallel enforcement is to ensure 
the uniform application of  Community antitrust law. The new regime 
removes the legal certainty of an individual exemption and replaces it with 
the uncertainty as to whether an agreement could benefi t from Article 81(3) 
ECT. With the abolition of notifi cations, it is now the task of undertakings 
and their legal advisers to assess whether they meet the conditions of Article 
81(3) ECT. However, this uncertainty has to be seen in the context of the 
practice of the old regime.33 Undertakings and their advisers would already 
assess whether their agreement would infringe Article 81(1) or could benefi t 
from one of  the block exemptions. The burden of  notifi cation and the 
uncertainty as to whether a formal decision was forthcoming, or, as was 
more likely, just a ‘comfort letter’ would be sent by the Commission instead, 
reduced the legal certainty of the notifi cation procedure. All the same, the 
parallel application of Community Competition law by different authorities 
creates the possibility of a divergent interpretation and enforcement across 
the European Community. This is even more so, as the application of Article 
81(3) ECT has become a matter of  doubt. Previously, the Commission 
would insist that Article 81(3) ECT entrusts it with a certain amount of 
administrative discretion.34 Moreover, the Commission when considering 
the conditions of Article 81(3) ECT in some cases allowed non-economic 
benefits to be considered.35 With the advent of  the new regime, the 
Commission insisted that Article 81(3) ECT left no room for discretion 
and only economic benefi ts could be included in the analysis.36 Even on a 
purely economic analysis,37 the potential for different outcomes by different 
authorities is signifi cant. The co-operation between the Commission and the 
NCAs, which together form the European Competition Network (ECN), 
as well as the national courts is therefore a key feature of the new regime 
in its attempt to attain uniform application of  Articles 81 and 82 ECT. 
Chapter IV of Regulation 1/2003 provides the necessary mechanisms for 
such co-operation.
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THE EUROPEAN COMPETITION NETWORK

The co-operation within the ECN is rendered a legal obligation in Article 
11(1) of Regulation 1/2003, which stipulates that the Commission and the 
NCAs shall apply the Community competition rules in close co-operation. 
However, this provision alone would not bring about such co-operation. 
Chapter IV of the Regulation therefore contains a number of provisions, 
which are intended to provide the general rules for such co-operation.38 In 
addition, the Commission has produced a Notice,39 in which it set out the 
details that should guide the co-operation within the ECN.

Allocation of Cases

Where EC competition law is applied in parallel by the Commission and 
NCAs, it is necessary to determine which authority shall deal with a 
case. The Commission has set out the principles that ought to guide the 
allocation of cases in its ECN Notice. The ECN Notice provides that the 
authority that receives a complaint or itself  initiates an investigation will 
be in charge of  a case.40 A re-allocation should only be envisaged at the 
outset of proceedings where the authority considers itself  not well placed 
to act or where other authorities consider themselves equally well placed. 
A re-allocation only seems to be necessary where it is required for effective 
protection of  competition and by the Community interest.41 In such an 
event, cases should be re-allocated to a single well placed authority.42 The 
ECN Notice considers an authority well placed where three conditions are 
met.43 First, the agreement has substantial direct actual or foreseeable effects 
on competition within its territory, is implemented in or originates from 
its territory. Second, the authority is able to bring the entire infringement 
to an end effectively. This means that it can impose an order to bring the 
infringement to an end and to sanction the infringement, where this is 
appropriate. Third, the authority must be able to gather, with the assistance 
of other authorities, the evidence required to prove the infringement. 

The ECN Notice concludes from these criteria, which should be 
applied cumulatively, that a single NCA is usually well placed to deal with 
agreements that affect competition mainly within its territory.44 On the 
other hand, parallel action by two or more NCAs may be appropriate, 
where the agreement has substantial effects on competition mainly in the 
territory of those NCAs and the action of only one NCA could not deal 
with the situation effi ciently.45 The ECN Notice suggests that one of the 
NCAs acting in parallel be designated as lead authority, to which the co-
ordination of  investigative measures and the information of  the parties 
involved could be delegated.46
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The ECN Notice argues that the Commission is well placed if  one or 
several agreements have effects on competition in more than three Member 
States.47 The ECN Notice also considers the Commission to be well placed 
where the Community interest requires the adoption of an EC decision to 
develop Community competition policy or to ensure effective enforcement 
or if  a case is closely linked to other Community provisions which are more 
effi ciently applied by the Commission or for which the Commission has 
exclusive competence.48

Exchange of Information to Facilitate Case Allocation

Article 11(3) of  Regulation 1/2003 requires the NCAs to inform the 
Commission in writing before or without delay after commencing the fi rst 
formal investigative measure in the application of Articles 81 or 82 ECT. 
Such information should also be made available to other NCAs. This allows 
the ECN to detect multiple proceedings and decide whether a case should 
be re-allocated. As any issue of re-allocation should be addressed early on 
in the investigation, the ECN Notice foresees that such an issue should be 
resolved within two months.49 Where it is dealing with a case at the end of 
that period, the competition authority should continue the case until the 
proceedings are completed. The ECN Notice envisages that a re-allocation 
of a case after that period should not occur unless there is a material change 
in the facts during the course of the proceedings.50

Stay or Closure of Proceedings

Article 13 of  Regulation 1/2003 allows an NCA which has received a 
complaint or started to investigate an agreement under Articles 81 or 82 
ECT to suspend the proceedings or reject the complaint where one or several 
other NCA(s) are dealing with the same agreement. An NCA can also 
reject a complaint against an agreement which has already been dealt with 
by another NCA. The ECN Notice makes it clear that it is not suffi cient 
that the other authority has received a complaint, but it is necessary that it 
is investigating or has investigated the case.51 The fact that the complaint 
might have been lodged by different parties is irrelevant. What matters is 
that the agreement involves the same infringement on the same relevant 
geographic and product markets.52 

Article 13 does not oblige the NCA to close or suspend its proceedings. 
The ECN Notice emphasises the importance of the discretion, which the 
NCA has in the matter.53 The NCA which has suspended a case, because 
another NCA is dealing with it, is free to re-open the proceedings at a later 
stage or terminate them altogether. The ECN Notice suggests that where an 

Hofmann 02 chap04   221Hofmann 02 chap04   221 4/5/06   08:27:454/5/06   08:27:45



222 Sectoral areas

NCA closes or suspends its proceedings on those grounds, it may forward 
the information provided by the complainant under Article 12 of Regulation 
1/2003 to the authority dealing with the case.54 The ECN Notice also states 
that proceedings can be closed or suspended for part of  a complaint or 
investigation, where only that part overlaps with the investigation of another 
NCA.55 Article 13 does not affect the ability of the NCA to close or suspend 
its proceedings on the basis of national law. Similarly, Article 13 provides 
the Commission with the possibility to reject a complaint on the basis that 
an NCA is dealing or has dealt with the case.

Exchange of Information Within the ECN

Article 12(1) of  Regulation 1/2003 makes it clear that the Commission 
and the NCAs can, for the application of  Articles 81 and 82 ECT, 
provide each other with and use in evidence any matter of fact or of law, 
including confi dential information. This includes information in the form 
of documents, statements and digital information. The ECN Notice also 
makes it clear that the possibility of exchanging and receiving information 
in Article 12 overrides any confl icting provision in national law.

However, such a wide-ranging approach to the exchange of information 
requires considerable safeguards for the protection of undertakings and 
individuals. Article 12 therefore sets certain limits for such an information 
exchange. First, Article 28(1) of  Regulation 1/2003 provides that 
information collected under Chapter IV of  the Regulation can only be 
used for the purpose for which it was acquired. In addition, Article 28(2) 
protects professional secrecy by obliging the Commission and the NCAs 
not to ‘disclose information acquired or exchanged by them’ under the 
Regulation covered by ‘the obligation of professional secrecy’. Article 27(2) 
of Regulation 1/2003 makes it clear that this protection does not prevent 
the disclosure of information to prove an infringement of Articles 81 or 82 
ECT. The ECN Notice stresses that the concept of ‘professional secrecy’ 
is a Community concept.56 Second, Article 12(2) allows the information 
exchanged only to be used in evidence for the purpose of  applying 
Articles 81 or 82 ECT and in respect of  the subject matter for which 
it was collected by the transmitting authority. However, the information 
can also be used where the NCA applies national competition law in the 
same case and in parallel to EC competition law and this does not lead 
to a different outcome. Third, Article 12(3) imposes additional safeguards 
where exchanged information is used in evidence to impose sanctions on 
natural persons. Regulation 1/2003 only foresees sanctions being imposed 
on undertakings, but not on individuals. Some national competition laws 
do, however, provide for the possibility of imposing sanctions on individuals 
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for breach of competition rules.57 The stricter rules on the use of exchanged 
information in such cases in Article 12(3) are designed to preserve the 
higher level of protection that individuals usually enjoy in comparison with 
undertakings.58 The information exchanged can be used, where the law of 
the transmitting authority foresees sanctions of a similar kind in relation 
to an infringement of Articles 81 or 82 ECT. If  this is not the case, it can 
be used where the information has been collected in a way which respects 
the same level of protection of the rights of defence of natural persons as 
provided for under the national rules of the receiving authority. However, 
in this case, the information cannot be used by the receiving authority to 
impose custodial sanctions.

Assistance for Investigations

Article 22(1) of  Regulation 1/2003 states that an NCA may in its own 
territory conduct fact-fi nding enquiries, including investigations, on behalf  
of another NCA. It appears that the NCA has discretion in this respect, 
which is subject to the duty of  co-operation. Such measures are carried 
out in accordance with the national law of the NCA that acts on behalf  of 
another NCA. Any exchange and use of information collected in that way 
is subject to the rules laid down in Article 12 of Regulation 1/2003. 

In contrast, Article 22(2) of  Regulation 1/2003 stipulates that the 
Commission can request an NCA to undertake an investigation. Such an 
investigation has to be carried out either where the Commission considers 
it necessary under Article 20(1) or where it has ordered it under Article 
20(4) of Regulation 1/2003. The offi cials59 of the NCA who conduct these 
inspections exercise their powers under national law. Others can assist these 
offi cials on the request of their national NCA or the Commission.

Exchange of Information before the Adoption of Measures

Regulation 1/2003 also provides for the exchange of information before an 
NCA adopts certain measures, such as the decision to bring an infringement 
to an end, the acceptance of commitments or the withdrawal of the benefi t of 
a block exemption. To that end, Article 11(4) of Regulation 1/2003 requires 
the NCA to inform the Commission at least 30 days before the adoption of 
such measures. The information must contain a summary of the case, the 
envisaged decision or, in the absence thereof, any other document indicating 
the proposed course of action. The NCA must also provide the Commission 
on request with other documents in its possession necessary for the assessment 
of a case. This information can be shared with other NCAs. 

After the NCA has informed the Commission and the 30-day deadline 
has expired without the Commission having initiated proceedings, the 
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NCA can adopt its measures. The ECN Notice also caters for the situation 
where special circumstances require the adoption of a decision by an NCA 
before the expiry of the 30-day deadline. In such a case the NCA can ask 
the Commission for a swifter response and the Commission promises to 
endeavour to respond as quickly as possible.

The ECN Notice envisages an information exchange also in case of the 
adoption of other measures, such as decisions to reject complaints, decisions 
closing an ex offi cio procedure or decisions ordering interim measures.60 
Here, Article 11(5) of Regulation 1/2003 provides the basis on which the 
NCAs can inform the Commission and thereby the network of any other 
case in which EC law is applied. In this context the ECN Notice reiterates 
point 24 of the Joint Statement on the functioning of the network, which 
provides that all members of the network should inform each other about 
the closure of their proceedings which have been notifi ed to the network 
under Article 11(3).61

Article 11(2) of Regulation 1/2003 imposes a similar obligation on the 
Commission by requiring it to transmit to the NCAs copies of the most 
important documents it has collected for a decision on an infringement of 
Article 7, for interim measures under Article 8, for imposing commitments 
under Article 9, for fi nding Articles 81 and 82 ECT inapplicable under 
Article 10 and for the withdrawal of  the benefi t of  a block exemption 
under Article 29(1) of Regulation 1/2003. The NCA can also request the 
Commission to provide it with a copy of other existing documents necessary 
for the assessment of the case.

The Emergency Break

In a system of  parallel competence, the Commission does not have the 
sole responsibility for ensuring consistent application of Articles 81 and 
82 ECT. However, the ECN Notice makes it clear that the Commission 
has the ultimate responsibility in this respect.62 The ECN Notice refers to 
the case-law of the Court in Masterfoods63 to state that the Commission 
is in charge of defi ning and implementing the orientation of Community 
competition policy. It can therefore adopt individual decisions under Articles 
81 and 82 ECT at any time.64 Consequently, Article 11(6) of  Regulation 
1/2003 provides that the initiation by the Commission of proceedings for 
the adoption of a decision under Chapter III of the Regulation relieves the 
NCAs of their competence to apply Articles 81 and 82 ECT. This means 
according to the ECN Notice that where the Commission has initiated 
proceedings NCAs are not allowed to act ‘under the same legal basis against 
the same agreement(s) or practice(s) by the same undertaking(s) on the 
same relevant geographic and product market’.65 The Notice points out 
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that the initiation of proceedings by the Commission is a formal decision 
‘by which the Commission indicates its intention to adopt a decision under 
Chapter III’.66 Such a formal measure can happen at any time while the 
Commission is investigating a case. 

The fact that the Commission has received a complaint is not suffi cient 
to end the investigation by an NCA. The ECN Notice envisages various 
scenarios, in which Article 11(6) of Regulation 1/2003 could be relevant. 
Where the Commission initiates proceedings fi rst, the NCAs can no longer 
apply Articles 81 or 82 ECT to the same agreement by the same parties on 
the same relevant geographic and product market. 67 Where a case has been 
dealt with fi rst by one or more NCAs, the Commission may, during the 
initial two-month allocation period, use Article 11(6) to initiate proceedings. 
After the initial allocation period of two months, the Notice emphasises 
that the Commission will use Article 11(6) in only a limited number of 
situations.68 First, the Commission will invoke Article 11(6) where the 
members of the network anticipate confl icting decisions in the same case. 
Second, the Commission will also take over the case where the members of 
the network envisage a decision that is clearly in confl ict with existing case-
law. In respect of the assessment of the facts, the Commission will intervene 
only where there is a signifi cant divergence. Third, the Commission will step 
in, where the members of the network are unduly drawing out proceedings. 
Fourth, the Commission envisages an intervention where the Commission 
perceives a need to adopt a decision to develop Community competition 
policy. This is particularly the case where a similar competition issue arises 
in several Member States or to ensure effective enforcement. Fifth, the 
Commission will deal with a case where the NCAs do not object. 

Where an NCA already deals with a case, the Commission will give 
reasons for invoking Article 11(6) in writing to that NCA and to the other 
members of the network.69 The Commission will also give advance warning 
of its intention to invoke Article 11(6). This allows members of the network 
to ask for a meeting of the Advisory Committee before the Commission 
initiates proceedings.70

The Notice reassures members of the network that the Commission will 
normally not, unless the Community interest is at stake, adopt a decision 
with is contrary to that of an NCA after information has been exchanged 
under Articles 11(3) and (4) of Regulation 1/2003 and the Commission has 
not made use of its powers under Article 11(6).71

The Advisory Committee

The parallel application of EC competition law and the co-operation within 
the network of  competition authorities raises a number of  questions. It 
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is therefore essential for the ECN to have a forum in which the members 
of  the network can discuss these issues. Article 14 of  Regulation 1/2003 
therefore provides the Advisory Committee on Restrictive Practices and 
Dominant Positions, which had already existed under Regulation 17/62, 
with a new role. 

Consultation on Commission decisions
The Commission has to consult the Advisory Committee before it adopts 
a decision on whether there has been an infringement under Article 7 of 
Regulation 1/2003, on interim measures under Article 8, on imposing 
commitments under Article 9, on fi nding Articles 81 and 82 ECT inapplicable 
under Article 10, on fi nes under Article 23, on lowering the periodic penalty 
payments under Article 24(2), and on the withdrawal of the benefi t of a 
block exemption under Article 29(1).

The composition of the Committee varies in accordance with the issues 
under discussion.72 Where it discusses individual cases, the Advisory 
Committee is composed of representatives of the NCAs. In other cases, an 
additional Member State representative competent in competition matters 
can be appointed. However, where they are unable to attend a meeting, 
representatives can be replaced.

The Commission convenes and chairs the meeting during which the 
consultation takes place. However, Article 14(3) of  Regulation 1/2003 
requires that the meeting be held, at the earliest, 14 days after the notice 
convening it has been dispatched. The notice must contain a summary of the 
case, an indication of the most important documents and a preliminary draft 
decision. Where the Commission intends to adopt interim measures under 
Article 8 of Regulation 1/2003, the meeting can take place seven days after 
the dispatch of the operative part of the draft decision. Where the dispatch 
notice contains a shorter period than required, the meeting can take place if  
no Member State objects. Article 14(3) provides for the Committee to give 
a written opinion on the Commission’s preliminary draft decision. One or 
several Member States can request the opinion to be reasoned.

Article 14(4) of  Regulation 1/2003 provides that the consultation can 
also take the form of a written procedure unless any Member State requests 
a meeting to be convened. Where the written procedure is applied, the 
Commission will set the Member States a time-limit, which shall not be less 
than 14 days, within which they can forward their observations, which will 
be circulated to all other Member States. Furthermore, the time-limit can 
be reduced to seven days where the Commission intends to adopt interim 
measures under Article 8 of Regulation 1/2003. The Commission can set a 
shorter time-limit than required if  no Member State objects.
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The Commission has to take utmost account of the opinion delivered 
by the Committee and has to inform the Committee of  the manner in 
which its opinion has been taken into account.73 Where it is delivered in the 
written procedure, the opinion will be attached to the draft decision. If  the 
Committee recommends the opinion to be published, the Commission will 
carry out the publication, but will take account of the legitimate interest of 
the undertakings to have their business secrets protected.74

Consultation on cases by NCAs
Article 14(7) of Regulation 1/2003 also provides the possibility to discuss 
cases dealt with by the NCAs in the Advisory Committee. The provision 
allows an NCA to request the Commission to include on the agenda of the 
Committee cases that are being dealt with by an NCA under Articles 81 or 
82 ECT. The Commission can also include such a case on the agenda on 
its own initiative. In either case the Commission has to inform the NCA 
concerned. Article 14(7) stipulates that an NCA may make such a request 
in particular where the Commission intends to invoke Article 11(6) of 
Regulation 1/2003. However, the Advisory Committee cannot issue opinions 
on cases dealt with by an NCA. 

Article 14(7) also allows the Committee to discuss general issues of 
Community competition law. This could include discussion on the allocation 
of cases in the initial allocation period.

Consultation under Article 33
The Advisory Committee will also be consulted where the Commission 
adopts implementing measures under Article 33 of Regulation 1/2003. This 
provision authorises the Commission to adopt appropriate measures to 
apply Regulation 1/2003. Article 33(1) provides a non-exhaustive list of 
such measures, which may concern complaints lodged in accordance with 
Article 7 of Regulation 1/2003 and the procedure for rejecting complaints, 
as well as the practical arrangements for the exchange of information and 
consultations provided for in Article 11 of Regulation 1/2003.

Article 33 requires the Commission to publish a draft before it adopts 
any implementing measures and to invite all interested parties to submit 
their comments. The Commission will set a time-limit, which may not be 
less than one month. The Advisory Committee has to be consulted before 
the Commission publishes the draft and again before the adoption of it.

Consultation in other cases
The consultation of  the Advisory Committee is obligatory under other 
Council Regulations, which authorise the Commission to adopt block 
exemption regulation.75 These regulations also provide that the Commission 
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before adopting the block exemption regulations must follow the advisory 
procedure when consulting the Advisory Committee on Restrictive Practices 
and Monopolies.76 

In its ECN Notice the Commission has promised also to consult the 
Committee before the adoption of  notices and guidelines, which are 
considered useful tools by the Commission for defi ning competition policy 
and explaining how rules are to be applied in individual cases.77

ROLE OF NATIONAL COURTS

Even though they do not form part of  the ECN,78 the national courts 
play an important role in the enforcement of Articles 81 and 82 ECT, be it 
either in the review of decisions adopted by NCAs or in private litigation 
proceedings. As the national courts apply Articles 81 and 82 ECT now 
in parallel with the NCAs and the Commission, it is necessary to ensure 
some co-operation between these authorities. Regulation 1/2003 deals with 
the co-operation between the ECN and national courts in Article 15. The 
Commission has also adopted a Notice,79 in which it sets out the practical 
arrangements of such co-operation.80

Application of EC Competition Law

Under Regulation 17/62 national courts could apply Article 82 ECT 
as a whole, but were limited in their enforcement of  Article 81 ECT. In 
contrast to Article 81(1) ECT, which was considered to have direct effect, 
national courts could not directly apply Article 81(3) ECT,81 but had to stay 
proceedings, as only the Commission could grant an individual exemption 
under Article 81(3) ECT. Undertakings accused of breaching Article 81(1) 
ECT in national courts, could therefore delay proceedings by launching a 
notifi cation with the Commission, a so-called ‘notifi cation torpedo’.82 It 
was thought that the direct application of Article 81(3) ECT by national 
courts would increase the amount of private litigation.83 

Article 6 of Regulation 1/2003 now empowers national courts to apply 
Article 81 ECT as a whole. Moreover, as the case-law of the Community 
Courts has shown, the ability to apply Articles 81 and 82 ECT can in 
certain cases translate into an obligation. This is particularly the case where 
national law obliges national courts to raise certain issues of public policy 
of their own motion.84 In addition, where national courts apply national 
competition law to agreements that affect trade between Member States, 
Article 3(1) of Regulation 1/2003 emphasises the duty of national courts 
to apply Article 81 ECT as well. Article 3(2) of  Regulation 1/2003 also 
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makes it clear that where such agreements are valid under Article 81 ECT, 
they cannot be prohibited under national competition law. The National 
Courts Notice adds that agreements that are invalid under Article 81 ECT 
cannot be declared valid under national competition law.85 The combined 
effect of  Article 3(1) and (2) of  Regulation 1/2003 will render national 
competition law de facto inapplicable in respect of agreements that affect 
trade between Member States. However, national courts will be in some 
doubt as to when the concept of ‘effect on trade between Member States’ 
that separates national competition law from EC competition law applies, 
in particular as the Court of  Justice has recently narrowed its extensive 
interpretation of this concept.86 To avoid such diffi culties, the Commission 
has adopted a Notice to provide ‘Guidelines on the effect on trade concept 
contained in Articles 81 and 82 of the Treaty’.87

Uncertainty for national courts also exists about the scope of  Article 
81(3) ECT. Previously, it has been accepted that the Commission had a wide 
margin of appreciation in the application of Article 81(3) ECT, which the 
Community Courts would review only in a limited manner.88 On occasion, 
the Commission has used its discretion to balance anti-competitive effects 
of  agreements against their non-economic benefi ts, thereby allowing a 
number of  policy considerations to enter the decision on an individual 
exemption under Article 81(3) ECT.89 Such political judgments are, however, 
thought to be beyond the remit of national courts. The Commission has 
therefore more recently adopted a more restrictive approach as to which 
benefi ts can be taken into account in the application of the conditions laid 
down in Article 81(3) ECT. Its Notice on the application of Article 81(3)90 
emphasises that it is not the role of Article 81 ECT to allow undertakings 
to restrict competition in favour of general interest aims. All the same, the 
81(3) Notice provides that ‘goals pursued by other Treaty provisions can be 
taken into account’91, but they must be capable of being subsumed under the 
conditions laid down in Article 81(3) ECT. All the same, the more restrictive 
and economically orientated approach under Article 81(3) ECT should 
make it easier for the national courts to apply Article 81(3) ECT. Moreover, 
the general thrust of Commission decisions and the 81(3) Notice, as well as 
the judgments of the Community Courts on the interpretation of Article 
81(3) ECT provide some guidance on the matter. In addition, it should 
be noted that the application of  the conditions of  Article 81(3) ECT in 
individual cases before national courts will be rare, as some agreements that 
infringe Article 81(1) ECT will benefi t from one of the block exemptions 
or might be so blatantly anti-competitive, as in case of  cartels, that it is 
obvious that they could not benefi t from Article 81(3) ECT. 

These uncertainties are compounded by existing difficulties in the 
enforcement of EC competition rules in national courts making it unlikely 
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that the new regime will increase the actions brought by private litigants.92 
Many national courts are considered to lack the necessary knowledge of EC 
antitrust rules and have diffi culties in assessing the economic complexities 
of competition cases.93 The deterrent effect of such diffi culties for private 
litigants is increased by often insuffi cient national procedural rules dealing 
with the application of Articles 81 and 82 ECT in national courts. It has been 
pointed out that the often limited rules on evidence, the doubt as to whether 
damages for breach of Articles 81 and 82 ECT are available and to what extent 
they might be suffi cient, and the delays in the proceedings might represent 
considerable deterrents for private litigants.94 Private litigants may not, 
therefore, be easily persuaded that national courts are more effective in the 
enforcement of Articles 81 and 82 ECT than the Commission or NCAs. 

The parallel enforcement of Articles 81 and 82 ECT imposes additional 
constraints on national courts. Article 16(1) of Regulation 1/2003 stipulates 
that national courts must avoid adopting rulings on agreements that confl ict 
with decisions already taken by the Commission on these agreements. Where 
the Commission has initiated proceedings on an agreement that is the 
subject matter in national proceedings, the national court must also avoid 
adopting a confl icting ruling. In addition, it has to assess whether it should 
stay its proceedings to await the outcome of the Commission’s proceedings. 
Even though these rules are intended to ensure the coherent application 
of  Community competition rules, they do add to the length of  national 
proceedings. In addition, national courts have to comply with the rules that 
provide for the co-operation with the Commission and national authorities. 
Even though they are meant to enhance the coherent application, these rules 
could be considered by national courts as unwanted interference with their 
judicial independence. 

Co-operation with the Commission and NCAs

Regulation 1/2003 provides various means to improve the previously rather 
weak co-operation of  the Commission and NCAs on the one hand and 
the national courts on the other in the enforcement of Articles 81 and 82 
ECT. As amicus curiae the Commission will on request of national courts 
transmit information and opinions and is entitled to make observations 
in proceedings before the national courts. The National Courts Notice 
stresses that such assistance is not binding on the national court.95 This 
is presumably meant as a re-assurance for the national courts that such 
assistance is no threat to their independence.

Article 15 (1) of Regulation 1/2003 states that where the national court 
applies Articles 81 or 82 ECT it can ask the Commission to transmit 
to it information in its possession. The National Courts Notice lists as 
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information that can be provided documents which the Commission holds, 
information whether the Commission is dealing with a particular case and 
the time it will be decided.96 The Commission promises in the National 
Courts Notice to attempt to provide the information within one month 
of the date of the request.97 The National Courts Notice points out that 
the Commission does forward information covered by the obligation of 
professional secrecy under Article 287 ECT, but only where the national 
court is willing to offer a guarantee to protect confi dential information and 
business secrets.98 The Commission will also refuse to forward information 
to safeguard the interests of the EC or to avoid any interference with its 
functioning and independence, which could impede its effectiveness.99

Article 15(1) also requires the Commission on request by the national 
court to produce opinions on questions concerning the application of 
the Community competition rules. In its National Courts Notice the 
Commission states that it will endeavour to provide the national court 
with the requested opinion within four months of  the date it receives 
the request.100 The National Courts Notice points out that the national 
court can seek opinions on a wide range of  issues, including economic, 
factual and legal matters.101 It is, however, doubtful whether the national 
court will ask the Commission for a legal opinion102 where it can make a 
reference to the Court of Justice under Article 234 ECT.103 In contrast to a 
preliminary ruling under Article 234 ECT, the opinion of the Commission 
is not binding. The Commission in its opinion will only provide clarifi cation 
of the point in issue, but will not consider the merits of the case, with which 
the national court is dealing. The National Courts Notice emphasises that 
the Commission will not hear the parties before providing its opinion.104 
This, the Commission argues, is necessary to preserve its independence.

Article 15(3) of  Regulation 1/2003 stipulates that the NCAs and the 
Commission can submit written observations to the national court 
on issues relating to the application of  Articles 81 or 82 ECT. Whereas 
written observations can be submitted on the initiative of the NCAs or the 
Commission, oral observations can only be made with the permission of 
the national court. Article 15(3) also makes it clear that the Commission 
can make observations only where this is necessary for the coherent 
application of Articles 81 or 82 ECT. Therefore, the Commission will limit 
its observations to an economic and legal analysis of the facts before the 
national court. The National Courts Notice states that the Commission may 
ask the national court to forward to the Commission a copy of all documents 
that are necessary for the assessment of the case.105 However, the documents 
would only be used by the Commission in preparing its observations. 

The co-operation between the Commission and national courts imposes 
obligations on the national authorities to assist the Commission in the 
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application of Articles 81 and 82 ECT. Article 15(2) of Regulation 1/2003 
requires Member States to forward to the Commission a copy of  any 
written judgment of national courts deciding on the application of Articles 
81 or 82 ECT. This copy has to be sent without delay after the full written 
judgment is notifi ed to the parties. The National Courts Notice explains 
that such information enables the Commission to make observations in 
good time if  one of the parties to the case decides to appeal against the 
judgment.106

In addition, national courts can be involved where the Commission 
conducts inspections of undertakings. Article 20(6) of Regulation 1/2003 
requires the national enforcement authorities to assist the Commission, 
where the undertaking opposes an inspection by the Commission. However, 
national law might foresee that such assistance can only be provided if  
authorised by a national court. Where such authorisation is therefore 
requested in accordance with Article 20(7) or as a precautionary measure, 
the national court must examine the Commission decision to inspect the 
premises. Article 20(8) provides that the national court has to verify whether 
the decision is authentic and that the coercive measures envisaged are neither 
arbitrary nor excessive in light of the subject matter of the inspection. To 
enable the national court to undertake such a proportionality test, it may 
ask the Commission, directly or through the NCA, for detailed explanations. 
Such questions can relate in particular to the grounds for the suspected 
infringement, as well as to the seriousness of the suspected infringement 
and the nature of the involvement of the undertakings concerned. Article 
20(8)(3) limits the scope of review of the national court by prohibiting any 
examination of the necessity of  the decision or demand for information 
held on fi le by the Commission. The legality of the Commission’s decision 
can only be assessed by the Community Courts.

Where the Commission wants to inspect premises other than business 
premises Article 21(3) of Regulation 1/2003 requires that an authorisation 
by a national court has to be obtained before such decision can be executed. 
The national court , in this case, must also assess whether the Commission 
decision is authentic and whether the coercive measures are arbitrary or 
excessive having regard in particular to the seriousness of  the suspected 
infringement, the importance of the evidence sought, to the involvement of 
the undertaking concerned and to the reasonable likelihood that business 
books and records relating to the subject matter of the inspection are kept 
in the premises for which the authorisation is requested. The national court 
can ask the Commission for detailed explanations with regard to those 
elements. However, the same limitations as in the case of examination of a 
decision to inspect business premises apply.
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The National Courts Notice adds that the duty of loyal co-operation under 
Article 10 ECT requires the national court to decide within an appropriate 
time so that the Commission can carry out its inspection effectively.107 

ROLE OF INDIVIDUALS

The direct applicability of Article 81 ECT could be seen as reducing legal 
certainty for undertakings. A notifi cation for an individual exemption under 
Regulation 17/62 brought the benefi t of protection from fi nes and a decision 
by the Commission clarifi ed the legal position of the undertaking under 
Article 81. Now undertakings are forced to assess the compatibility of their 
agreements with Article 81(3) ECT themselves, creating uncertainty as to the 
validity of the agreements that have been concluded. However, in practice 
the legal certainty that Regulation 17/62 seems to have promised was rarely 
attainable and the new regime creates less uncertainty than can be assumed. 
First, undertakings, or more precisely their legal advisers, had to assess their 
legal position under Article 81(1) ECT, as a notifi cation would not prevent 
private litigation in national courts. Second, as the Commission adopted only 
a handful of actual decisions the dispute as to the validity of an agreement 
was often not really decided. The comfort letter that the Commission would 
hand out instead would only bind the Commission and was not binding on 
national courts. Third, the availability of block exemptions often made it 
unnecessary to proceed to a request for an individual exemption. Agreements 
were drafted in a way that complied with the terms of the block exemption 
regulations. This also meant that undertakings had to assess on their own 
the availability of block exemptions. With the recent widening of their scope, 
the reliance on block exemptions will assume an even greater importance. 
This will be all the more the case given the uncertainty as to the benefi ts 
that should be taken into account when assessing the conditions laid down 
in Article 81(3) ECT. The Commission’s 81(3) Notice, which emphasises the 
need for a more economics-based assessment of such benefi ts,108 has been 
considered as more ‘sophisticated and demanding than the analysis carried 
out by the Commission in applying Article 81(3) in the past’.109 The doubt 
as to the relevance of previous precedent will, at least in an initial period, 
lead undertakings and their legal advisers to rely more on the hard rules 
of block exemptions than the soft law, that is the non-binding nature, of 
the Commission’s Notice. Nonetheless, in the long term, the Commission’s 
approach in providing a more narrow economics-based approach to the 
assessment of Article 81(3) ECT should reduce the political discretion of 
enforcement authorities in favour of a more rule-bound interpretation and 
thereby enhance legal certainty. Fourth, the assessment of European law by 
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the individuals subject to its rules, is by no means a feature unique to EC 
competition law, but also exists in many other areas of Community law. 

Even though the legal uncertainty concerning the substantive competition 
rules should not be overestimated, the parallel enforcement of these rules 
in a European Competition Network does raise problems for undertakings. 
First, disputes will continue to exist as to whether EC competition law or 
national law is applicable. The concept of ‘effect on trade between Member 
States’ still leaves a considerable margin of  discretion to NCAs to give 
preference to national law. Second, the rules on case allocation laid down in 
the Regulation and the ECN Notice leave some doubt as to which authority 
or authorities will deal with a case and therefore also which procedural 
rules apply to a case. The participation of affected individual undertakings 
in the allocation of  such cases is foreseen neither in the Regulation nor 
in the ECN Notice.110 Third, companies want to be sure that the, often 
sensitive, data collected by the competition authorities and exchanged within 
the network is secure. In this respect fears have been expressed over the 
security of the network’s intranet.111 Moreover, concerns have been raised 
that the different national rules applicable to the treatment of confi dential 
information might lead to a difference in the level of  protection of such 
information in the various Member States.112 Even though the national 
authorities in the application of Community law have to comply with the 
general principles of  Community law, in particular the right of  defence, 
the diversity of procedural rules does not create a level playing fi eld. Fifth, 
diversity also exists with regard to the judicial review of decisions adopted 
by different national authorities under various legal systems. Differences 
in procedural rules, the intensity of review or even different views on the 
outcome of the case create uncertainty for undertakings. Sixth, doubts have 
been raised as to whether the safeguards that are provided in Article 12(2) 
and (3) of Regulation 1/2003 for the use of confi dential information within 
the ECN are also applicable to such information transmitted to national 
courts.113 Moreover, the Commission’s intention when acting as amicus 
curiae of not hearing the parties involved in a dispute before a national court 
has been criticised for breaching the right of defence.114 Furthermore, the 
lack of a publicly accessible database of judgments forwarded by national 
courts is seen as detrimental to the transparency of the enforcement of EC 
competition rules.115

Complainants
Complaints have always formed an important part in the detection of 
infringements of EC competition rules. Article 7(2) of Regulation 1/2003 
allows natural and legal persons who can show a legitimate interest as well 
as Member States to lodge a complaint. A Commission Notice sets out in 
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more detail the way the Commission intends to handle such complaints.116 
The Complaints Notice points out that the parallel enforcement of  EC 
competition rules gives the complainant the choice of lodging a complaint 
with the Commission or the NCAs, or bringing an action in a national 
court.117 The Commission makes it clear in its Complaints Notice that 
it will not deal with every complaint but process them on the basis of its 
priorities.118 Even where a complainant has a legitimate interest,119 the 
Commission might reject a complaint for lack of Community interest.120 
All the same, the Commission must examine carefully the factual and 
legal elements submitted in the complaint when assessing whether such a 
Community interest exists.121 Even though they are not provided with the 
same procedural safeguards as the parties under investigation, for whom 
the right of defence applies, complainants have considerable rights in the 
procedure leading to a decision on the complaint.122

Interested parties
Interest groups usually have a weak position in Community law. However, in 
the fi eld of competition law the Commission tries to engage interested parties 
to some extent. This is clear from the consultation process in respect of the 
modernisation reform. The White Paper invited interested parties to comment 
on its outline for a new enforcement regime and posted the comments on its 
internet site. However, commentators have also highlighted the limits of this 
approach.123 The concern was that the Commission asked interested parties 
to make comments on the basis of a broad outline that did not yet contain 
any concrete details.124 After the comments on the White Paper were received 
no further consultation took place. It was obvious that negotiations with the 
Member States took precedence over public consultation.125

Regulation 1/2003 also contains some novel provisions on the consultation 
of  interested parties over the adoption of  implementing measures by 
the Commission. Article 33(2) of  Regulation 1/2003 stipulates that the 
Commission has to publish a draft of implementing measures and invite 
all interested parties to submit their comments within a time-limit that 
the Commission lays down.126 The Commission followed this provision 
when it published its draft Notices that formed part of the Modernisation 
package. The Commission posted the comments it received on its website, 
thereby making them publicly accessible. However, Article 33(2) is silent 
on the point as to whether the Commission has to take those comments 
into account when adopting the fi nal text. Indeed, it appears that the fi nal 
text of the Notices differed only marginally from the draft measures. This 
means that the provision is little more than notifi cation of the Commission’s 
intent and does not really provide interested parties with infl uence over the 
fi nal text of implementing measures.
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Finally, it should be noted that the notion of  complainants in Article 
7(2) of  Regulation 1/2003 is wide enough to cover associations, where 
they are entitled to represent the interests of undertakings, and consumer 
associations.

JUDICIAL REVIEW

The parallel enforcement of Articles 81 and 82 ECT increases the number 
of  public authorities responsible for enforcing these provisions. As each 
authority is subject to judicial review in its respective legal system and in 
accordance with the rules provided therein, the new regime will inevitably 
lead to a fragmentation of judicial review. However, a grey area remains 
that relates to decisions taken within the ECN. 

Decisions adopted by national authorities will be reviewed in accordance 
with the procedures available for this purpose by national law. The different 
national procedures, the harmonisation of which is at the moment deemed 
not to be politically desirable, raise concerns about the varying legal 
protection afforded to those challenging decisions by NCAs. However, it 
should be pointed out that the implementation of  Community rules by 
national authorities is subject to general principles of Community law, and 
here in particular the protection of fundamental rights. In their review of 
decisions by NCAs national courts have to ensure that those principles have 
been observed.127 Questions are also raised as to a possible difference in the 
interpretation of Articles 81 and 82 ECT and as to the intensity of review, 
that is to what degree a national court defers to the decisions made by an 
NCA, in particular with reference to Article 81(3) ECT. It has been pointed 
out above that the Commission can act as amicus curiae before national 
courts. However, it is expected that national courts will place their trust 
more in the preliminary rulings procedure under Article 234 ECT.

The Commission’s decisions on the other hand are subject to judicial 
review in the Community Courts.128 The most important procedure for the 
review of Community legal acts is Article 230 ECT.129 Where undertakings 
bring an action against a Commission measure, the standing requirements 
of  Article 230(4) ECT apply. This usually does not present a problem 
for those undertakings to which the decision is addressed. Other parties, 
such as complainants, have to satisfy the requirements of the Plaumann130 
formula. In contrast to the strict application in general in Community law, 
the Community Courts have pursued a more liberal application of  the 
Plaumann formula in competition matters.131 On the basis of previous case-
law, private parties that have a legitimate interest in bringing complaints 
under Article 7(2) of  Regulation 1/2003 have standing irrespective of 
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whether they have made any written or oral observations during the 
administrative procedure.132 

The decision-making process within the ECN constitutes a grey area, 
in which judicial review mechanisms, national or supranational, have to 
be tested. The ECN Notice seems to exclude any problems arising from 
the co-operative nature of the network by stating that ‘consultations and 
exchanges within the network are matters between public enforcers and do 
not alter any rights or obligations arising from Community or national law 
for companies. Each competition authority remains fully responsible for 
ensuring the due process of  cases it deals with.’133 This statement could 
be interpreted as meaning that judicial review, at least by the Community 
Courts, is not possible with respect to consultations and exchanges in the 
network. The Community Courts have stressed that a measure that does 
not alter any rights or obligations of individuals cannot be reviewed.134 It 
might well be true that many measures adopted within the network would 
qualify as preliminary within the meaning of the case-law of the Community 
Courts and are therefore not reviewable or do not directly and individually 
concern private parties. But whether the exchange of commercially sensitive 
information or the allocation and re-allocation of cases is not subject to 
review, remains to be seen. On the other hand, the statement could also be 
interpreted differently as meaning that decisions are either those adopted 
by the Commission, with judicial review by the Community Courts, or 
by NCAs, with judicial review in the respective national court. A third 
category, that of a common network decision, does not exist. In any event, 
the fragmentation of judicial review can mean that certain aspects of a case 
are subject to national review and other aspects might only be reviewable 
in the Community Courts.

CONCLUSION

The Modernisation Regulation appears less a revolutionary break with 
the existing enforcement of EC antitrust rules and more an evolutionary 
development towards a greater involvement of the national authorities in 
this fi eld.135 The move from a centralised to a more decentralised system of 
parallel enforcement of Articles 81 and 82 ECT allows the Commission to 
refocus its resources to deal with more serious infringements and permits the 
national authorities to participate fully in the application of these provisions. 
In many ways the co-operation between Commission and Member State 
authorities, which is required to allow the new system to function, is an 
experimental undertaking for which Regulation 1/2003 only provides an 
outline of solutions. The rules governing the ECN as linchpin of the co-
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operation system place the Commission in a strong, but not necessarily all 
powerful position.136 The doubts about the position of the Commission, 
which some commentators consider as dominant137 and others as weak138, 
result mainly from the uncertainty of how the rules will work in practice. 
The Commission’s ECN Notice does provide valuable details of how the 
Commission envisages the system’s operation, but cannot predict whether 
these rules are adequate to deal with as yet unknown problems. 

The system must ensure that the shared responsibility creates the necessary 
coherence and will not be destroyed by the inevitable fragmentation that the 
system will bring with it. The lack of harmonised procedural rules of NCAs 
and national courts, the difference and, at worst, absence of knowledge and 
experience of NCAs and national courts in EC antitrust rules, the risk of 
rivalry between the NCAs and the NCAs and the Commission instead of 
deliberation aided by a common purpose raise concerns as to the effi ciency 
of EC antitrust enforcement. Much will depend on the capability of  the 
Commission to manage the network effi ciently.139 It is submitted that the 
Commission will not be able to command such co-operation through the 
legal framework provided by Regulation 1/2003, but will have to rely on 
the Advisory Committee as central forum for the effi cient enforcement of 
EC antitrust rules.

The fragmentation that the system of  parallel enforcement will have 
to deal with raises the question of  whether a competition agency would 
be much better suited to enforce EC antitrust rules. This is all the more 
pertinent as the application of Article 81(3) ECT has become more legalistic 
and economically orientated, allowing for less political discretion. The 
legitimacy of  an agency in the regulatory model would therefore result 
from the more clearly defi ned legal framework of Article 81 ECT.140 The 
agency, properly staffed and funded, could avoid diversity of procedural 
rules and outcome.

NOTES

 1. OJ [1959–1962] special edition 87.
 2. The Commission had received by 1967 37 450 notifi cations, see Commission’s White 

Paper on Modernisation of the Rules Implementing Articles 85 [now 81] and 86 [now 82] 
of the EC Treaty of 28 April 1999, p. 12. Hereafter the Modernisation White Paper.

 3. OJ [2003] L1/1.
 4. A. Riley, ‘EC Antitrust Modernisation: The Commission Does Very Nicely – Thank 

You! Part 1: Regulation 1 and the Notifi cation Burden’, European Competition Law 
Review (2003) 604–15, at p. 614.

 5. See R. Whish, Competition Law (Lexis Nexis UK, 5th edn., 2003), p. 164.
 6. The Commission would usually adopt not more than four or fi ve exemption decisions 

per year, see A. Riley, supra note 4, at p. 614.

Hofmann 02 chap04   238Hofmann 02 chap04   238 4/5/06   08:27:484/5/06   08:27:48



 Modernisation of EC antitrust enforcement 239

 7. See C.-D. Ehlermann and I. Atanasiu, ‘The Modernisation of  EC Antitrust Law: 
Consequences for the Future Role and Function of the EC Courts’, European Competition 
Law Review (2002) 72–80, at p. 73. See also Modernisation White Paper, supra note 2, 
pp. 12–18.

 8. See the Notice on agreements of minor importance OJ [1970] C 64/1, updated by OJ 
[1977] C 313/3, OJ [1986] C 231/2 and OJ [1997] C 372/13.

 9. See Modernisation White Paper, supra note 2, p. 13.
 10. See A. Riley, supra note 4, p. 614.
 11. For the block exemption currently in force, see: http://www.europa.eu.int/comm/

competition/antitrust/legislation/entente3_en.html#iii_1.
 12. See R. Whish, supra note 5, pp. 171–2; A. Riley, supra note 4, p. 614.
 13. See R. Whish, supra note 5, p. 167.
 14. See Cases 253/78 Procureur de la République v Giry and Guerlain [1980] ECR 2327.
 15. C.-D. Ehlermann and I. Atanasiu, supra note 7, p. 73.
 16. See Modernisation White Paper, supra note 2, p. 4.
 17. Modernisation White Paper, supra note 2.
 18. See the Summary of observations of 29 February 2000.
 19. Modernisation White Paper, supra note 2, pp. 19–20. See also C.-D. Ehlermann and 

I. Atansiu, supra note 7, p. 74.
 20. Modernisation White Paper, supra note 2, pp. 20–21.
 21. But see Recital 8, which emphasises that the Regulation does not apply to criminal 

sanctions on natural persons.
 22. Under Regulation 17/62 national and EC competition rules could be applied in parallel 

subject to the rule in Case 14/68 Walt Wilhelm v Bundeskartellamt [1969] ECR 1, at paras 
3 and 4, that national rules must ‘not prejudice the uniform application throughout 
the Common Market of the Community rules on cartels and of the full effect of the 
measures adopted in implementation of those rules’. Some have argued that the new 
regime goes beyond that, see A. Riley, supra note 4, at p. 606.

 23. A. Riley, supra note 4, p. 606. S. Kingston, ‘A ‘New Division of Responsibilities’ in the 
Proposed Regulation to Modernise the Rules Implementing Articles 81 and 82 EC? A 
Warning Call’, European Competition Law Review (2001) 340–50, at pp. 349–50, where 
she warns that national competition law might disappear altogether; see the contrasting 
view of  M. Todino, ‘Modernisation from the Perspective of  National Competition 
Authorities: Impact of the Reform on Decentralised Application of EC Competition 
Law’, European Competition Law Review (2000) 348–58, p. 352.

 24. Recital 8 states that such stricter national laws may include provisions which 
prohibit or impose sanctions on abusive behaviour towards economically dependent 
undertakings.

 25. See also Recital 9.
 26. On the previous case-law, see R. Whish, supra note 5, pp. 254–5.
 27. However, such remedies are subject to the conditions set out in Article 7(1). See also 

Recital 12 on the use of structural remedies.
 28. See Case 792/79 R Camera Care v Commission [1980] ECR 119.
 29. However, see also Recital 13, which states that commitment decisions are without 

prejudice to the powers of  NCAs and national courts to fi nd an infringement and 
decide upon the case. 

 30. See also Recital 14.
 31. See Article 20(2)(e). But see the limitations in recital 23, which is based on the ruling in 

Case 227/88 Hoechst AG v Commission [1989] ECR 2859.
 32. See Article 20(8), which takes its cue from Case C-94/00 Roquette Freres SA [2002] ECR 

I-9011.
 33. See H.M. Gilliams, ‘Modernisation: From Policy to Practice’, European Law Review 

(2003) 451–74, pp. 470–71.
 34. See ibid., p. 458 and S. Kingston, supra note 23, p. 348.
 35. See R. Wesseling, ‘The Draft-Regulation Modernising the Competition Rules: the 

Commission is Married to one Idea’, European Law Review (2001) 357–78, pp. 370–71.

Hofmann 02 chap04   239Hofmann 02 chap04   239 4/5/06   08:27:494/5/06   08:27:49



240 Sectoral areas

 36. See the Modernisation White Paper, supra note 2, para. 57.
 37. On the application of Article 81(3), see the Commission’s Guidelines [2004] OJ C 101/118. 

The Guidelines are ambiguous as to whether economic benefi ts alone are relevant for the 
assessment of Article 81(3). Even though it emphasises an economics based approach, 
see paras. 5, 32 and 33, the Commission in para. 42 expressly states that ‘[g]oals pursued 
by other Treaty provisions can be taken into account to the extent that they can be 
subsumed under the four conditions of Article 81(3)’.

 38. See also the Joint Statement of the Council and the Commission on the functioning of 
the European Competition Network (doc. No 15435/02 ADD 1).

 39. Commission Notice on cooperation within the Network of Competition Authorities, 
[2004] OJ C 101/43. Hereafter the ECN Notice.

 40. Ibid., at para. 6.
 41. Ibid., at para. 7.
 42. See also Recital 18 of Regulation 1/2003.
 43. See ECN Notice, at para. 8.
 44. Ibid., para. 10. The ECN Notice provides examples in paras. 10 and 11.
 45. Ibid., para. 12, which also contains an example for such a case.
 46. Ibid., para. 13.
 47. Ibid., para. 14 with several examples.
 48. Ibid., para. 15.
 49. Ibid., para. 18. The time-limit runs from the fi rst information sent to the network under 

Article 11(2) or (3).
 50. Ibid., para. 19.
 51. Ibid., para. 20.
 52. Ibid., para. 21. 
 53. Ibid., para. 22.
 54. Ibid., para. 23.
 55. Ibid., para. 24.
 56. Ibid., para. 28 a).
 57. Part 6 of the Enterprise Act 2002 establishes a cartel offence, which can result in a prison 

sentence of up to fi ve years and/or an unlimited fi ne.
 58. See ECN Notice, at para. 28 (c).
 59. Article 22(2) speaks of offi cials who are ‘responsible for conducting these inspections 

as well as those authorised or appointed by them’.
 60. See ECN Notice, at para. 48.
 61. Ibid., at para. 49.
 62. Ibid., para. 43.
 63. Case C-344/98 Masterfoods Ltd. [2000] ECR I-11369.
 64. See ECN Notice, at para. 50.
 65. Ibid., para. 51.
 66. Ibid., para. 52.
 67. Ibid., at para. 53.
 68. Ibid., at para. 54.
 69. Ibid., at para. 55.
 70. Ibid., at para. 56.
 71. Ibid., at para. 57.
 72. See Article 14(2) of Regulation 1/2003.
 73. See Article 14(5) of Regulation 1/2003.
 74. See Article 14(6) of Regulation 1/2003.
 75. See for example Commission Regulation 2790/99 on vertical agreements OJ [1999] 

L336/21, which was adopted on the basis of Council Regulation 19/65 OJ [1965–1966] 
p. 35, as amended by Council Regulation 1215/99 OJ [1999] L148/1.

 76. See Article 6 of Regulation 19/65, as amended, supra note 75.
 77. See ECN Notice, at para. 64.
 78. National courts, which are designated as a national competition authority under Article 

35(1) of Regulation 1/2003, are part of the ECN in their capacity as NCA. 

Hofmann 02 chap04   240Hofmann 02 chap04   240 4/5/06   08:27:494/5/06   08:27:49



 Modernisation of EC antitrust enforcement 241

 79. Commission Notice on the co-operation between the Commission and the courts of 
the EU Member States in the application of Articles 81 and 82 EC [2004] OJ C 101/04. 
Hereafter the National Courts Notice.

 80. The scope of the Notice is limited to national courts which can apply Articles 81 and 
82 ECT and are authorised to make preliminary references under Article 234 ECT.

 81. However, national courts could apply the block exemptions.
 82. See Modernisation White Paper, supra note 2, para. 100.
 83. Ibid.
 84. See Case C-126/97 Eco Swiss [1999] ECR I-3055. See also Joined Cases C-430 and 431/93 

Van Schijndel [1995] ECR I-4705.
 85. National Courts Notice, para. 6.
 86. See R. Wesseling, supra note 35, pp. 364–367.
 87. [2004] OJ C 101/81.
 88. See R. Wesseling, supra note 35, p. 371.
 89. Ibid., p. 370.
 90. [2004] OJ C 101/97. Hereafter, the 81(3) Notice.
 91. Ibid., para. 38.
 92. See C.-D. Ehlermann and I. Atansiu, supra note 7, pp. 78–79.
 93. A. Riley, ‘EC Antitrust Modernisation: The Commission Does Very Nicely – Thank You! 

Part 2: Regulation 1 and the Notifi cation Burden’, European Competition Law Review 
(2003) 657–72, p. 667. See also American Chamber of Commerce to the European Union 
(AmCham EU), Position Paper on the Modernization Package of 10 December 2003, 
p. 6 (http://www.europa.eu.int/comm/competition/antitrust/legislation/procedural_rules/
comments/).

 94. See A. Riley, supra note 93, pp. 668–70.
 95. See National Courts Notice, at para. 42.
 96. Ibid., at para. 21.
 97. Ibid., at para. 22.
 98. Ibid., at paras. 23–25.
 99. Ibid., at para. 26.
 100. Ibid., at para. 28.
 101. Ibid., at para. 27.
 102. On the reluctance of national courts to consult the Commission, see H.M. Gilliams, 

supra note 33, pp. 460–62 and A. Riley, supra note 93, pp. 670–71.
 103. See A.P. Komninos, ‘Article 234 EC and National Competition Authorities in the Era 

of Decentralisation’, European Law Review (2004) 106–14.
 104. National Courts Notice, at para. 30.
 105. Ibid., at para. 33.
 106. Ibid., at para. 37.
 107. Ibid., at para. 41.
 108. See critical comments of the AmCham EU, supra note 93, at pp. 3 and subs.
 109. AmCham EU, supra note 93, p. 1.
 110. See Joint Comments of  the American Bar Association’s Section of  Antitrust Law 

and Section of International Law and Practice, p. 5 (http://www.europa.eu.int/comm/
competition/antitrust/legislation/procedural_rules/comments/).

 111. AmCham EU, supra note 93, p. 9.
 112. ABA, supra note 110, p. 5.
 113. Ibid., pp. 10–12.
 114. Ibid., p. 12f.; AmCham EU, sura note 93, p. 6f.
 115. AmCham EU, supra note 93, p. 8.
 116. Commission Notice on the handling of complaints by the Commission under Articles 

81 and 82 of the EC Treaty [2004] OJ C 101/05. Hereafter, the Complaints Notice.
 117. Ibid., at para. 7.
 118. Complaints Notice, at paras. 27–8. This is in line with the case-law of the Community 

Courts, see Case T-24/90 Automec v Commission [1992] ECR II-2223, para. 85.
 119. See discussion in the Complaints Notice at paras. 33 to 40.

Hofmann 02 chap04   241Hofmann 02 chap04   241 4/5/06   08:27:494/5/06   08:27:49



242 Sectoral areas

 120. On the criteria employed, see paras. 44 of the Complaints Notice.
 121. See Case C-119/97 Ufex and Others v Commission [1999] ECR I-1341, para. 86.
 122. See paras. 64 to 74 of the Complaints Notice.
 123. See R. Wesseling, supra note 35, at pp. 357–8.
 124. Ibid., p. 358.
 125. Ibid.
 126. The time-limit may not be less than one month.
 127. See National Courts Notice, at para. 10.
 128. However, Regulation 1/2003 provides in Articles 20(8) and 21(3) national courts with a 

limited power to review Commission decision. 
 129. The EC Treaty also provides Article 232 for failure to act by an EC institution and 

Articles 235 and 288(2) for the possibility to claim damages against EC institutions.
 130. Case 25/62 Plaumann v Commission [1963] ECR 95.
 131. Case 26/76 Metro v Commission [1977] ECR 1875 and Case 75/84 Metro v Commission 

[1986] ECR 3021.
 132. Joined Cases T-528/93, T-542/93, T-543/93 and T-546/93 Metropole télévision SA and 

Others v Commission [1996] ECR II-649, para. 62. However, compare with Case T-87/92 
BVBA Kruidvat v Commission [1996] ECR II-1931, paras. 69 and 70.

 133. ECN Notice, para. 4.
 134. See Case 22/70 Commission v Council [1971] ECR 263.
 135. See A. Riley, supra note 93, at p. 657.
 136. H.M. Gilliams, supra note 33, at p. 469 and A.P. Komninos, supra note 103, at p. 110, 

reject the idea that the Regulation creates a hierarchical system.
 137. See R. Wesseling, supra note 35, at p. 375, considers the Commission as ‘the prime 

enforcer of the Treaty antitrust provisions’. See S. Kingston, supra note 23, at p. 344, who 
argues that ‘the NCAs will be no more than mere “delegates” or administrative extensions 
of the Commission’. A. Riley, supra note 93, at p. 657, argues that the Commission ‘has 
in fact managed to centralise European competition law even more than’ before.

 138. AmCham EU (2003), supra note 93, at p. 9.
 139. See M. Todino, supra note 23, at pp. 357–8.
 140. See R. Wesseling, supra note 35, at pp. 375–6.

REFERENCES

Joint Comments of the American Bar Association’s Section of Antitrust Law and 
Section of International Law and Practice, p. 5 (http://www.europa.eu.int/comm/
competition/antitrust/legislation/procedural_rules/comments/).

American Chamber of  Commerce to the European Union (AmCham EU), 
Position Paper on the Modernization Package of 10 December 2003, p. 6 (http://
www.europa.eu.int/comm/competition/antitrust/legislation/procedural_rules/
comments/).

Commission’s White Paper on Modernisation of the Rules Implementing Articles 
85 [now 81] and 86 [now 82] of the EC Treaty of 28 April 1999.

Commission Notice on Cooperation within the Network of Competition Authorities, 
[2004] OJ C 101/43.

Commission Notice on the Co-operation between the Commission and the Courts 
of  the EU Member States in the application of Articles 81 and 82 EC, [2004] 
OJ C 101/04.

Commission Notice on the Handling of  Complaints by the Commission under 
Articles 81 and 82 of the EC Treaty, [2004] OJ C 101/05.

Hofmann 02 chap04   242Hofmann 02 chap04   242 4/5/06   08:27:494/5/06   08:27:49



 Modernisation of EC antitrust enforcement 243

C.-D. Ehlermann and I. Atanasiu, ‘The Modernisation of  EC Antitrust Law: 
Consequences for the Future Role and Function of the EC Courts’, European 
Competition Law Review 72–80 (2002).

H.M. Gilliams, ‘Modernisation: From Policy to Practice’, European Law Review 
451–74 (2003).

S. Kingston, ‘A “New Division of Responsibilities” in the Proposed Regulation to 
Modernise the Rules Implementing Articles 81 and 82 EC? A Warning Call’, 
European Competition Law Review 340–50 (2001).

A.P. Komninos, ‘Article 234 EC and National Competition Authorities in the Era 
of Decentralsation’, European Law Review 106–14 (2004).

A. Riley, ‘EC Antitrust Modernisation: The Commission Does Very Nicely – Thank 
You! Part 1: Regulation 1 and the Notifi cation Burden’, European Competition 
Law Review 604–15 (2003).

A. Riley, ‘EC Antitrust Modernisation: The Commission Does Very Nicely – Thank 
You! Part 2: Regulation 1 and the Notifi cation Burden’, European Competition 
Law Review 657–72 (2003).

M. Todino, ‘Modernisation from the Perspective of National Competition Authorities: 
Impact of the Reform on Decentralised Application of EC Competition Law’, 
European Competition Law Review 348–58 (2000).

R. Wesseling, ‘The Draft-Regulation Modernising the Competition Rules: the 
Commission is Married to one Idea’, European Law Review 357–78 (2001).

R. Whish, Competition Law (Croydon: Lexis Nexis UK, 5th edn., 2003).

Hofmann 02 chap04   243Hofmann 02 chap04   243 4/5/06   08:27:494/5/06   08:27:49



8.  Does the EU need a single 
European securities regulator? 

 Dorothee Fischer-Appelt

INTRODUCTION

One of the most serious questions posed by the new European securities law 
regime enacted pursuant to the Financial Services Action Plan1 is whether 
one of the committees set up as part of the four-level Lamfalussy process 
should be transformed into an agency at the European level. This agency 
could be in charge of carrying out a number of administrative functions 
under the new regulatory regime, such as assisting with implementing and 
enforcing legislation and co-ordinating the work of the various national 
regulators in charge of  securities legislation. The Prospectus Directive 
(2003/71/EC) that was adopted to upgrade the previous passport system 
with a system based on maximum harmonization specifi cally notes that 
for future developments the establishment of a European Securities Unit 
should be considered, in order to enhance further the uniform application of 
EU securities regulation.2 However, in the 2005 Green Paper following the 
Financial Services Action Plan, the Commission stressed that the existing 
framework of supervisory committees set up under the Lamfalussy process 
should be given some time to deliver their full potential before rushing into 
more integrated supervision when markets are not yet fully integrated.3

A heated debate has developed in which proponents and opponents of a 
European securities regulator have voiced their views. This chapter will place 
this debate in the context of the development of a regulatory framework for 
European securities regulation, which for the fi rst time has created a more 
uniform ‘European securities law’. The cornerstones of this new European 
framework were laid with the adoption of  the Prospectus Directive, the 
Transparency Directive, the Market Abuse Directive and the Markets in 
Financial Instruments Directive (MiFID). The question of whether Europe 
needs a single regulator is inextricably tied to the question of how this new 
European system of securities regulation is best administered and therefore 
it is important to understand what has been achieved so far. In a second 

244

Hofmann 03 chap08   244Hofmann 03 chap08   244 4/5/06   08:27:074/5/06   08:27:07



 Does the EU need a single European securities regulator? 245

part, this chapter will outline the current regulatory structure, which is based 
on the four-level Lamfalussy process introduced in 2001 and discuss how 
this process has worked to date, as well as the current reform proposals. 
The third part of  this chapter will discuss the Lamfalussy process in a 
future perspective and why it may not be suffi cient, looking at such themes 
as changing market conditions, effi ciency in rulemaking, interpretation 
and enforcement and international competitiveness and collaboration. The 
fourth and last part will discuss possible choices for a single European 
regulator and the types of powers that could be delegated to it.

BACKGROUND: DEVELOPMENT OF A SYSTEM OF 
EUROPEAN SECURITIES REGULATION

Over the course of  recent decades, a veritable European system of 
securities regulation has developed, which regulates the securities and 
investment services markets and their participants, such as issuers, investors, 
investment-services providers and collective-investment schemes.4 This 
process commenced in the late 1970s but has culminated in fundamental 
changes to the securities law regime in the last few years with the adoption 
of  important directives, whose implementation is currently in progress. 
This development was signifi cantly accelerated by the adoption of  the 
Financial Services Action Plan (the ‘Action Plan’) in 1999, which aimed 
to create a single market in fi nancial services for the EU by 2005,5 driven 
by increasing international competition of capital markets and the need to 
increase productivity of capital and labour.6

The Action Plan was devised to address a pressing problem: as the 
Lamfalussy Report states, European stock exchanges still remain signifi cantly 
behind those of the US and in 2000 were still roughly at only about half  of 
the size of those in the US.7 In order to maximize economic benefi ts from an 
integrated European fi nancial market8 and to compete globally for capital, 
the EU realized that the regime in place had to be reformed. The need for 
a more harmonized ‘European passport’ for securities offerings became 
apparent.9 In addition, it had become clear that the legislative process was 
working too slowly, was too infl exible to react quickly to market changes and 
that there were too many loop-holes in the system (via host-country control 
over conduct of business issues in particular) to impede the creation of a 
unifi ed European retail market. The invention of the ‘Lamfalussy process’, 
which was the outcome of a discussion process of the ‘Committee of Wise 
Men on the Regulation of European Securities Markets’, chaired by Baron 
Alexandre Lamfalussy,10 was one way of addressing this issue. This process 
will be discussed in more detail below. The following discussion gives a short 
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overview of some important parts of this new securities regime, namely the 
Prospectus and Transparency Directives.

Prospectus Directive: Pan-European Regime

The entry into force of  the Prospectus Directive on December 31, 2003 
constitutes a milestone in the development of a unifi ed capital market in the 
EU. It is a key component of the Financial Services Action Plan. Member 
States are required to implement the Directive by July 1, 2005. The Directive 
replaces the Directive on Listing Particulars (80/390/EEC), previously 
consolidated with other directives into the Consolidated Admissions and 
Reporting Directive (CARD) (2001/34/EC) and the existing Public Offers 
of Securities Directive (89/298/EEC).

The most important new features of  the Prospectus Directive are as 
follows. First, the directive replaces the mutual recognition procedure 
with a new ‘single-passport’ procedure based on a system of ‘maximum 
harmonization’, which ensures that Member States are, in principle, no 
longer at liberty to impose stricter, or additional, standards than those 
set out in the directive. Specifi cally, Article 13 states that ‘no prospectus 
shall be published until it has been approved by the competent authority 
of the home Member State.’ The cornerstone of the new pan-European 
prospectus regime is Article 17, which provides that a prospectus which is 
approved by the competent authority of one Member State will be valid 
for the public offer or admission to trading of  securities in any other 
Member State (host Member State), provided only that the host Member 
State’s competent authority (host competent authority) is notifi ed of the 
approval of the prospectus (Article 17(1)).11 The host competent authority 
is expressly prohibited from approving the prospectus for use in its own 
jurisdiction and therefore cannot require additional information to be 
included (Article 17(1)). 

As part of the new uniform rules, the Prospectus Directive introduces a 
new EU-wide defi nition of an ‘offer to the public’, as well as new EU-wide 
transactional exemptions for non-public offers. Furthermore, the directive 
introduces common disclosure standards across the EU that are set out in 
more detail in the regulation implementing the Prospectus Directive. By 
contrast, the directive does not harmonize the system of enforcement and 
civil or criminal liability and related areas. 

On April 29, 2004, the European Commission adopted the regulation 
implementing the Prospectus Directive, which had previously been approved 
by the European Securities Committee.12 The adoption of the regulation by 
the Commission, which sets out the disclosure requirements to be included 
in different models of  prospectuses, completes Level 2 of  the process. 
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As it is a regulation, it applies in EU Member States without any need 
for implementation at EU Member State level from July 1, 2005, which 
is also the deadline for EU Member States to implement the Prospectus 
Directive. Further, CESR has issued Level 3 guidelines on the disclosure 
requirements contained in the Prospectus Regulation, in order to ensure 
consistent application of  the regulation throughout the EU following a 
consultation process.13 The Level 3 measures are merely recommendations 
that do not constitute EU legislation and can therefore be followed by 
national regulators on a voluntary basis. CESR will review the way in which 
the recommendations will be applied on a regular basis.

Put into international perspective, giving up the system of  minimum 
harmonization in the Prospectus Directive is in line with the global trend 
of securities laws converging towards higher disclosure standards,14 thereby 
being more similar to a ‘race to the top’,15 rather than the ‘race to the 
bottom’16 that some ascribe to the competition of state corporate laws in 
the United States. This ‘race to the top’ has in practice been developing 
in the context of  many issuers aiming to comply with higher disclosure 
practices akin to international-style offerings, at least in the context of 
offers targeted at institutional investors. As a result, market forces have 
pushed disclosure standards above the minimum requirements established 
in the old EU Prospectus directive as implemented in the Member States. 
Traditionally, the United States have had the federal securities laws with 
the highest disclosure standards with an underlying emphasis on investor 
protection. In the Member States of the EU, many aspects of securities law 
regulation remained behind those higher standards in the past as a result of 
a system of minimum harmonization.17 The Prospectus Directive constitutes 
a step toward establishment of a coherent EU regulatory framework and a 
new emphasis on European-wide investor protection,18 resulting in more 
convergence toward the highest international disclosure standards.19

Transparency Directive

The Transparency Directive was adopted on December 15, 2004 and 
published in the Offi cial Journal on December 31, 2004.20 The deadline 
for its implementation is January 20, 2006. The Transparency Directive 
complements the Prospective Directive in that it establishes continuing 
obligations for issuers listed in the EU to publish annual and semi-annual 
interim fi nancial reports, as well as interim management statements for 
equity issuers. Apart from these periodic reporting obligations, the directive 
also requires ongoing reporting for shareholders acquiring or disposing of 
shares of an issuer admitted to trading on a regulated market with voting 
rights where the proportion of voting rights exceeds or falls certain specifi ed 
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thresholds starting at 5 percent. The directive also requires information to 
be provided to holders in order to enable them to exercise their rights, such 
as information on shareholder meetings, making available proxy statements 
and payment of dividends. The Commission already mandated CESR to 
consider whether the Transparency Directive will require any implementing 
measures at Level 2, and in response, CESR published Consultation Papers 
in October 2004 and January 2005.21 The Transparency Directive will revise 
and replace most provisions of the Consolidated Admissions and Reporting 
Directive (CARD) (2001/34/EC) that provides the existing framework for 
transparency obligations. 

Unlike the Prospectus Directive, the Transparency Directive is based on 
the approach of minimum harmonization, allowing home Member States 
to make issuers subject to more stringent requirements than those laid down 
in the directive, but forbidding host Member States to do so (Article 3). 
This introduces signifi cant uncertainty for issuers, as it is not possible to 
determine up front what additional standards Member States will adopt 
and what changes to the adopted regimes they will make at any point in 
the future. In addition, it adds complexity to the system, because issuers 
choosing a home Member State potentially have to analyse differences from 
Member State to Member State. Moreover, imposing a system of maximum 
harmonization for one set of rules (the Prospectus Directive), and one of 
minimum harmonization for another set that is inextricably linked, adds 
complexity to the system of incorporation by reference introduced under 
the Prospectus Directive. Hence, in the future it would make sense if  the 
directive were extended to a regime of maximum harmonization, in order 
to establish one comprehensive set of rules for a European capital market 
at a high standard of disclosure.

Background to New Developments

The old regime was based on a series of directives following the approach of 
‘minimum harmonization’ that were enacted at several stages since the early 
1970s. Ever since the 1960s, the creation of a more unifi ed securities market 
to facilitate the free movement of capital and pan-European provision of 
investment services and products had been on the policy agenda of the EU 
institutions, but it was not until 1979 that the Listing Particulars Directive, 
the fi rst legislative measure directly relating to issuers, was adopted.22 
Admission of securities to offi cial listing remained the focus for European 
regulation during the fi rst part of the 1980s.23 In 1989, the Public Offers 
of Securities Directive was adopted,24 followed in 1993 by the Investment 
Services Directive,25 which has been described as the cornerstone of EU 
securities regulation.26 Already the latter two directives made use of  the 
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passport concept,27 or mutual recognition, which provides that issuers, 
investment fi rms and market structure providers authorized in one Member 
State can gain access to other Member States without the need for further 
regulatory approvals in those states. However, until now this system in 
the fi eld of  securities regulation was based on minimum harmonization, 
that is it allowed Member States to adopt more stringent or additional 
requirements. Although these directives improved securities regulation, a 
number of signifi cant defi ciencies effectively hindered the development of 
an integrated market, which became particularly apparent in the context 
of European Monetary Union. Overall, these directives were issued on an 
ad hoc basis with the objective of correcting immediate concerns and did 
not form part of an overall consistent framework for a unifi ed securities 
markets regime. This resulted in the adoption of the Action Plan in 1999, 
which introduced a schedule for the adoption of  42 directives aimed at 
creating a truly integrated fi nancial market by 2005. 

The main defi ciencies of the Public Offer Prospectus Directive were that 
it requires for public offerings to be conducted either simultaneously or 
within a short interval of each other, as well as the fact that Member States 
must be given advance notice and may impose translation requirements.28 
Further, it allowed Member States to require certain additional information 
specifi c to their particular market and relating to income tax consequences, 
paying agents and notices to investors to be included in the prospectus, 
although it did not require prior local approval.29 In particular, the costs 
associated with translation made the passport route unattractive to issuers 
and for most practical purposes it remained irrelevant, a regime only used 
a few times in practice.30 

However, there are also important other reasons for not using the old 
regime. Large companies have, in the past, listed their securities on one 
exchange in a Member State and let investors come to the exchange, thereby 
undermining the premise that public offers need to be distributed in several 
territories.31 Where there is no extraterritoriality of national securities laws 
(which, unlike the US regime, the EU Member States have not yet adopted 
in their securities laws), investors coming to one market within the EU can 
potentially also lead to a single market. Furthermore, an additional reason 
for the low usage of the old regime is the wide scope for private placements 
within the EU and the lack of limitations on resale of privately distributed 
securities to public investors. Therefore, it may be questionable whether 
any of these features will result in the new regime not being widely applied 
or applied only to certain types of offerings. Accordingly, one could argue 
that there is less of a need to have one single European regulator in charge 
of administering the system. However, given that the Prospectus Directive 
harmonizes the exemptions from the public offer requirements and also 
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underlines that resales of privately placed securities are considered as new 
offers (thereby making it more diffi cult to circumvent the requirements 
of  the Directive by fi rst conducting a private placement, followed by a 
public offer),32 it would seem likely that these structural features will not 
prevail.

Future Developments: Focus on Implementation of the New Securities Law 
Regime

The Commission issued a new Green Paper on Financial Services Policy 
(2005–2010) in May 2005.33 Following the adoption of the measures set 
out under the 1999 Action Plan discussed above,34 the Commission is now 
focusing on implementing existing rules agreed under the Action Plan, as 
well as on co-operation, rather than proposing new legislation. Effective 
implementation is viewed in three phases: effective transposition of EU rules 
into national law, more rigorous enforcement by supervisory authorities, 
and continuous ex-post evaluation. Two areas that the Commission 
specifi cally focuses on are improving cross-border access to retail fi nancial 
services and asset management. The Commission also stresses the need 
for more international dialogue and for the EU to exert more infl uence on 
the regulatory parameters of  the emerging global fi nancial market. The 
Green Paper was open for public consultation until August 1, 2005 and the 
plan was to present the fi nal fi nancial services policy program in November 
2005.

HARMONIZATION OF ELEMENTS OF THE 
ADMINISTRATION OF THE EUROPEAN 
SECURITIES LAW REGIME

How much convergence, with respect to the way in which the new European 
capital markets regime is administered in the Member States, has been 
achieved to date? The degree to which recent directives have harmonized 
elements of the administration of the new European securities law regime is 
remarkable, in that previous directives in the fi eld of securities regulation did 
not contain any elements of administrative harmonization. As an example, 
the Prospectus Directive harmonizes the regulatory framework to a certain 
extent by defi ning the powers that national regulatory authorities have to 
possess. Moreover, the directive stipulates that in principle an independent 
regulatory agency has to be charged with carrying out these duties rather 
than self-regulatory stock exchanges. This is signifi cant because previously 
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a number of Member States had charged their stock exchanges with various 
tasks in the supervision of fi nancial markets laws. There was a fundamental 
concern as to stock exchanges being subject to inherent confl icts of interest 
that would prevent them from acting in an independent regulatory capacity. 
Since stock exchanges in Europe were privatized they started competing with 
each other for both listings and new products.35 To illustrate to what extent 
harmonization of administration is taking place so far, the following sets 
out the way in which the Prospectus Directive has harmonized the powers 
of national regulators in the directive.

Competent Authorities and their Powers under the Prospectus Directive

Article 21 of  the Prospectus Directive provides that each Member State 
must designate a central competent administrative authority responsible 
for carrying out the obligations under the Directive and the prospectus 
regime and for ensuring enforcement. If  required by national law, Member 
States may designate other administrative authorities to apply the rules on 
approval and publication of the prospectus, including advertisements and 
supplements to the prospectus (Articles 13–16) (see Article 21(1), clause 2). 
The central authorities designated to the Commission must be completely 
independent from all market participants (Article 21(1), clause 2). 

Because certain Member States had established a two-tier system of 
approvals by the stock exchange and regulatory agencies for different 
scenarios, Article 21(2) provides a transitional provision, allowing Member 
States to permit competent authorities to delegate the task of approval. This 
provision will be reviewed by December 31, 2008 and ends on December 
31, 2011.36 

Article 21(3) provides a list of powers the competent authorities have to 
be conferred with. It appears that these powers go beyond what is currently 
required in certain Member States, thereby providing more uniform, and in 
certain cases, also higher standards. However, given the wording that this 
is ‘at least’ what the authorities should be empowered to do, the provision 
suggests that national regulators can adopt additional powers for their 
competent authorities to carry out, thereby making this element of  the 
Directive more similar to a regime of minimum harmonization. The powers 
enumerated include the powers to:

• ask for supplementary information if  necessary for investor 
protection;

• ask issuers, offerors or persons asking for admission for information 
and documents, and to ask auditors, managers and financial 
intermediaries for information;
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• suspend a public offer or admission to trading, as well as 
advertisements, for a maximum of 10 consecutive working days if  it 
has reasonable grounds for suspecting that the prospectus rules have 
been infringed;

• prohibit a public offer it if  fi nds the rules have been infringed or it has 
reasonable grounds for suspecting that they would be infringed;

• suspend or ask the relevant regulated markets to suspend trading 
for a maximum of ten consecutive working days if  it has reasonable 
grounds for believing that the rules have been infringed;

• prohibit trading on a regulated market if  it fi nds that the provisions 
have been infringed; and

• make public the fact that an issuer is failing to comply with its 
obligations.

National legislators can choose to delegate judicial review regarding the 
use of the powers referred to in the latter four bullet points to the relevant 
judicial authority.

Moreover, competent authorities must be entrusted with the following 
ongoing powers once the securities have been admitted to trading on a 
regulated market:

• require the issuer to disclose all material information which may have 
an effect on the assessment of the securities in order to ensure investor 
protection or the smooth operation of the market;

• suspend or ask the relevant regulated market to suspend the securities 
from trading, if  in its opinion the issuer’s situation is such trading 
would be detrimental to investors’ interests;

• ensure issuers’ compliance with the obligations provided for in Articles 
102 and 103 of Directive 2001/34/EC (CADR) and that equivalent 
information is provided to investors and equivalent treatment is 
granted to all securities holders in all Member States where the offer 
is made or securities are admitted to trading; and

• carry out on-site inspections in its territory in accordance with national 
law to verify compliance with the rules.

The competent authority of  the home Member State is in charge of 
taking the above measures. Where the competent authority of  the host 
Member State fi nds that irregularities have been committed by the issuer 
or fi nancial institutions in charge it has to refer these fi ndings to the 
competent authority of the home Member States (Article 23(1)). However, 
the Directive leaves open the possibility for host Member State authorities 
to take appropriate measures for investor protection where, after such 
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notifi cation, the measures taken by the home state prove inadequate or 
the issuer or fi nancial institution in charge persist in breaching the relevant 
provisions. The host state has to inform the home state of the measures it 
intends to take prior to their adoption (Article 23(2)). It also has to inform 
the Commission at the earliest opportunity.

This provision deals with one of  the confl icts resulting from the fact 
that the Directive does not provide for one European regulator to enforce 
the Directive. However, it does not resolve inherent confl icts of judgment 
between different regulatory authorities in the EU as to what actions 
constitute breaches of  the prospectus regime and what measures could 
be appropriate to enforce the European regime. It remains to be seen how 
much confl ict this will produce in practice. Overall, however, requiring 
each Member State to enlist an independent regulatory authority with 
the tasks summarized above is a big step toward greater EU control over 
the competent authority structure, ensuring more similar administrative 
standards in the Member States37 and away from a laissez-faire approach 
of allowing commercially-driven stock exchanges to take part in disclosure 
review.38 This trend also becomes apparent when looking at the long list 
of  specifi c powers that the Prospectus Directive sets out for competent 
authorities to carry out.

THE CURRENT REGULATORY STRUCTURE – 
THE FOUR-LEVEL LAMFALUSSY SYSTEM

Discussion of the Lamfalussy System 

The Lamfalussy process sets up a four-level approach to harmonization and 
implementation of fi nancial services regulation throughout the EU, which is 
a novel approach to administrative governance in EU securities regulation.39 
The Lamfalussy process is based on the Comitology procedures applied in 
EU administrative governance generally, but applied for the fi rst time in the 
area of securities regulation. Part of this process are two newly instituted 
committees, the European Securities Committee (ESC),40 which is comprised 
of high-ranking offi cials of Member State governments and Commission 
offi cials, and the Committee of European Securities Regulators (CESR),41 
which is an advisory committee comprised of representatives of Member 
States’ national regulators and Commission representatives. Because of its 
relative success to date, the Lamfalussy process is being extended to banking, 
insurance and occupational pensions. Four new committees were set up: 
The European Banking Committee (EBC), the European Insurance and 
Occupational Pensions Committee (EIOPC), which will, like ESC, assist the 
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Commission in adopting implementing measures at Level 2. The Committee 
of European Banking Supervisors (CEBS) and the Committee of European 
Insurance and Occupational Pensions Supervisors (CEIOPS) bring together 
national supervisors. The extension of the Lamfalussy process to company 
law has been discussed but met with less enthusiasm, because company law 
is not concerned to the same extent, as is securities law with adapting the 
regulatory structure.42

The four levels encompass the following steps: at Level 1, a framework 
directive is enacted, which remains to be implemented by the Commission at 
Level 2. Implementation follows advice by CESR in a consultative process 
and is subject to the prior approval of the ESC or, in certain cases, by the 
Council of Ministers. The framework regulation adopted at Level 1 focuses 
on ‘essential’ measures, while Level 2 measures are ‘non-essential’, of a more 
detailed technical nature.43 Level 3 provides for strengthened co-operation 
between the competent authorities of the Member States under the auspices 
of CESR, in order to achieve a uniform application of EU regulation across 
the European Union. Finally, Level 4 provides for strengthened enforcement 
by the Commission to ensure Member State compliance with EU legislation. 
So far, there is no experience with Level 4.

All Lamfalussy framework directives contain ‘sunset clauses’ relating to 
the exercise of the Commission’s power to adopt implementing measures 
at Level 2, in accordance with the Parliament’s views. The Commission’s 
delegated powers expire four years after entry into force of  the Level 1 
measure unless renewed through the co-decision procedure by the Council 
and the Parliament.

The Lamfalussy process was applied for the fi rst time in conjunction 
with the adoption of  the Market Abuse Directive in December 2002.44 
In the following, the process was applied to the Prospectus Directive, the 
Markets in Financial Instruments Directive (adopted in April 2004),45 and 
the Transparency Directive. 

In the following, the role of the Lamfalussy process at all levels will be 
discussed in more detail, together with an assessment of its achievements 
and shortcomings to date, as well as reform proposals that are currently 
being discussed. Assessing the Lamfalussy process is crucial in order to 
discuss the question of whether CESR’s role and functioning are suffi cient 
or whether there is a need for a single European securities regulator.

CESR’s Role to Date

CESR does not have legal personality and is a body composed of high-level 
representatives of the Member States. Its role, as defi ned in the Commission 
decision setting up the committee, is mainly to advise the Commission, 
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either at the Commission’s request, or on its own initiative, especially in 
the preparation of draft implementing measures in the fi eld of securities 
law at Level 2.46 CESR became operational in September 2001, taking over 
FESCO’s, its predecessor’s, small secretariat. It received its Comitology 
powers in February 2002, and commenced its initial work towards preparing 
Level 2 advice to the Commission relating to the Market Abuse Directive in 
April 2002. All Level 2 measures so far submitted by the Commission to the 
ESC have been agreed without any votes against them, which demonstrates 
that Level 2 functions are being exercised in a co-operative spirit.

CESR is funded by the national securities regulators and is headquartered 
in Paris. It has one overarching governing board, the meeting of  the 
Committee, but operates mainly through working expert groups chaired 
by one of the Committee members, with the rest of the expert group being 
made up of  offi cials from other CESR member regulators.47 An expert 
group drawn from the various national regulators has been assisting CESR 
in its work on various directives, which is in turn advised by a consultative 
working group, whose 11 members are drawn from market participants. 
CESR aims to build strong market participation into the legislative process, 
which has been heralded as one of  the key features of  the Lamfalussy 
process and is in line with requests from the European Parliament.48 

In addition to its function in the legislative process at Level 2, CESR is 
also called to contribute to the consistent and timely implementation of 
Community legislation in the Member States by securing more effective co-
operation between national supervisory authorities. Its latter role at Level 
3 is less well defi ned and will be discussed in more detail below.49

Overall Assessment of the Lamfalussy Process to Date by the Commission 
and the Inter-Institutional Monitoring Group

An Inter-Institutional Monitoring Group was established to assess the 
progress made in the Lamfalussy process and has so far authored three 
reports identifying the most important concerns relating to the practical 
application of the process.50 Going forward, a new group has been furnished 
with a mandate to provide annual reports about the working of  the 
Lamfalussy process in the areas of securities regulation, banking, insurance 
and occupational pensions (in line with the extension of the Lamfalussy 
process) until the end of  2007.51 In addition, the Commission issued a 
preliminary assessment of the application of the Lamfalussy process to EU 
securities market legislation in November 2004,52 which was followed by a 
consultation, and summary responses were published by the Commission.53 
According to the Commission’s assessment, signifi cant progress has been 
made, but there remains room for future improvement, as outlined below.
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First, the timetables for both agreeing legislation at Level 1 and 
implementing it at Level 2 remain too long, although the average time 
taken to negotiate the four fi rst framework directives under the Lamfalussy 
process from the proposal stage to adoption was signifi cantly shorter than 
that for previous directives. The average for the adoption of  the Market 
Abuse, Prospectus, Transparency and MiFID directives was approximately 
20 months, compared to several years for previous directives (for example, 
two and a half  years for the 1989 Insider Dealing Directive, four and a 
half  years for the 1993 Investment Services Directive and over nine years 
for one of the forerunners of the Prospectus Directive). The reason is that 
previously much more technical detail had to be agreed and included in 
the framework directives.

Furthermore, the Commission stressed that it has to be delineated 
more clearly what roles and tasks should be performed at each level of the 
Lamfalussy process. The Third Report of the Inter-institutional Monitoring 
Group underscores that excessive detail at Level 1 should increasingly be 
avoided so as to allow more fl exibility to take account of  rapid changes 
in legislation at Level 2, and the Commission pointed out that the role of 
Levels 3 and 4 have to be more clearly defi ned.

One legislative technique to make the process more effi cient at Level 2 is to 
use regulations more frequently, because they speed up the implementation 
process as a result of their direct applicability and at the same time ensure 
a greater degree of harmonization than Level 2 directives.54 Regulations 
have already been used in order to implement part of the Market Abuse 
Directive (see the Regulation on buy-back and on stabilization programs), 
as well as implementing all necessary aspects of the Prospectus Directive. 
The Commission also urged the use of implementing regulations for MiFID 
and the Transparency Directive in its mandate to CESR.55

In its working document, the Commission also set out its view that 
European securities rules should be codifi ed in a common and consistent 
set of  rules, bringing together the existing rules adopted under Levels 1 
and 2. However, this proposal received little support in the consultation 
process.56

The Commission further outlined that greater medium-term convergence 
among national regulators is intended. Internationally, its intention is to 
intensify the current regulatory dialogue with third countries, especially the 
US, to achieve global convergence of regulatory principles.

As to CESR’s role, the Commission noted that CESR’s advice has to 
be seen as more legitimate by market participants and others affected by 
the legislation. In similar vein, the Third Report of the Inter-institutional 
Monitoring Group underlines that the range of external stakeholders for 
consultations has to be broadened. There are already a number of attempts 
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that have been made to improve consultations, including improvements 
to the process, making efforts to involve all relevant stakeholders and 
rationalizing the process in terms of costs and benefi ts.57 A more structural 
problem is that CESR’s consensual approach will be diffi cult to maintain 
with 27 members, and that CESR could work more transparently.

Specifi c Level 1 and Level 2 Issues of the Legislative Process

One of the key concerns of the Lamfalussy Report was to make the legislative 
process for adopting new directives and regulations more effi cient, resulting 
in the distinction between a framework directive or regulation at Level 1 
and implementing measures at Level 2. A competing major concern that has 
emerged over the course of the fi rst years of operation of the Lamfalussy 
process is balancing the speed of adopting legislation with the quality of new 
legislation and fi nding the right balance between Level 1 and 2 measures. 
In the following, some of the approaches to deal with the issues are being 
discussed, in particular the following: determining the right degree of detail 
in Level 1 and 2 measures; use of the fast track legislative procedure; and 
issues with parallel working on Level 1 and 2 measures.

Degree of detail in Level 1 and 2 legislation 
One of  the key changes for the legislative process recommended by the 
Lamfalussy Report was to limit Level 1 legislation to framework principles. 
Has the distinction between principles and detail worked in practice? The 
assessment of the working of the Lamfalussy process to date is that there is 
still a tendency to include too much detail at Level 1.58 This appears to be 
driven by lobbying efforts of stakeholders who fear not to be able to impress 
their agenda through CESR and are traditionally more used to lobbying 
the European Parliament. However, the lobbying process may change over 
time. Currently, there is no experience with changing Level 2 measures so 
as to adapt to market changes, but in principle changes to Level 2 would 
be much easier than changes at Level 1 that would have to be implemented 
through use of the whole legislative process. Therefore, in the longer term, 
it would make sense for market participants to adapt strategies to lobby at 
Level 2 and to be supportive of including more detail at that level. 

More fundamentally, the conceptual problem is how to shape core 
principles at Level 1 and how precise and unambiguous they should be 
made – the more precision is intended, the more detail would be necessary, 
especially where the principles in question concern key public policy choices 
with signifi cant commercial implications. Generally, the understanding of 
what are core principles may differ considerably among different groups 
and Member States. However, market participants often prefer more 
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regulatory detail for the sake of legal certainty where important commercial 
decisions are concerned. For example, in the case of  the Market Abuse 
Directive, market participants face prosecution for insider dealing or 
market manipulation and therefore have a clear interest in legal certainty. 
One technique to address dealing with areas where a high degree of legal 
certainty is needed is to defi ne ‘safe harbors’ for particular activities. Such 
safe harbors could be adopted at Level 2 rather than Level 1, as it is done 
in the US, where the Securities and Exchange Commission has adopted 
many safe harbors to provisions of the Securities Act and the Exchange 
Act that market participants make heavy use of.

Use of the fast track procedure 
One of the ways to speed up the legislative process is to use the ‘fast track’ 
procedure for adopting legislative measures under Article 251 of the Treaty. 
Under this procedure, the European Parliament considers legislative 
measures in a single reading, which means that the Council has to accept 
every amendment put forward by the Parliament and make no further 
amendments of its own (beyond those that it has persuaded the Parliament’s 
Rapporteur to include). If any of the Parliament’s amendments are rejected, 
a second reading becomes inevitable. The normal legislative procedure is 
designed to include two readings. The fast track procedure requires a large 
degree of co-operation between the different institutions, in particular as 
between the Rapporteur and the representatives from the Council and the 
Commission from the very outset. The fast track procedure was only used once 
in connection with securities law legislation, in the case of the Transparency 
Directive. Because of its impact on the institutional balance and the reduced 
opportunities to intervene and explain positions, representatives of all of 
the institutions were not in favor of a more generalized use of the fast-track 
procedure when interviewed by the Inter-Institutional Monitoring Group.59 
It appears to be appropriate only in situations where there is strong political 
commitment between the institutions to enact legislation and widespread 
agreement on the content of pending legislation.

Parallel working between Levels 1 and 2 
Parallel working is the practice of starting work on Level 2 measures while 
legislation at Level 1 has not yet been adopted. This working practice 
was not foreseen in the Lamfalussy Report in 2001, but has developed 
during the work on implementation of the fi rst directives adopted in the 
Lamfalussy process. The risk of  working on both framework legislation 
and implementing legislation in parallel is that views of the Parliament are 
pre-empted during a second reading, and that work on Level 2 measures is 
not effi cient to the extent it involves work on unsettled issues. The benefi t 
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of some parallel working has been for CESR to leave more time for public 
consultations, while still adopting Level 2 measures in a speedy manner. 
Another benefi t of this process has been to allow draftsmen to have a better 
insight into the practical implications of Level 1 principles. Going forward, 
parallel working will not be necessary where work on Level 2 measures 
is being conducted to modify existing Level 2 measures in order to take 
account of  new developments in the fi nancial markets. Therefore, it is a 
feature of the process that has been more akin to the adoption of the new 
set of directives at Level 1.

Accountability
Another fundamental concern with respect to Level 2 measures is 
democratic accountability. The issue is that too much rule-making power 
may be delegated to the Commission at Level 2 without any direct control 
of the Parliament and Member States. This concern has been addressed by 
introducing so-called ‘sunset clauses’ that come into effect in the securities 
area from 2007 onwards. Under these clauses, the Commission’s delegated 
powers to adopt implementing measures through the Comitology procedure 
at Level 2 will expire, unless the Council and the European Parliament 
explicitly agree to extend them, which will be based on a co-decision proposal 
by the Commission. Similarly, new Article I-36 of the European Constitution 
provides call-back rights to the European Parliament and to the Council for 
controlling delegated regulations adopted by the Commission.

These techniques seem important in order to address fundamental 
concerns of  suffi cient democratic accountability, while speeding up the 
legislative process by virtue of splitting rulemaking into Levels 1 and 2 of 
the Lamfalussy process.

Implementation – CESR’s Role at Level 3

The overarching purposes of  Level 3 measures are to secure consistent 
transposition and implementation of  Community rules by national 
legislatures and executives into national law, as well as consistent 
interpretation and application of Community and national implementing 
rules by national supervisory authorities. The Lamfalussy Report defi nes 
CESR’s role at Level 3 as follows: to issue administrative guidelines, 
interpretative recommendations, non-binding common standards, peer 
reviews and comparisons of  regulatory practice to improve consistent 
application and enforcement of EU rules. CESR has proposed to clarify its 
role at Level 3 and to divide its existing powers and certain proposed future 
powers into three categories of  activities: co-ordinated implementation, 
regulatory convergence and supervisory convergence.60
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Co-ordinated implementation
Co-ordinated implementation is concerned with the process of implementing 
EU law into national law and rules, as well as its application on an 
ongoing basis. While Member States’ legislators adopt implementing laws, 
oftentimes the adoption of rules is delegated to Member States’ national 
regulators. In addition, the regulators are involved in the day-to-day 
application of EU legislation, such as directly applicable EU regulations, 
and national implementing legislation for directives. Currently, co-ordinated 
implementation consists of the following: Member States’ governments and 
national regulators transpose EU law into national law. The Commission 
promotes co-ordination efforts as part of  its enforcement duties and the 
CESR review panel assists in scrutinizing consistent transposition.61

CESR’s proposal includes two additional measures. First, to keep alive 
the network of CESR experts who prepared CESR’s Level 2 advice to the 
Commission. This network could fulfi l a more permanent role in advising 
on any problems arising in the application of  the legislation concerned. 
Second, CESR recommends that the Members States’ regulators all be 
given similar powers to make rules to implement both EU legislation and 
CESR standards and guidelines. Rulemaking powers of national regulators 
would facilitate co-ordinated work at Level 3. Already the second report 
of  the Inter-institutional Monitoring Group had encouraged the use of 
Level 2 measures that expressly mention the regulatory powers of national 
regulators. Differences in the powers available to different national regulators 
can also result in different levels of  convergence in implementation and 
enforcement. As discussed above, a number of the directives enacted under 
the Action Plan have attempted to achieve some degree of harmonization of 
some of the most important tasks to be carried out by national regulators. 
However, there could more harmonization with respect to the types of tasks 
to be carried out and the specifi c administrative measures and rulemaking 
powers to be granted to national regulators. Ultimately, where a Member 
State does not provide for competencies enabling its regulators to give effect 
to EU law measures, this could be in contravention of a specifi c directive 
and generally to the duty in Article 10 of the Treaty to co-operate with the 
Community.

Regulatory convergence
Regulatory convergence broadly speaking is the process of  creating 
common rules. Currently, regulatory convergence is achieved by virtue of 
the normative effect of individual decisions taken by the national regulators 
(who are CESR members), as well as CESR members’ complying with 
non-binding guidelines, recommendations or standards that are adopted 
by CESR.
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In addition to these measures, CESR proposes that it be able to alert 
the Commission where necessary to update existing EU legislation at 
Levels 1 and 2. Further, CESR proposes that it works together with the 
Commission to develop ways of giving more authority to CESR guidelines, 
recommendations and standards. 

CESR’s interpretation of  the process of  regulatory convergence is 
controversial, as it blends the notion of  non-binding measures and the 
creation of ‘binding’ law. Specifi cally, CESR outlines that the ‘jurisprudence’ 
emerging from individual supervisory cases can lead to common standards, 
which the national regulators would then introduce in their regulatory 
practices on a voluntary basis: ‘They are “binding” decisions on national 
regulators vis-à-vis each other in order to respect their commitment under 
the CESR charter on the one hand and to propose mutual confi dence and 
to create “peer” pressure on the other hand’.62 Characterizing these types of 
decisions of national regulators as quasi-binding does not seem convincing 
where national regulators could potentially adopt differing decisions under 
binding national legislation and it is not clear how differing decisions could 
lead to one European approach. 

The fundamental question as to Level 3 measures is whether there should 
be an endorsement mechanism that could make them binding. According 
to the Inter-institutional Monitoring Group, market consultations have 
not supported the introduction of an endorsement mechanism for CESR’s 
decisions at Level 3 and prefer to keep Level 3 measures as non-binding.63 
However, the problem with these types of soft-law techniques is that because 
of their non-enforceable nature private parties cannot rely on it. In addition, 
non-binding measures will not necessarily lead to uniform application of 
rules in different Member States.64 At the same time, endorsing CESR’s 
advice into binding measures, by upgrading them to be part of  Level 1 
or 2 legislation automatically or providing for a rubber-stamping in 
Commission recommendations, is problematic as well in that it may impair 
the Commission’s legislative initiative.

The non-binding nature of Level 3 measures appears as one of the key 
structural problems with the Lamfalussy approach. Securities regulation 
needs suffi cient detail for market participants to have clarity on what 
they can and what they cannot do. Currently, even at Level 2, measures 
such as the Prospectus Regulation are still fairly vague and lack suffi cient 
detail in various places. Level 3 measures provide the detail, but are not 
binding. Without the binding effect they cannot achieve uniform application 
throughout the EU and will therefore undermine the use of the new system. 
In order to achieve the result of  having suffi ciently detailed measures, 
including rules and interpretations, an independent agency that has the 
competence to issue rules and interpretations would be needed. This becomes 
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clear when looking at one of the fi rst two examples of Level 3 measures, 
CESR’s Level 3 guidelines to issuers on how to complete a prospectus. 
These guidelines complement the Prospectus Regulation adopted at Level 
2.65 What is striking in the case of the prospectus regime is that at Level 2 
there was strong resistance from market participants to enact the full set of 
IOSCO disclosure principles for equity securities, which were scaled down in 
certain respects. At Level 3, CESR subsequently issued guidelines that fi xed 
several holes in the disclosure regime and made the principles more similar 
again to the IOSCO principles. However, different Member States will make 
different use of these Level 3 measures. Different approaches undermine the 
creation of a uniform system throughout the EU. For instance, the German 
regulator indicated it will disregard them, while the UK FSA has proposed 
to apply them in their entirety, while the Luxembourg regulator indicated 
that it may use them where appropriate.

Supervisory convergence
Supervisory convergence is the process of national regulators’ adopting a 
common approach in supervision across Europe, brought about by sharing 
objectives and techniques of  supervision. Supervisory convergence is at 
present achieved by virtue of  mutual recognition of  decisions and co-
operation between regulators in the performance of their duties.

CESR has proposed that the following measures be added to its powers: 
preparing guidelines and undertaking joint investigations of  cross-
jurisdictional institutions; exchanging staff  and joint training programs; 
developing additional information databases with precedents of regulatory 
interpretation and judicial cases; and developing a mediation mechanism 
of an advisory nature between national regulators within CESR when two 
competent authorities disagree or where regulators fail to co-operate.66

The proposal of  a mediation mechanism is particularly noteworthy. 
Currently, there is one specifi c example of  such a mechanism – Article 
16 of  the Market Abuse Directive, which calls for CESR to set up 
procedures for the rapid and effective solution of competent authorities’ 
non-compliance with obligations relating to the exchange of information 
and joint investigations contained in the Directive. This type of mediation 
may help to resolve issues before bringing them to the European Court of 
Justice or having the Commission take enforcement measures, but would 
of course not replace it.

In its Green Paper issued in May 2005, the Commission also stressed the 
importance of  supervisory convergence and stressed that CESR should 
focus on identifying differences between supervisory powers that could 
impede market functioning and review divergences stemming from national 
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legislation. The Commission proposes to enhance co-operation through 
Memoranda of Understanding, co-ordinated or joint investigations or co-
ordinated group supervision.67 All these measures appear to be helpful 
in achieving more supervisory convergence, although achieving real 
convergence by these means may take a long time.

Proposals for Level 4 Measures

Given the recent date of  the directives adopted pursuant to the Action 
Plan and the ongoing process of their implementation, there is as of yet 
no experience with Level 4 enforcement actions. However, the importance 
of  enforcement for assuring the credibility of  the system is clear. The 
Lamfalussy Report described strengthened enforcement of  Community 
rules in accordance with Art. 226 of  the Treaty of  Rome, which confers 
the power to enforce any failure to implement EU legislation on the 
Commission, as Level 4 of the process. While the Commission is responsible 
for instituting proceedings, it is important for the Commission that Member 
States, regulators and other parties make complaints and supply information 
to it about possible infringements. The current system of fi ling complaints 
is mainly concerned with consumer complaints about business practices 
rather than with business or consumer complaints about practices of public 
authorities in the application of Community law in the Member States.68 
The latter may be politically diffi cult in that market participants may fear to 
damage their relations with national regulators. Overall, the rate of market 
participants bringing complaints to the Commission has remained weak. 
In addition, the Commission’s approach has been to get Member States to 
bring their actions in line with EU law before ECJ proceedings commence 
and typically only brings a legal proceeding if  the likelihood of success is 
high. As a result, when it does bring a case, it wins the majority of such 
cases. 

Going forward, it will be quite crucial to ensure even enforcement 
procedures with respect to the unifi ed EU securities law and fi nancial 
regime.69 Accordingly, a number of  proposals have been discussed to 
strengthen uniform enforcement.70

The Federation of European Securities Exchanges published a proposal 
to set up an ombudsman for fi nancial services in June 2004.71 Under 
the proposal, the ombudsman would initially examine a complaint and 
its importance and then anonymously transmit its appraisal of  the case 
to CESR. CESR would then analyse the case within three months and 
following that, the ombudsman would discuss CESR’s response with the 
aggrieved party and publish a reasoned response within three months. CESR 
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and the national regulators would be parties to the ombudsman statute 
and be obliged to implement any decisions. The ombudsman would also be 
accountable to the EU institutions and deliver an annual report to them and 
attend any relevant Parliament hearings. This proposal has been criticized 
on the following grounds: the ombudsman’s nature and role is uncertain 
and it is not clear if  he adds value compared to CESR’s role.72 In addition, 
it should be the role of  the ECJ to interpret Community law. Moreover, 
the ombudsman may lack independence vis-à-vis the industry and may not 
treat cases suffi ciently in confi dence.

Alternatively, one proposal is that the Commission would appoint one 
of its staff  as hearing offi cer to whom independence is guaranteed. This is 
similar to the approach already used in EU competition law proceedings to 
hear objections from enterprises against whom a statement of objections 
has been fi led by the Commission for breaching EU competition rules. 
Using a Commission offi cer would take care of any confi dentiality concerns 
vis-à-vis an ombudsman, and moreover would considerably enhance the 
hearing offi cer’s authority, because non-compliance with his decision could 
lead to a formal infringement procedure.73 For disputes among Member 
States’ regulators, CESR may help to resolve issues, especially where the 
issue relates to different interpretations of the European rules by national 
regulators.

In addition, the Commission is in the process of discussing other measures 
with Member States within the ESC, including the following.74 The creation 
of  a network of  single contact points in Ministries of  Finance, which 
would enhance the sharing of information about possible infringements. 
In addition, the Commission suggests having early technical meetings with 
Member States and CESR to facilitate common readings of the directives. 
Further, the Commission proposed setting up a reporting system on on-
going transposition of directives, and the publication of concordance tables 
explaining fi nal transposition in each Member State, which would help 
to keep current on implementation in each Member State and possible 
infringements.

All of the latter measures would appear to help strengthen enforcement, 
although this is an area where a single regulator could add strength as 
it could focus more specifi cally on infringement of  rules in this area. A 
separate question is to what extent enforcement of infringements by market 
participants of the harmonized regime should be met with a harmonized 
approach of regulators and national courts, which is not part of  what is 
discussed under the Level 4 enforcement actions. This question will be 
discussed in more detail below under the heading of potential powers that 
could be delegated to a single regulator. 
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WHY THE LAMFALUSSY SYSTEM MAY NOT WORK 
IN THE FUTURE

Framework for Analysis

Having looked at the Lamfalussy process and the details of current reform 
proposals, it is crucial to analyse more fundamentally why this process 
may not achieve enough going forward. There are four broad areas that 
are discussed in the following which appear particularly important. First, 
the current process needs to be looked at from the point of  view of  its 
effi cacy, especially as regards rulemaking, interoperation and enforcement. 
Benchmarks to evaluate effi cacy of an administrative system include the 
following criteria that will be considered in the discussion: consistency, 
economy and effi ciency, enforceability, expertise, fl exibility, independence, 
accountability, simplicity, stability and speed of the decision making process.75 
Second, it is important to look at important changes affecting the market, 
such as stock exchange consolidation and the role of  a single currency. 
Third, the management of crises, such as corporate and accounting scandals, 
appears to be of crucial importance. Last, international collaboration in the 
area of securities laws is becoming more and more important.

Effi cacy in Rulemaking, Implementation, Supervision, Interpretation and 
Enforcement

The common regulatory regime created with the several directives enacted 
under the Action Plan requires a degree of  uniformity in interpretation, 
rulemaking and enforcement. In particular, the introduction of a concept of 
maximum harmonization in the Prospectus Directive requires such uniformity. 
For instance, the newly harmonized prospectus rules at European Level may, 
despite the uniform regime throughout Europe on the rulemaking side, never 
result in a true European retail market, as its architects had hoped. Common 
rules can still be interpreted and enforced very differently across European 
jurisdictions, leading to a system that is not uniform and may not foster the 
creation of a truly European market. At the same time, the objectives of 
the Action Plan should be the same in all Member States. For instance, the 
desire for investor protection does not require differences in each Member 
State. More fundamentally, as set out above, the development towards more 
stringent disclosure requirements in securities law internationally fi ts ill 
with competition of national regulators in supervision, interpretation and 
enforcement of the harmonized rules, as competition on the administrative 
side would undermine the goals of the new system. At the same time, the 
role of a single European regulator would at present have to be more limited 

Hofmann 03 chap08   265Hofmann 03 chap08   265 4/5/06   08:27:104/5/06   08:27:10



266 Sectoral areas

with respect to the directives that are based on minimum harmonization, 
which leave Member States discretion to adopt stricter standards, such as 
the Market Abuse and Transparency Directives.

Rulemaking
A single set of European rules implementing securities law directives may 
be desirable, but CESR currently does not have the power to make and 
implement these. As discussed above, the problem with non-binding Level 3 
measures currently is that market participants cannot rely on their uniform 
application, which is problematic from the point of  view of  effi ciency, 
consistency and uniformity.

Generally speaking, the networking concept embodied in CESR is not 
effi cient enough. While the Lamfalussy process is intended to achieve more 
effi cient and uniform rulemaking, supervision and enforcement, it has still 
not made Levels 1 and 2 as speedy and effi cient as they could be. Interestingly, 
CESR itself  has started a wide consultation with interested parties on 
whether in the long run its powers should be expanded, albeit stressing that 
today it is not trying to transform itself  into a single European regulator.76

CESR also cannot resolve some of  the more fundamental problems 
with the Comitology structure, specifi cally national protectionism and 
bureaucratic inertia.77 One of  the fundamental problems is still that the 
political process is such that national governments have to satisfy domestic 
constituents, resulting in sometimes too vigorous pursuit of  their own 
interests. Even though the distinction between framework principles and 
implementing legislation is helpful, it would appear that it would still be 
diffi cult to change a directive at a later stage once agreement has been 
reached. The Lamfalussy process also cannot prevent that directives are 
not always implemented into national law in a uniform and timely manner 
across national States. For instance in the case of the Prospectus Directive, 
it is clear that the majority of  Member States will not be able to adopt 
national implementing legislation by the deadline of July 1, 2005. 

Implementation
One of  the key problems with implementation is that most of  the time 
it is easier for national legislators to introduce new rules than to repeal 
old ones. A good example illustrating this problem is the way the United 
Kingdom implemented the Market Abuse Directive – instead of repealing 
the old regime, it implemented the directive over the top of the existing UK 
regime and leaving certain parts of the old legislation as super-equivalent 
standards. The resulting legislation is quite complicated. A better approach 
to implementation would have been for the directive to require national 
legislators to adopt a common approach by requiring them to repeal existing 
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rules to the extent they are incompatible or detract from the aim of  the 
new legislation.

Supervision
In addition, supervision by national regulators in the securities fi eld will 
become more and more diffi cult. Home supervisors will encounter more 
diffi culties in extending their supervisory powers to fi nancial business 
conducted abroad, while host supervisors are likely to become less informed 
about the fi rms that do business in their country based on the passport 
system, as well as about the market as a whole, limiting their ability to take 
ex ante action and resolve crises in time.78

Inefficiency may become particularly apparent with respect to the 
supervision of the new IFRS accounting standards mandatory since January 
1, 2005, where there are currently some 40 authorities, including 27 securities 
regulators, involved in supervision.79

Interpretation and enforcement of common rules
It could be argued that the new harmonized system of  rules will only 
prove effi cient if  coupled with more uniform enforcement.80 In particular 
where a system of maximum harmonization has been adopted, such as in 
the Prospectus Directive, enforcement is one of  the areas where a single 
European regulator could make a real difference in the future. Many 
respondents in consultation processes conducted by the Commission 
indicated that they consider enforcement at Level 4 of  the Lamfalussy 
process as a key measure of  success.81 However, in this crucial area the 
Lamfalussy process is not very concrete and does not appear to add very 
much to how the enforcement process with respect to Community legislation 
has worked previously, which is mainly by virtue of Commission action. 
A single regulator would ensure more continuity and superior resources 
concentrated on detecting failures of implementation in different Member 
States and could alert the Commission to bring action (if  it did not itself  
have the power to do so). More fundamentally, what the Lamfalussy process 
does not appear to address in detail is how the new European regime will be 
enforced uniformly in different Member States. Absent the harmonization 
of liability rules in different Member States and centralized enforcement 
it seems diffi cult to imagine how the European regime could truly lead to 
similar results in different Member States. While it makes sense that up 
to now all resources of the EU have been concentrated on implementing 
the ambitious Action Plan, now that much progress has been achieved on 
the legislative side, much more attention would have to be paid to the way 
this regime is interpreted and enforced. Building a harmonized securities 
law regime takes time and requires application of the rules in practice. A 
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key aspect of the process apart from legislation is how the uniform rules 
are interpreted in an ongoing process. CESR will not be able to shape this 
process in the way a single European regulator could who were in charge of 
interpreting the rules and approving market behavior or sanctioning it were 
in breach of the rules. As noted above, the non-binding Level 3 measures 
adopted in connection with the Prospectus Directive show very clearly 
how different national regulators are free to shape their own interpretative 
practice and adopting more or less discretion in interpreting common rules, 
for example by choosing to apply Level 3 guidelines in all cases, or just in 
some, or to disregard them altogether. Likewise, a more credible threat of 
enforcement and litigation brought by a regulator and/or the courts can 
itself  result in compliance of market participants with the rules and thereby 
signifi cantly shape market practice. This process can result in compliance 
with the highest disclosure standards even in areas where the applicable 
standards are actually lower.82

Changing Market Conditions

There are at least two signifi cant changes to market conditions that have 
to inform an assessment of  whether the Lamfalussy process will suffi ce 
going forward.

First, looking into the future, it is likely that Europe will be dominated 
by one or two exchanges and one or two clearing securities systems, as 
a result of  global competition, as well as European markets becoming 
much more unifi ed. These large cross-border organizations will have to 
be monitored by some regulator. It would be diffi cult to maintain that 
one national regulatory authority, only accountable to one sovereign, 
would be responsible for these crucial organizations.83 In addition, while 
consolidation is in progress, there is a risk that competition of exchanges will 
lead to intransparency. A centralized body would be in a position to react 
more rapidly to market developments and take account of the complexities 
of cross-border exchanges and clearing systems.

Second, the introduction of the Euro as a single currency has signifi cantly 
fostered the integration of European securities markets towards one single 
Euro-area capital market. There is now a discrepancy of where monetary 
policy and prudential supervision are carried out: monetary policy is now 
conducted at the EU level by the ECB, whereas supervision of markets and 
individual fi nancial institutions has remained with national regulators. The 
trend towards conglomeration in the fi nancial services sector, which may 
in part be caused by the Euro, prompts the question whether there is not 
a greater need for centralized supervision. Accordingly, it has been argued 
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that a European SEC is a necessary correlate to the ECB to preserve the 
stability and credibility of the currency union.84

Crisis Management

In the US, accounting scandals and fraud crises have triggered the most 
fundamental reform to the Federal securities laws since they were enacted 
in 1933/4: the Sarbanes-Oxley Act and its ramifi cations are discussed all 
over the world and have changed the day-to-day operations of  publicly 
listed companies. The Sarbanes-Oxley Act was enacted by Congress 
swiftly and then implemented in numerous releases of the Securities and 
Exchange Commission (the SEC), taking into account consultations with 
industry and other parties. Looking at the many unintended consequences 
of the Act, it was probably adapted too hastily. Nonetheless, it seems that 
at the same time the Act and the various rules implemented by the SEC 
demonstrated stability to the market and managed to increase investor 
confi dence following these major scandals. Similar scandals have also 
erupted in various European countries. What is striking is that a foreign, 
non-European regulator – the SEC – has played the most important role 
in detecting, fi ning and enforcing measures against European companies 
involved in accounting and similar scandals. While it is also clear that 
national regulators in Europe have played important roles in prosecuting 
these scandals, it is quite apparent that their powers vary from country 
to country and that there is no uniform effective approach to this type of 
problem. At the same time, the companies involved in such crises mostly 
appear to be multi-nationals not confi ned to the boundaries of their home 
country. Can their home country regulator effectively police them? One of 
the troubles is that the impact of a crisis is unlikely to be confi ned to one 
country as well. The more urgent becomes the need to have mechanisms 
for effective crisis management in place. The Lamfalussy process does not 
do much to address this problem. Crises require much speedier and more 
effi cient collaboration of national regulators, possibly under the direction 
of a centralized regulator, than is currently possible.

International Competitiveness

It will be more effi cient for international negotiations to have one European 
securities regulator. Currently, both CESR and the Commission are co-
operating with other countries’ regulators, but an independent agency 
may be able to do so more effi ciently and credibly. The Commission is 
less specialized with respect to securities regulation, while CESR has no 
decision-making authority and is more loosely representing the Member 
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States’ regulators and therefore carries much less weight than a single 
regulator would do. As a result, a single regulator could promote European 
interests more effectively in the global fi nancial markets, vis-à-vis the US 
SEC and the WTO. This is also important for international collaboration 
in crisis management.

CHOICES FOR A SINGLE REGULATOR AND ITS 
POWERS

The Debate

There have been a number of proponents advocating the creation of a single 
European securities regulator,85 based on arguments similar to those set out 
above. What resistance has this idea faced? There have been many critics 
of a single regulator, ranging from academics to national politicians and 
national regulators. For instance, members of the UK Financial Services 
Authority (the FSA) have argued against a European SEC, based on the 
idea that in Europe there is a much greater need for co-ordination and 
cohesion without artifi cial super-structures,86 and that accordingly, the 
Lamfalussy process should be given suffi cient time to develop and deepen. 
Some opponents have called for a strengthening of  the existing system 
by formalizing co-operation between national authorities under the aegis 
of CESR and sister committees.87 Likewise, a number of academics have 
argued a centralized regulator is not appropriate for the European market 
based on the idea that regulation needs to follow the market, not lead it.88 
One of  the principle arguments goes as follows. The capital markets in 
the US and Europe are fundamentally different in character. While the 
bank market is most highly developed in Europe, the bond and equity 
markets are more important in the US. Different fi nancial systems require 
different regulatory set-ups. A market-based system requires control of 
market information, accounting standards and market integrity, whereas 
a bank-based system needs tight supervision of the banking sector. In the 
US system, there is greater awareness of the risks that can create a ‘credit 
crunch’, and high transparency makes lenders aware of problems early and 
encourages wider credit spreads in which high-risk corporate borrowers 
pay more. In the bank-based markets, lenders’ perception of risk is much 
lower. Risk does not have such an immediate impact because the loans on 
banks’ books are not marked to daily market rates. Accordingly, while the 
Euro capital markets do need some form of regulation, it should just be of 
a different kind to that administered by the SEC.
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The argument that regulation should follow the market and not lead it 
has merit. However, it seems that this has certainly been the approach so far, 
in that many of the measures adopted under the Financial Services Action 
Plan were overdue and were following the development of globalization of 
markets and European developments. The question of a single regulator 
is not a question of  regulation versus non-regulation, it is a question of 
effi cient implementation and enforcement of  a system that has already 
been harmonized and regulated. As to the difference between bank-driven 
fi nancing versus debt and equity capital markets, clearly the latter have 
been a feature fi rst of  the American system. However, the rapid change 
that has taken place in Europe since the mid-1990s has reversed this trend 
dramatically and made capital markets much more important in Europe 
than before. In Germany, where bank fi nancing and cross-shareholdings 
of large companies with banks and so on used to be a prevailing feature 
of doing business, fundamental change has taken place and as an example, 
many cross-shareholdings have been sold or signifi cantly reduced, and 
companies have been relying much more on funds raised in the capital 
markets than previously. Therefore, this argument seems focused too heavily 
on the status quo ante.

Other opponents criticize central regulation more fundamentally and 
argue in favor of  regulatory competition, which they argue produces 
innovations and more optimal enforcement across the EU.89 In fact, some 
proponents of this school of thought argue that the very harmonization 
of rules such as the prospectus rules at European level is fl awed and that 
the old system of  mutual recognition was more apt to produce optimal 
results.90 However, as already noted above, there were many fl aws of the 
previous system of mutual recognition, which is why, for example, the old 
prospectus regime was hardly ever used. As also noted above, securities law 
is an area of the law that lends itself  to harmonization of high standards. 
Unlike in other areas of the law that are more tied to national practices and 
social norms, such as corporate law, competition in the area of securities 
law may not be effi cient and productive.

In all, there is certainly a lot to be said in favor of the need for deep co-
operation and cohesion, in order to preserve different regulatory cultures 
in the EU. However, one could also aim for preserving co-operation and 
within the structures of a more unifi ed European regulator, if  a European 
securities agency looked anything like the other European agencies that 
have been set up in various other areas of European regulation.91

Concepts of Supervision

If one accepts the idea of a single European regulator, what could this entity 
look like? One fundamental question is whether the regulator would take the 
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shape of a single fi nancial supervisor in charge of consolidated supervision, 
such as the FSA in the United Kingdom. A note in the Lamfalussy Report 
suggests that this is the alternative that Baron Lamfalussy had in mind 
in the event that the process adopted in the report would not ultimately 
work out.92 Alternatively, a single regulator could be in the form of a more 
specialist supervisor, more akin to the US SEC.

A single supervisor has the advantage of  one-stop shopping for 
authorizations for conglomerate fi nancial groups, the pooling of expertise 
and assuring co-operation between different functional supervisors. By 
contrast, using one or more specialist supervisors has the advantage of 
supervisors being more capable of  reacting to differences in risk profi les 
and in the nature of the businesses that are regulated, especially with respect 
to the banking as compared to the insurance businesses. There may be a 
need for increasing specialization in supervision and some degree of inter-
agency competition, as it is known in the United States, in order for specifi c 
industries to be regulated more effectively. Separate regulators may also be 
easier to manage. At the same time, a single authority could risk becoming 
a collection of separate divisions.93

It would seem like a prudent approach for a single regulator not to regulate 
both core activities of banks (in particular, bank safety and capital adequacy 
regulation) and securities fi rms.94 In addition it may make sense for it not 
to regulate insurance companies (which could be regulated by a separate 
European regulator), but could take an active role in dismantling current 
barriers to cross-border investment and mergers by insurance companies. 
Last, it would make sense for the regulator to cover all types of  capital 
market transactions, including both equity and debt, as well as derivatives 
markets (unlike in the US, where the derivatives markets are historically 
regulated separately.

Powers of the Initial European Securities Agency: Common Interpreter of 
the New Harmonized Regime and Soft Enforcement Powers

When looking at the development of other regulatory areas that have been 
harmonized at EU Level following the approach of maximum harmonization, 
the scenario of an independent European agency in the area of securities 
regulation seems very real. The development of other independent agencies 
in the EU in the past 15 years shows that many agencies’ predecessors were 
Comitology committees involved in the legislative process. For example, the 
Medicines Agency set up in London in 1995 was introduced following the 
failure of the process involving the two committees that had been set up 
in previous pieces of legislation. These committees were then embedded in 
the structure of the agency. 
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As a practical matter, a single European securities regulator will likely 
initially come in the form of an independent agency similar to one of the 
bodies set up in other regulatory areas in the last 15 years. Accordingly, the 
new European securities agency would likely look very different from the US 
model of the Securities and Exchange Commission, which as an independent 
federal agency has far-fl edged powers. As a point of comparison, the SEC 
engages in comprehensive review of registration statements and prospectuses 
and can choose to review annual and interim reports. It has several additional 
powers, in particular relating to enforcement. Accordingly, under the US 
Securities Act, violations of  the federal securities laws can have several 
consequences (apart from the private remedies discussed above), including 
criminal penalties ranging from fi nes to imprisonment. Further, the SEC 
has the power to bring civil enforcement actions, which can result in an 
injunction and ancillary relief, including disgorgement of  gains, as well 
as civil penalties for certain violations. Where appropriate, infringements 
may also result in SEC administrative proceedings or disciplinary actions 
by securities exchanges or national securities associations.

The European model of  a securities agency may look more similar to 
some of the predecessors to the SEC. In the development of US Federal 
agencies at the end of  the nineteenth century, predecessor agencies in 
different states had ‘soft’ enforcement powers and operated through the 
‘sunlight of information’. Rather than having strong enforcement powers 
to redress infringements of the regulatory regime, they were charged with 
investigation infringements and had the power to publish their fi ndings, 
which in turn meant that market participants had an incentive to comply 
with the rules.95 Similarly, it has been suggested that a European securities 
agency would have soft enforcement powers, making its findings and 
recommendations public, thereby providing incentives for Member States to 
undertake corrective action and also foster private litigation.96 Furthermore, 
the agency is likely to focus initially on corporate disclosure issues – the 
issues that typically attract least resistance in attempts for harmonization 
as a result of being viewed as ‘technical’ or ‘administrative’. 

This would also address the problem of competence to set up a securities 
regulator under the current Treaty, which is disputed. Without going into 
the details of the debate on competencies, there are strong arguments that 
an agency charged with carrying out certain tasks under the harmonized 
securities regime could initially be set up on the basis of the existing Treaty 
provisions. Article 308 was already used as the basis for some of the existing 
independent EU agencies, and others were set up on the basis of specifi c 
norms giving powers to harmonize in the area concerned.97 Elements of 
decision-making and supervisory powers could also potentially be delegated, 
as they were already delegated to some of the existing agencies (see the Offi ce 
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for Harmonization of the Internal Market, the Plant Variety Rights Offi ce, 
the Food Safety Authority and so on). A much more powerful body with 
strong decision-making and supervisory powers, as well as enforcement and 
rulemaking powers would require a Treaty amendment.98

Powers of a Single European Securities Regulator in the Medium- to Long-
term Scenario

In order for the EU regime to prove competitive with the deep and long-
developed US system, more powers for such an agency yet to be established 
may be necessary in the medium- to long-term scenario. Specifi cally, it 
would have to be concerned with at least some of the following areas of 
regulation:

• The new Prospectus Regime and Disclosure issues – the regulator 
would be in charge of consistent interpretation of the new harmonized 
prospectus rules, as well as co-ordinating enforcement of the new regime 
across the EU and possibly carrying out certain enforcement actions 
itself. In addition, it would monitor ongoing report and disclosure 
under the transparency regime, in particular in the event that that 
regime will be upgraded to a system of maximum harmonization.

• Oversight of  accounting bodies in the EU – this is a particularly 
important area as well, in light of  the degree of  harmonization 
of  accounting standards brought about with the introduction of 
International Financial Reporting Standards that apply to all EU-
listed companies as of January 1, 2005.

• Market structure – the regulator would have to assure the markets’ 
transparency, as well as market participants’ access to the markets on 
an equal basis and oversee fi nancial intermediaries for manipulative 
and anti-competitive practices.99

• Market stability – some regulatory oversight by a European SEC of 
clearance and settlement systems could be helpful in achieving an 
effi cient pan-European securities market 

• Co-ordinating investor protection – in light of  the lack of 
harmonization of  civil remedies in the current directives, it would 
make sense for the regulator to co-ordinate a network of complaints 
for market participants and monitor the way in which infringements 
of the rules are remedied in different Member States. This may serve 
as preparation for potential further harmonization of remedies at the 
European level, if  this proves necessary.

• International co-operation with foreign and international regulators 
– in light of globalising capital markets, it would be important for the 
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single European regulator to serve as a more powerful counterpart 
to the US SEC and other securities regulators outside of Europe, as 
well as the WTO and to participate within IOSCO, the International 
Organization of Securities Commissions. This would give the EU a 
more signifi cant voice and power to impact issues of  international 
policy and law enforcement (see, for example, the debate regarding 
Sarbanes-Oxley).

Independence, Accountability and Transparency

There are some general criteria of assessment that a European regulator 
would have to live up to. First, in order to carry out its functions as outlined 
above, it would be essential that the regulator have a degree of independence 
from the EU institutions, as well as national regulators and interest groups. 
As a result, it would be able to carry out its duties more effi ciently and 
without bias. The signifi cant concern that always exists when setting up an 
independent body is that it will be captured by interest groups and not held 
suffi ciently accountable to democratically elected bodies. Interest group 
capture is a phenomenon that also potentially exists with respect to the 
current system of CESR advising on legislation. Checks and balances would 
have to be built into the structure of the new regulator, and its accountability 
to the European Parliament (possibly via hearings and so on) and to the 
Commission would have to be well structured. Answering responsible offi cers 
within the Commission and thereby being made accountable seems to be an 
advantage for assuring a European chain of accountability in comparison to 
the current system, where CESR is composed of representatives of national 
regulators that do not answer the Commission, but national governments 
and/or parliaments. Furthermore, the European regulator would have 
to serve as a transparent body that embeds public interests and consults 
industry, market participants, and interested parties in an organized fashion. 
Again, as compared to CESR, from the point of view of transparency an 
agency may offer great advantages because it would seem to be signifi cantly 
more transparent than a committee, even though CESR has made strides 
toward being a more transparent body and has made great progress in 
embedding market participants in its consultation procedures. However, just 
by virtue of being a permanent body with a visible institutional structure 
it would seem to be much easier for the public and market participants to 
relate to a regulatory agency.

The ECB as a Model? 

Some commentators have suggested the ECB as a model for a European 
securities regulator.100 The ECB has the following features: it has legal 
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personality and its powers are enshrined in the Treaty; and it has regulatory 
powers to adopt a variety of  legal acts, including regulations that are 
directly applicable in all Member States, recommendations and opinions 
(authoritative statements without binding effect), as well as guidelines 
(requiring implementation into national legislation and regulatory rules). 
The ECB is an independent body, having its own budget independent from 
that of the EU. Members of the ECB’s decision-making bodies also enjoy 
personal independence. At the same time, it is accountable and its acts are 
subject to review and interpretation by the ECJ. For instance, it has to issue 
weekly fi nancial statements and Annual Reports, and the President of the 
ECB has to appear before the European Parliament to report on various 
issues. Furthermore, the ECB has enforcement powers, such as, for example, 
the power to impose fi nes or periodic payments. 

It will certainly be useful to look at the ECB as a model, although the 
securities regulator could also be structured differently, depending on how 
much power the Member States would be willing to delegate at a given 
moment in time.

CONCLUSION

Europe is in a state of fundamental change as concerns its securities law 
regime. Following the Financial Services Action Plan, the existing fi nancial 
services directives and measures enacted over the years have been streamlined 
into a more coherent framework of European securities legislation. 

As a consequence of  the new prospectus regime based on maximum 
harmonization, together with other measures adopted under the Action 
Plan, capital markets within the EU are likely to become more competitive 
vis-à-vis foreign capital markets, namely the US and Asian markets. The 
Prospectus Directive also provides a fi rst step in the harmonization of the 
administrative side of  securities law by mandating each Member State 
to designate a central competent administrative authority to oversee the 
new prospectus regime and to carry out, at a minimum, certain powers 
specifi cally listed in the directive. This is a signifi cant step toward regulatory 
oversight and enforcement and is a signifi cant departure from the practice 
in some Member States, such as Germany, to delegate the most important 
tasks to a stock exchange. 

The four-level Lamfalussy system has made the legislative process in 
the area of  securities regulation more effi cient. The work of  CESR and 
the ESC in this area has evolved quickly and signifi cant progress has been 
made. However, at the same time, the distinction of Levels 2 and 3 and the 
impact that the non-binding Level 3 measures will have is questionable. A 
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good example is the inconsistent application of the Level 3 measures under 
the Prospectus Regulation proposed by some national regulators. One of 
the most important aspects of administration, enforcement at Level 4, has 
not been developed very far yet, although some helpful proposals have been 
discussed. These include the use of  an independent Commission offi cer 
acting as a point of  reference for objections, similar to the system used 
under the competition rules.

In the longer term, the Lamfalussy system will likely be unable to ensure 
an effi cient system of rulemaking, interpretation and enforcement of the 
harmonized securities law regime. This will be especially true if  there were 
to be a move toward use of  more maximum harmonization directives 
as opposed to minimum harmonization, as presently still used in most 
directives, for example in the case of the Market Abuse and Transparency 
Directives. First, the networking concept of CESR may not be as effi cient 
as that of  a single agency, especially in light of  the current and further 
enlargement of the EU. In addition, the Comitology structure has inherent 
problems of  national protectionism and bureaucratic inertia. Moreover, 
in the perspective of growing cross-border business it will be increasingly 
diffi cult for national supervisors alone to regulate cross-border fi rms. 
Changing market conditions, such as the process of  consolidation of 
European stock exchanges and the interaction of  a single currency, also 
foster the drive toward more centralized supervision. Accounting scandals 
and fraud require swift crisis management, which may be one of the great 
pitfalls of not having more centralized supervision. In addition, it leaves the 
door open for the American regulator, the SEC, to take charge of pursuing 
European companies with a listing in the US and having more regulatory 
impact on those companies in Europe than their national legislators. Last, 
international collaboration is another area that calls for a more powerful 
body than CESR101 to appear as the counterpart to important international 
organizations and other states. This would open up the possibility for the EU 
to have more impact on further harmonization of international standards 
and other regulatory measures.102

It is diffi cult to delineate the exact features of  a European securities 
agency at present. It seems clear that such an agency will likely look very 
different from the US SEC and be much more similar to one of the other 
independent agencies set up in the EU during the last 15 years. There is 
also a debate as to whether it should be a specialist supervisor or a single 
supervisor in charge of more than just securities laws and related areas (for 
example, conglomerate fi nancial groups, and so on). The most important 
initial powers that would likely be given to a European securities agency 
are soft enforcement powers, such as the power to investigate and publish 
fi ndings. In the medium- to long-term, some of  the areas that it would 
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be concerned with are: The new Prospectus regime and disclosure issues; 
oversight of accounting bodies in the EU; market structure and stability; co-
ordinating investor protection; and international co-operation with foreign 
and international regulators. As in the case of  all independent bodies, a 
securities agency would have to be structured carefully. While its purpose 
would call for a degree of  independence from the main EU institutions 
and the Member States, at the same time its democratic accountability 
would have to be ensured, by building in structures of  supervision that 
give both the Parliament and the Commission means of making the agency 
accountable. In addition, the agency would have to work transparently and 
embed consultations of interested parties in the most important aspects of 
preparation of rules and guidance. Introducing a European securities agency 
may be the beginning of a process of fundamental change in the way the 
European securities laws will be supervised, interpreted and enforced, while 
building on the existing model of co-operation and cohesion.
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FESCO report of 20 December 2000’, (FESCO/00 00–138b), FESCO/01–045, July 2001. 
FESCO as an institution has now been replaced by CESR.

 10. See the Lamfalussy Report. The Committee was set up and its terms of  reference 
defi ned by the EU’s Economic and Finance Ministers (ECOFIN) on July 17, 2000. 
Baron Lamfalussy was the one-time general manager of  the Bank for International 
Settlements and president of the European Monetary Institute, the predecessor of the 
European Central Bank.

 11. Article 18 provides that the home Member State authority has to provide a certifi cate of 
approval (together with a copy of the prospectus) to the host Member State authority, 
either within three working days following the request thereof by the issuer or the person 
responsible for drawing up the prospectus, or if  the request is submitted together with 
the draft prospectus, within one working day after the approval of the prospectus. The 
notifi cation has to be accompanied by the translation of the summary, where applicable. 
The same procedure applies to any supplements to the prospectus.

 12. See ‘Commission Regulation No 809/2004 implementing Directive 2003/71/EC of 
the European Parliament and of  the Council as regards information contained in 
prospectuses as well as the format, incorporation by reference and publication of such 
prospectuses and dissemination of advertisements’, OJ L 149/1, April 30, 2004.

 13. Following receipt of responses to its ‘Call for Evidence’ inviting all interested parties to 
submit views as to what it should consider in future work on guidelines for consistent 
implementation of the Prospectus Regulation CESR published a Consultation Paper 
setting out its possible recommendations on such consistent implementation on June 24, 
2004 (CESR/04–225b) (referred to as the ‘CESR Consultation Paper’). The consultation 
period ended on October 18, 2004.

 14. In favor of  high mandatory disclosure standards from a theoretical perspective, see 
M.B. Fox, ‘Retaining Mandatory Securities Disclosure: Why Issuer choice is not 
Investor Empowerment’, 85 Va. L. Rev. (1999) 1335, in response to and critical of the 
‘issuer-choice’ approach put forward by R. Romano ‘Empowering Investors: A Market 
Approach to Securities Regulation’, 107 Yale L.J. (1998) 2359, at 2361f. and others.

 15. See H.E. Jackson and E.J. Pan, ‘Regulatory Competition in International Securities 
Markets: Evidence from Europe in 1999—Par I’, 56 Bus. Law. (2001) 653. For a discussion 
of the opposite thesis, in favor of ‘competitive federalism’ in securities regulation, see 
S.J. Choi and A.T. Guzman, ‘Portable Reciprocity: Rethinking the International Reach 
of Securities Regulation’, 71 S. Cal. L. Rev. (1998) 903.

 16. See critically of the Delaware General Corporation Law, W.L. Cary, ‘A Proposed Federal 
Corporate Minimum Standards Act’, 29 Bus. Law (1975) 1101; W.L. Cary, ‘Federalism 
and the Corporate Law: Refl ections Upon Delaware’, 83 Yale L.J. (1974) 663. Compare, 
by contrast, the leading proponent of corporate law competition, R. Romano (see The 
Genius of American Corporate Law (AEI Press, 1993).

 17. See for a discussion of the development of the EU capital markets regime from being a 
by-product of minimum harmonization to a coherent EU regulatory framework for the 
marketplace, N. Moloney, ‘New Frontiers in EC Capital Markets Law: From Market 
Construction to Market Regulation’, 40 Common Market Law Review (2003) 809–43, 
at 812.

 18. See Moloney, ibid, at 824, who states that the focus on EC-Level investor protection is 
possibly the greatest of the changes currently underway.

 19. See D. Fischer-Appelt/Th. Werlen, ‘The EU Prospectus Directive – Content of  the 
Unifi ed European Prospectus Regime and Comparison with US Securities Laws’, 
EUREDIA (2004/3) 379.

 20. Directive 2004/109/EC of the European Parliament and of the Council of 15 December 
2004 on the harmonization of transparency requirements in relation to information about 
issuers whose securities are admitted to trading on a regulated market and amending 
Directive 2001/34/EC, [2004] OJ L 390/38.

 21. European Commission, ‘Formal Mandate to CESR for Technical Advice on Possible 
Implementing Measures Concerning the Directive on the Harmonisation of Transparency 
Requirements for Securities Issuers’, June 25, 2004, available at europa.eu.int/comm/
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internal_market/securities/docs/cesr/fi nal-mandate-transparency_en.pdf (accessed on 
July 26, 2004) (referred to as the ‘Transparency Directive Mandate’). CESR has been 
asked to submit its advice by June 30, 2005 with all measures coming into force by the 
end of 2006.

 22. Council Directive 79/279/EEC of 5 March 1979 coordinating the conditions for the 
admission of securities to offi cial stock exchange listing, (OJ 1979 L 66/21).

 23. Following Directive 79/279/EEC, ‘Council Directive 80/390 coordinating the requirements 
for the drawing up, scrutiny and distribution of the listing particulars to be published for the 
admission of securities to offi cial stock exchange listing’ (OJ 1980, L100/1) was adopted. 
From 1982 to 1989, the Commission put forward fi ve additional directives, including 
on issues such as information requirements of listed companies, a directive amending 
Directive 80/390, the co-ordination of provisions relating to undertakings for collective 
investments in transferable securities, information to be published in the event of major 
alterations to holdings in a listed company and insider dealing.

 24. ‘Council Directive 89/298/EEC of 17 April 1989 coordinating the requirements for the 
drawing-up, scrutiny and distribution of the prospectus to be published when transferable 
securities are offered to the public’ (OJ 1989 L 124/8).

 25. ‘Council Directive 93/22/EEC of 10 May 1993 on investment services in the securities 
fi eld’, (OJ 1993 L 141/27).

 26. ‘Communication from the European Commission to the European Parliament, and the 
Council: Upgrading the Investment Services Directive’ (COM (2000), 729, November 
16, 2000).

 27. This concept has been used in EU Directives across banking, securities and insurance 
law, and was fi rst used in Article 18 of the Second Banking Directive adopted in 1989 
(‘Second Council Directive 89/646/EEC of 15 December 1989 on the coordination of 
laws, regulations and administrative provisions relating to the taking up and pursuit of 
the business of credit institutions and amending Directive 77/780/EEC’).

 28. For an overview of  problems with existing directives and background on the need 
for reform see L. Burn, ‘The EU Prospectus and Transparency Directives’, in: PLI’s 
Third Annual Institute on Securities Regulation in Europe. A Contrast of EU & USA 
Provisions, Greene/Kenadjian/Nathan (Co-Chairs), p. 17 ff.

 29. European Commission, ‘Financial Services: Building a Framework for Action’ (COM 
(1998) 625), p. 9.

 30. H.S. Scott, ‘Internationalization of primary public securities markets’, Duke Journal 
of Law and Contemporary Problems 63, 71, at 82 f (2000). See also A.B. St John, ‘The 
Regulation of  Cross-border Public Offerings of  Securities in the European Union: 
Present and Future’, Denver Journal of International Law and Policy (2001) 239. There 
have been only a few instances where the mutual recognition system was used, such as 
the 1999 Deutsche Telekom distribution.

 31. See H. Scott and P. Wellons, International Finance. Transactions, Policy, and Regulation, 
(New York: Foundation Press, 2003, 10th edn.), p. 328 ff.

 32. See the discussion below under ‘Exemptions’.
 33. European Commission, Green Paper on Financial Services Policy (2005 – 2010), [2005] 

COM(2005) 177.
 34. There are a few measures to be fi nished under the 1999 Action Plan: a possible directive 

on post-trade fi nancial services (clearing and settlement), the new Insurance Solvency 
framework and a possible legislative proposal on payments.

 35. See, for example, R.S. Karmel, ‘The Case For a European Securities Commission’, 
Colum. J. Transnat’l L. 38, 9, at 32 f  (1999).

 36. Germany is granted special permission to comply with Article 21(1) only by December 
31, 2008, although it will not make use of  this provision now, as the draft German 
implementing legislation provides that the German regulator, BaFin, will be granted 
these powers as of July 1, 2005. See also for the relevance of these provisions for the 
German market, U. Kunold/M. Schlitt, ‘Die neue EU-Prospektrichtlinie – Inhalt und 
Auswirkungen auf das deutsche Kapitalmarktrecht’, Betriebs-Berater 59, Heft 10, March 
8, 2004, p. 501 ff.; J. Seitz, ‘Die Integration der europäischen Wertpapiermärkte und 
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die Finanzmarktgesetzgebung in Deutschland’, BKR 8/2002, pp. 340–347, at 346; and 
O. Wagner, ‘Der Europäische Pass für Emittenten – die neue Prospektrichtlinie’, Die Bank 
10/2003, pp. 680–85.

 37. For this as a general trend in EU capital-market regulation see N. Moloney, ‘New 
Frontiers in EC Capital Markets Law: From Market Construction to Market Regulation’, 
Common Market Law Review 40, 809–43, at 819 (2003).

 38. See the Commission’s statements in its fi rst proposal for a prospectus directive: ‘exchanges 
… are subject to a confl ict of interest and should not be in charge of ensuring any longer 
“public functions” such as the approval of prospectuses’ (OJ 2002 C 240/272, 4).

 39. See the Lamfalussy Report, pp. 6 ff. For a discussion of  the new approach, see 
J. Andersson, ‘The Regulatory Technique of  EU Securities Law – A Few Remarks,’ 
European Business Law Review 13(4), 313 (2002).

 40. ‘Commission Decision Establishing the European Securities Committee’ (COM(2001) 
1493 fi nal), June 6, 2001.

 41. ‘Commission Decision establishing the Committee of European Securities Regulators,’ 
(COM(2001) 1501 fi nal), June 6, 2001.

 42. See the reference to company law having been discussed in the ‘Third Report monitoring 
the Lamfalussy Process’ of  the Inter-institutional Monitoring Group, 17 November 
2004 (referred to as the ‘Third Report’), p. 41 (available at: http://europa.eu.int/comm/
internal_market/securities/monitoring/index_en.htm)(accessed on May 25, 2005).

 43. For a discussion of how to draw the line between these measures see Y.V. Avgerinos, 
‘Essential and Non-essential Measures: Delegation of  Powers in EU Securities 
Regulation’, European Law Journal 8(2), 269–89 (2002), arguing that a distinction needs 
to be adopted at EU Level setting a conceptual framework of overarching principles, 
because the Lamfalussy Report has not given much guidance on how to delineate these 
concepts.

 44. Directive 2003/6/EC of the European Parliament and of the Council of 28 January 2003 
on insider dealing and market manipulation (market abuse), [2003] OJ L 96/16.

 45. Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 
on markets in fi nancial instruments amending council Directives 85/611/EEC and 93/6/
EEC and Directive 2000/12/EC of the European Parliament and of the Council and 
repealing Council Directive 93/22/EEC, [2004] OJ L 145/1.

 46. See Article 2 of the Commission Decision of 6 June 2001.
 47. For a more detailed discussion of CESR see M. McKee, ‘The Committee of European 

Securities Regulators: Is it Working?’, J.I.F.M. 4(4), (2002), 111–19.
 48. Critical from a practitioners’ point of view as to the effi cacy of the new procedure, see 

S. Revell (‘The Prospectus Directive’, Practical Law, March 23, 2003), criticizing that 
there is no guidance on the method CESR will adopt to deal with responses to comments 
received from the industry in the market consultation process and questioning the market 
experience of representatives of regulatory agencies who make up CESR’s members.

 49. See the discussion in the Third Report, pp. 28 ff.
 50. The reports are available on: http://europa.eu.int/comm/internal_market/securities/

monitoring/index_en.htm. See in particular the most recent report, the Third 
Report, op. cit. The Inter-institutional Monitoring Group is composed of six people, 
two representatives nominated by the Parliament, Council and the Commission, 
respectively.

 51. See the reference in the Commission’s Green Paper, op. cit., COM(205) 177, p. 8.
 52. Commission Staff  Working Document, ‘The Application of  the Lamfalussy Process 

to EU Securities Markets Legislation. A Preliminary Assessment by the Commission 
Services’, SEC(2004) 1459, 15 November 2004.

 53. See ‘Lamfalussy Review. Summary of  Responses to the Consultation Organized by 
the European Commission’. A working document of the Internal Market and Services 
Directorate-General (April 2005).

 54. See the discussion in the Third Report, p. 22.
 55. See the 25 June 2004 mandate.
 56. See the summary of responses, op. cit.
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 57. See the discussion in the Third Report, pp. 23 ff.
 58. See the discussion in the Third Report, pp. 18 f.
 59. See the Third Report, p. 16.
 60. CESR Consultation paper, Role of CESR at Level 3, April 2004. For a discussion of 

these proposals see A. Docters van Leeuwen and F. Demarigny, ‘Europe’s Securities 
Regulators Working Together under the New EU Regulatory Framework’, J.F.R.C., 
12(3), 206–15 (2004).

 61. CESR established a Review Panel in March 2003 in order to review the implementation by 
all CESR members of EU legislation and CESR standards and guidelines into national 
rules.

 62. See p. 8 of the CESR Consultation paper on Level 3 measures.
 63. See the Third Report, p. 29.
 64. See the critical discussion in the Third Report, p. 29.
 65. The other Level 3 guidelines were issued under the Market Abuse Directive for the process 

of assessing the co-ordination of accepted market practices by competent authorities.
 66. This is also endorsed by the Third Report (see p. 30).
 67. See the Green Paper, op. cit., at p. 11.
 68. See the Third Report, p. 34.
 69. This is confirmed by market participants’ reactions to the Commission working 

document on the Lamfalussy Process (‘Lamfalussy Review. Summary of Responses to 
the Consultation Organized by the European Commission’. A working document of 
the Internal Market and Services Directorate-General (April 2005)), p. 12.

 70. See the discussion in the Third Report, pp. 33 ff.
 71. FESE, 11 June 2004.
 72. See the discussion in the Third Report, pp. 35 ff.
 73. Third Report, p. 36.
 74. See the discussion in the Commission Staff Working Document, ‘The Application of the 

Lamfalussy Process to EU Securities Markets Legislation. A Preliminary Assessment 
by the Commission Services’, SEC(2004) 1459, 15 November 2004.

 75. See Ruben Lee who set out certain key questions to be answered in order to determine 
whether the EU needs a European regulator and discusses the above criteria and others 
that are not taken into account here (R. Lee, ‘Should There Be a European Securities 
Commission? A Framework for Analysis’, EBL Review, pp. 102–4 (1992)).

 76. Consulted parties include several law fi rms. See, for example, the discussion in Patrick 
Blum, ‘Breaking down the barriers’, eFinancialNews.com, January 2, 2005.

 77. G. Hertig and R. Lee, ‘Four Predictions about the Future of EU Securities Regulation’, 
January 2003, available at www.ecmi.es/fi les/hertig_lee.pdf (accessed on July 21, 2004). 
See also the critical response of M. McKee, ‘The Unpredictable Future of European 
Securities Regulation: A Response to Four Predictions About the Future of EU Securities 
Regulation by Gerard Hertig and Ruben Lee’, J.I.B.L.R. 18(7), 277–83 (2003).

 78. Y.V. Avgerinos, ‘The Need and the Rationale for a European Securities Regulator’, in: 
M. Andenas and Y. Avgerinos (eds.), Financial Markets in Europe: Towards a Single 
Regulator? (Kluwer Law International, 2003), pp. 145, at p. 181.

 79. See the quote of A. Docters van Leeuwen, CESR’s chairman, in: Patrick Blum, ‘Breaking 
Down the Barriers’, eFinancialNews.com, January 2, 2005.

 80. For an earlier account approving of  a uniform EU regulator, see R.S. Karmel, ‘The 
Case For a European Securities Commission’, Colum. J. Transnat’l L. 38 9 (1999) 9.

 81. See the Commission working document ‘Lamfalussy Review’, April 2005, op. cit., 
p. 12.

 82. For instance, in securities law practice this phenomenon can be observed when looking at 
European issuers seeking to include a private placement to so-called qualifi ed institutional 
investors in the US in a capital raising or debt offering. Normally, the disclosures to 
be made in this prospectus from a US securities law point of view are reduced under 
Rule 144A compared to what would have to be included in a prospectus prepared for a 
public offering registered with the SEC. However, market practice has developed such 
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that many issuers comply voluntarily with the higher standards for a registered offering, 
which in part is driven by liability concerns.

 83. See for a discussion G. Thieffry, ‘After the Lamfalussy Report: The First Steps towards 
a European Securities Commission?’, in: R. Andenas and Y. Avgerinos (eds), Financial 
Markets in Europe: Towards a Single Regulator?, pp. 188 ff.; Y.V. Avgerinos, supra note 
78, at pp. 160 ff. 

 84. See G. Thieffry, ‘Towards a European Securities Commission’, IFLR (1999), pp. 14 ff.
 85. See Y.V. Avgerinos, supra note 78; G. Thieffry, supra notes 83 and 84; E.J. Pan, ‘The Case 

for a Single European Securities Regulator’, in: M. Andenas and Y. Avgerinos (eds), 
Financial Markets in Europe: Towards a Single Regulator? (2003), p. 235; G. Hertig and 
L. Ruben, ‘Four Predictions about the Future of EU Securities Regulation’ (January 
2003), available at www.ecmi.es/fi les/hertig_lee.pdf  (accessed on July 21, 2004); and 
others.

 86. See interview with John Tiner of the FSA, CFOEurope.com, February 2004 (accessed 
on April 13, 2005).

 87. See the deputy chairman of Euroclear, Sir Nigel Wicks, cited in: Patrick Blum, ‘Breaking 
down the barriers’, eFinancialNews.com, January 2, 2005.

 88. See K. Lannoo, Does Europe Need an SEC? Securities Market Regulation in the EU, 
European Capital Markets Institute (1999).

 89. To follow a true system of  competition as to the regulator, the Prospectus Directive 
would have to provide for a completely free choice of national authority, as opposed 
to the system summarized above, which distinguishes, somewhat arbitrarily, between 
equity and non-equity securities and particular amounts. In line with this thought, see 
for example the Draft Recommendation of the Committee on Economic and Monetary 
Affairs for Second Reading on the Council common position for adopting a Prospectus 
Directive, Provisional 2001/01117 (COD), p. 10, which proposed to allow all issuers of 
non-equity securities, irrespective of  denomination restriction, to have a free choice 
of authority. The European Parliament had propagated a completely free choice (see 
‘European Union: European Parliament Adopts Reports on the Proposed Market Abuse, 
Prospectus and Financial Conglomerates Directive’, Journal of International Financial 
Markets 4(4), (2002), 63).

 90. See H.E. Jackson and E.J. Pan, ‘Regulatory Competition in International Securities 
Markets: Evidence from Europe in 1999—Par I’, Bus. Law. 56, 653 (2001). For a 
summary of  the debate see also B. Mar Ragnarsson, ‘The Development of  the EU 
Disclosure Regime and Regulatory Competition’, April 8, 2003, Selected Papers from the 
Seminar in International Finance at Harvard Law School, available at www.law.harvard.
edu/programs/pifs/ifl lmpapers.html (accessed on June 24, 2004). More fundamentally 
in favor of a system of mandatory disclosure as the best approach for getting issuers 
to disclose at the socially optimal Level, see M.B. Fox, ‘Retaining Mandatory Securities 
Disclosure: Why Issuer Choice is not Investor Empowerment’, Va. L. Rev. 85 1335 
(1999).

 91. For the development of independent agencies in the EU, see D. Fischer-Appelt, Agenturen 
der Europäischen Gemeinschaft (Duncker & Humblot, 1999).

 92. See the discussion in R.M. Lastra. ‘Regulating European Securities Markets: Beyond the 
Lamfalussy Report’, in: M. Andenas and Y. Avgerinos (eds), Financial Markets in Europe: 
Towards a Single Regulator? (2003), pp. 211ff., at p. 219, who notes that in a discussion 
with Baron Lamfalussy he confi rmed that the reference in the report to a ‘single EU 
regulatory authority for fi nancial services in the Community’ was intentional.

 93. For a discussion see D. Gros and K. Lannoo, The Euro Capital Market (2000), 
pp. 143ff.

 94. See R.S. Karmel, supra note 35, at p. 34.
 95. See for a comparison of the European agency model generally with the development of 

the US administrative agencies D. Fischer-Appelt, supra note 91, pp. 459–537.
 96. See G. Hertig/L. Ruben, supra note 77.
 97. In favor of Article 308 providing a suffi cient basis for fully-fl edged powers see G. Thieffry 

(1999), supra note 84, at pp. 15–17.
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 98. See Y.V. Avgerinos (2003), ‘The Need and the Rationale for a European Securities 
Regulator’, in: M. Andenas, and Y. Avgerinos (eds), Financial Markets in Europe: Towards 
a Single Regulator? (Kluwer Law International, 2003), at 181 and Y.V. Avgerinos, ‘EU 
Financial Market Supervision Revisited: The European Securities Regulator’, Jean 
Monnet Working Paper 7/03 (2003), at 20f.

 99. R.S. Karmel, supra note 35, at pp. 34–44.
 100. See, for example, G. Thieffry, supra note 83, pp. 202 ff.
 101. CESR has been collaborating with the US SEC on several topics for a while, including 

supervision cases, potential confl ict of laws and other regulatory issues, which has been 
a helpful start.

 102. For an interesting discussion of the need to strengthen European securities market, so 
as to create a ‘G-2’ of the capital markets together with the US that would be capable of 
resolving some important regulatory issues between the US and the EU while providing 
precedents for the global capital markets, see M. Draghi and R. Pozen, ‘US–EU Regulatory 
Convergence: Capital Markets Issues’, in: Discussion Papers of the John M. Olin Center 
For Law, Economics, and Business at Harvard Law School, No. 444, 10/2003.
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9.  Administrative governance and the 
Europeanisation of asylum and 
immigration policy

 Cathryn Costello

INTRODUCTION

This chapter examines administrative governance in asylum and immigration 
policy. Since the entry into force of the Treaty of Amsterdam, the area has 
been characterised by frenetic EC legislative activity. The resultant legislative 
measures are examined here, as well as the particular administrative 
structures they create. The chapter also considers the broader issue of 
Europeanisation of asylum and immigration policy. 

Europeanisation may be understood as ‘a process of change in national 
institutional and policy practices that can be attributed to European 
integration.’1 It is a two-way process. ‘European integration shapes domestic 
policies, politics and polities, but Member States also “project themselves” 
by seeking to shape the trajectory of  European integration.’2 There are 
many forms of  Europeanisation. For example, there may be a common 
policy set at the European level, with which Member States must comply. 
In contrast, in other fi elds, the EU operates by way of negative integration, 
requiring mutual recognition of different national rules and systems, rather 
than establishing comprehensive common policies. To this classic typology 
of  positive and negative integration must be added a third aspect of 
Europeanisation, whereby the European level provides a frame of reference, 
in the form of common assumptions, principles and practices, which allow 
Member States’ practices to converge, whilst retaining the appearance of 
domestic autonomy and indeed accountability.3 

Asylum and immigration policy are characterised by a complex mixture 
of all three aspects of Europeanisation. This is best revealed by adopting 
an administrative governance perspective, that is, by considering the various 
interactions of national and EU administrators at the various stages in the 
policy process: in agenda-setting, policy formulation and implementation. In 
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this area, there are no sharp distinctions between these various stages. Rather, 
a hallmark is the emphasis on operational co-operation, leading to common 
practices and only then and in limited areas, formal policy harmonisation. 
EC legislative measures will thus be examined as both the product of and 
the impetus for increased vertical and horizontal administrative interaction 
across the EU, and indeed, further afi eld.

The particular focus of this chapter is on those measures and mechanisms 
which control entry of  non-EU citizens into the territory of  the EU, be 
that as asylum seekers, economic migrants, irregular migrants or tourists, 
rather than on the broader question of immigration policy (which would 
include the rights of immigrants once admitted and integration measures) 
or refugee policy (which includes refugee rights and dealing with the 
international refugee situation.)4 Entry control measures include not 
only border controls, but also visa policy and other remote entry control 
mechanisms, internal checks and removal practices. There are three reasons 
for this focus. First, it reveals the Europeanisation of policies and practices 
traditionally conceived of  as an aspect of  sovereign discretion. Second, 
focus on admissions demonstrates the commonalities between immigration 
and asylum policy, the very point of the asylum-migration nexus. Third, 
examining entry control issues allows us to see the interaction between EU 
and domestic rules, actors, capacities and discretion at a crucial point in 
time, as aspects of partly Europeanised practice come to be embodied in 
binding Community measures. 

Given the volume of  legislation, range of  practices and novelty of 
many structures under discussion, this chapter is limited in two respects. 
First, it is predominantly descriptive. Some clear shortcomings in legal 
and political accountability mechanisms are highlighted, but the main 
purpose is to give an accurate overview of  administrative governance 
in this fi eld. Second, the account is focused primarily on offi cial action. 
The openness or otherwise of the policy process to migrants, NGOs and 
other interests is alluded to throughout, but again, not the main focus 
of  attention here.5 The fi rst section of  the chapter sets the scene, by 
providing an overview of  the institutional structures, competences and 
formal lawmaking processes used in the immigration and asylum fi elds. The 
second section discusses the EU entry control system which has evolved 
in the absence of a common immigration policy. The third section then 
examines administrative governance in the asylum fi eld. The fi nal section 
identifi es some remaining questions, which will determine whether the 
new measures herald new approaches to administrative governance in 
this fi eld. 
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SETTING THE SCENE 

This section sets the scene by outlining: (a) the common frame of reference; 
(b) the EC institutional features and competences; (c) the geographical scope 
of administrative governance; and (d) the role of the European courts.

Administrative Governance and the Frame of Reference

A key aspect of Europeanisation is the development of a common frame 
of  reference, which rationalises and legitimises offi cial action. The key 
common premises of the frame of reference are examined here: fi rst, that 
internal free movement requires increased external border controls; second, 
that border controls, immigration and asylum are predominantly internal 
security measures; and third, that movements of migrants and in particular 
asylum seekers are receptive to regulatory pull factors and fourth, that 
mutual recognition is a suitable instrument in this fi eld. The purpose of 
this examination is twofold. First, the cogency of these common premises 
is scrutinised. Second, their implications for administrative governance 
are outlined.

Internal free movement requires increased external border controls
European engagement with immigration and asylum policies areas has 
traditionally been understood as a response to internal free movement of 
persons and in particular the abolition of  internal border controls. The 
compensatory measures rationale provides an institutional explanation for 
much of the activity in the JHA fi eld which took place under the Schengen 
arrangements. As Monar (2001) notes:

After the fi ve original Schengen members had decided to go ahead with the 
abolition of controls on persons at internal borders in 1985, they came to realize 
that this had far wider and more complex implications for various aspects of 
internal security than originally thought, which was one of  the reasons why 
it took them until 1990 to agree on the crucial Convention Implementing the 
Schengen Agreement.6 

Be that as it may, the compensatory measures rationale cannot provide an 
explanation for the restrictiveness of the policies and practices adopted. Bigo 
(2003) goes so far as to describe ‘[t]he debate on compensatory measures and 
the security defi cit created by the opening of the internal borders [as] one of 
the strongest myths of EU self-presentation’.7 Any internal market rationale 
is agnostic as to the restrictiveness or otherwise of  external barriers, but 
simply requires the application of common rules. For example, for internal 
free trade in goods, there must be a common external tariff  and commercial 
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policy, but not of  any particular restrictiveness. In contrast, in relation 
to the movement of persons, as will be seen in the second section of this 
chapter, there are no common immigration rules, but rather a restrictive 
entry control system. The lie that this system is required by the internal free 
movement is revealed in relation to the UK and Ireland’s participation in 
a range of external border control measures, without any commitment to 
the abolition of internal border controls.8

Immigration and asylum as internal security issues
Although communitarisation coincided with the creation of  a new 
overarching objective for the EU, namely the creation of  an ‘area of 
freedom, security and justice’,9 the security dimension has dominated.10 
For example, the mutual dependence between the migration issues under 
Title IV EC and criminal matters under the remaining parts of the Third 
EU Pillar is emphasised throughout the Treaty.11 The references to ‘freedom’ 
and ‘security’ immediately beg the question, whose? Of asylum seekers who 
are forced to undertake perilous covert journeys to reach the relative safety 
of the EU? Or ‘ours’, the affl uent and comfortable citizens of the Union, 
from the perceived security threat of  unmanaged migration? The Treaty 
suggests the latter. The penultimate phrase of the Preamble to the Treaty 
on European Union refers to free movement of  persons ‘while ensuring 
the safety and security of their peoples, by including provisions on justice 
and home affairs in the Treaty’. Similarly Article 29 TEU refers to the need 
‘to provide citizens with a high level of safety within an area of freedom, 
security and justice’. It has been suggested that this posits the security 
of Community nationals from threats posed by third country nationals.12 
While one should not over-estimate the determinative force of such Treaty 
language, the underlying assumptions in such a politics of exclusion and 
inclusion are worrisome. In this respect, Crowley has stated, 

[T]here is perhaps no inherent diffi culty in an area of  ‘freedom, security and 
justice’; once, however, ‘security’ has been defi ned by reference to a protean 
threat attached, even vaguely, to a group of  people not susceptible to precise 
legal defi nition, the erosion of freedom by considerations of security becomes 
depressingly likely.13

The securitisation of migration also has practical ramifi cations. In terms 
of  the actors involved, it ensures the continued dominance of  interior 
ministry offi cials over these issues. In addition, the EU entry control system 
has taken on many features of a security regime. In particular, as Monar 
(2000) notes,
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Security regimes have the tendency to be expansionist: they aim both at 
maximising control within their territory and at providing ‘added’ security by 
creating protective zones outside of their territory. There are examples galore both 
in the past (such as the Roman Empire’s strategies in border regions) and present 
(such as Israel’s security zone in southern Lebanon). The Union’s emerging AFSJ 
is not exception to that.14

This expansionist tendency is evident not only in the geographical 
extension of the migration aspects of the area of freedom, security and 
justice, but also in the expanded scope of monitoring and securitisation 
of movement in the EU, from the fi ngerprinting of asylum seekers and 
the broadly defi ned category of illegal entrants under Eurodac,15 now to 
include the collation of biometric data on all entry seekers to the EU,16 
including EU citizens.17 There are also moves to enhance ‘interoperability’ 
of these databases. In its March 2004 Declaration on Combating Terrorism, 
the European Council requested the Commission to develop formal 
proposals on the interoperability between SIS II, VIS and Eurodac. A 
communication on ‘enhanced synergies between SIS II, VIS and Eurodac’ 
is expected in 2006.18 

The pull factors thesis
In the asylum and irregular migration fi eld, the development of common 
policies is informed by the assumption that migratory movements are 
responsive to ‘pull factors’, and that manipulating these conditions would 
reduce the number of  asylum seekers and irregular migrants (relative or 
absolute) in any given EU country. Thus, in the asylum fi eld ‘competition 
developed because States were convinced that asylum seekers were rational 
actors, acting as law consumers, that is, selecting as a destination the State 
offering the highest level of  protection’.19 In addition, the impetus for 
many policy developments has been the desire to address the unequal 
distribution of  asylum seekers in the EU. This led to two related policy 
responses – international competition to make national asylum legislation 
more restrictive, and attempts to harmonise national asylum legislation at 
the European level.20 

Harmonisation in order to prevent a race to the bottom is familiar in 
the EU. However, it is generally premised on the desirability of  a given 
policy goal (say environmental protection) and the need to safeguard it at 
EC level from internal market pressure. In contrast, in the asylum fi eld in 
particular, the rationale for harmonisation is less convincing. It is empirically 
shaky in that, as Thielemann has demonstrated, the ‘relative restrictiveness’ 
of  a country’s asylum policy is but one of  many factors infl uencing the 
distribution of  asylum seekers. He has instead identifi ed ‘a positive but 
quite weak correlation between relative asylum burdens and policy related 
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deterrence measures’.21 Similarly, Böcker and Havinga22 found that many 
policy changes had no impact on asylum seekers’ movements. A recent 
Home Offi ce study by Zetter et al (2003)23 reached similar conclusions, 
revealing that domestic policies had far less impact on the numbers of 
asylum seekers than events and conditions in sending countries. The 
rationale for harmonisation is also conceptually fl awed in that the pull 
factors thesis leads to a degradation of EU standards. The shift to the EU 
level is employed to reduce domestic standards of protection rather than 
enhance them.

Negative mutual recognition
Many of  the instruments discussed in this chapter bind national 
administrations to recognise one another’s decisions in the immigration 
and asylum fi eld. Mutual recognition appears a benign principle, familiar 
from the internal market context. There, the internal market rules correct 
these defi cits, by establishing rules which subject national regulatory trade 
barriers to review in order to advance market integration, while seeking 
to take account of  legitimate national interests in regulatory protection. 
Qualifi ed mutual recognition in this context is a principle which not only 
preserves some national regulatory autonomy, but more importantly, refl ects 
a requirement that national choices be justifi ed in accordance with their 
impact on those outside the Member State concerned. It thus addresses what 
Maduro notes as the twofold defi cit of states as polities. ‘[O]n the one hand, 
they do not control many decision-making processes which impact on those 
polities but take place outside their borders; on the other hand, national 
polities exclude from participation and representation many interests which 
are affected by its decisions.’24 

In contrast, in the immigration and asylum fi eld, the employment of 
negative mutual recognition serves to amplify exclusionary tendencies. 
Member States’ exclusionist practices are bolstered by one another, 
notwithstanding the absence of  comprehensive common minimum 
standards. For example, EU Member States have agreed to mutually 
recognise one another’s expulsion decisions,25 so have agreed to treat those 
regarded as ‘illegal’ in one Member State as ‘illegal’ in the others. Under the 
SIS, hundreds of thousands of individuals fi nd themselves excluded from 
Schengenland on the basis of  a decision of  one national offi cial, based 
on a minor infraction of national immigration procedures. There is little 
in the way of positive mutual recognition, except for within the Schengen 
Short Term visa system, and for Long Term Residents,26 in which the UK, 
Ireland and Denmark do not participate. As long as Member States are 
content to maintain a bluntly restrictive entry control system, negative 
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mutual recognition looks set to dominate, without any concomitant push 
to develop common standards. 

From Rome to Amsterdam, via Schengen – Institutions and Competences

The 1957 Treaty of Rome instigated a process aimed towards the creation 
of an advanced form of economic integration, a common market in which 
not only products (goods and services) but also the factors of production 
(labour and capital) would be liberalised. The original economic rationales 
underlying the common and internal market could have, and arguably should 
have, embraced migration of at least those so called ‘third country nationals’ 
within the territory of the Member States. As factors of production, their 
labour movements should also have been liberalised. However, early on it 
became clear that such an interpretation was not acceptable to most Member 
States, and the issue of the movement of third country nationals was viewed 
as originally escaping Community context.27 The main exception concerned 
Association Agreements, some of which have immigration implications.28 
However, as they do not generally grant a right to enter the EU, they are 
not examined here.

At the time of the Single European Act, much debate surrounded the 
question of whether the internal market provision (Article 14 EC) would 
entail the abolition of internal border controls for third country nationals.29 
Several Member States strongly objected to any such interpretation, in 
particular the UK.30 Due to these confl icts, those Member States in favour 
of  the abolition of  border controls (being Belgium, the Netherlands, 
Luxembourg, France and Germany) set up the Schengen system in 1985, 
which dissipated the pressure to abolish internal border controls under 
Article 14 EC. The Schengen system operated outside the constitutional 
constraints of the E(E)C. It was however envisaged that the Schengen system 
would operate as a ‘laboratory’ or ‘engine’ to push border politics back onto 
the Community agenda.31 The Schengen acquis evolved into a complex 
legal and institution apparatus, comprising the Schengen Agreement,32 
the Schengen Implementing Convention,33 various Accession Protocols34 
and many decisions and declarations adopted by the Schengen Executive 
Committee, as well as acts of  bodies on which the Executive Committee 
conferred implementing powers.35

The Treaty on European Union created a new area of intergovernmental 
activity in the Third Pillar, which included asylum and immigration. Under 
the TEU, the Third Pillar was characterised by a cumbersome fi ve tier 
intergovernmental process. Various non-binding measures were adopted 
thereunder, which were criticised for their dilution of international human 
rights standards.36 The only signifi cant binding measure was the Dublin 
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Convention,37 dealing with the allocation of responsibility for processing 
asylum claims, very much a product of the Schengen laboratory. Although in 
some instances, these measures were poorly implemented at national level,38 
a very strong network effect was evident in the exchange of information, 
construction of common terms and practices such as ‘safe third country’39 
and ‘safe country of  origin’40 and the generalisation of  certain policy 
instruments, such as carrier sanctions. 

The Treaty of Amsterdam marked the communitarisation of immigration 
and asylum policy under Title IV EC and the integration of the Schengen 
acquis. The institutional structure has thus changed considerably.41 
Nonetheless, the pre-Amsterdam era has thus had lasting effects, 
despite these signifi cant legal and institutional changes. The area is one 
previously characterised by ‘intensive transgovernmentalism’,42 to use 
Wallace’s nomenclature. Offi cials from national interior ministries created 
an institutional framework marred by lack of  ‘coherence, consistency, 
democratic accountability, respect for the rule of law and for human rights, 
and effectiveness’.43 The process of  Europeanisation allowed offi cials 
from interior ministries to overcome their domestic legal and political 
constraints,44 bringing with it a particular security dominated view of 
migration and asylum issues. While at national level, one expects the 
views of offi cials from interior ministries to be tempered by cross-cabinet 
deliberations, with other concerns, such as human rights and foreign policy 
articulated by other players, this deliberative tension is absent in intensive 
transgovernmentalism. 

The institutional features of  Title IV EC reveal only a partial 
communautarisation, allowing these offi cials to continue to dominate. In 
addition, the wholesale incorporation of the Schengen acquis raised serious 
concerns about the opacity of  the method chosen. ‘The actual decisions 
implementing the Schengen acquis into the EU legal order are full of 
ambiguities concerning the delimitation of the acquis and the associated 
legal basis exercise.’45 Under Title IV EC itself, during the transitional 
period of fi ve years, Member States, as well as the European Commission 
may make proposals. After the transitional period, the Commission’s right 
of  initiative becomes exclusive. Also for the fi rst fi ve years, unanimity is 
required in the Council for the adoption of measures, and the European 
Parliament is merely consulted.46 All the measures discussed in this chapter, 
with one exception,47 were adopted under the old procedures with unanimity 
in the Council and consultation of the EP.

After the transitional period the Council may subject all or some of the 
areas under Title IV to the co-decision procedure with QMV in the Council. 
Article 63(1) EC provides that common rules on asylum will be subject to 
QMV, but only once the common rules and basic principles have been set 
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out. A Council decision has now been taken which clarifi es the additional 
Title IV areas which henceforth are subject to QMV.48 Generally, where 
QMV is the Council’s mode of decision-making, the European Parliament 
will co-decide the legislative measure. This is the general scheme under 
Title IV EC, with the notable exception of  the fi eld of  administrative 
co-operation, which under Article 66 EC is subject to QMV and mere 
consultation of the EP.

Intensive transnationalism is characterised by the proliferation and 
routinisation of interaction of national offi cials, within both information 
sharing and policy elaboration fora. These include the Asylum Working 
Party; the Working Party on Migration and Expulsions; SCIFA working 
group (Strategic Committee for Immigration, Frontiers and Asylum),49 
and SCIFA+ working group, which has the same membership as SCIFA, 
but also includes offi cials from the border control services. Information 
exchange and practical co-operation are also fostered. The Centre for 
Information, Discussion and Exchange on the Crossing of Frontiers and 
Immigration (CIREFI) aims to assist the Member States in effectively 
studying legal immigration, in preventing illegal immigration and facilitator 
networks, in better detecting forged documents and in improving expulsion 
practice.50 The Centre for Information, Discussion and Exchange on Asylum 
(CIREA) aims to gather, exchange and disseminate information and compile 
documentation on all matters relating to asylum. CIREA was replaced in 
July 2002 with a new European network of asylum specialists (EURASIL).51 
ECRE, the European umbrella NGO, regularly co-ordinates input from the 
NGO community to Eurasil. Various funding programmes also facilitate 
information exchange and practical cooperation. The Odysseus52 and now 
ARGO programme deal with administrative co-operation in the fi elds of 
external borders, visas, asylum and immigration.53 

Many Europes

This fi eld is characterised by diverse, overlapping memberships and a range 
of interactions between, across and beyond the EU25. 

Variable geometry – Title IV EC and Schengen
Ireland, the UK and Denmark have opted-out of Title IV EC. To opt-in to 
Title IV EC measures, the UK and Ireland may opt-in within three months 
of its presentation to the Council, or take part after its adoption.54 Denmark 
has a complete opt-out. It must enter into an international agreement with 
the EU in order to participate.

Schengenland remains geographically distinct from the EU, although they 
are now legally fused. Ireland and the UK remain out. In contrast to Title 
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IV EC, opt-in to Schengen measures requires unanimous approval by the 
Council. The dividing line between Schengen-building measures and Title 
IV measures has taken on heightened salience in light of the UK’s challenge 
to the categorisation of the European Border Agency measures as Schengen-
building rather than Title IV EC.55 Although not EU members, Iceland and 
Norway are in effect subject to the Schengen Protocol of the Amsterdam 
Treaty by their membership of the Nordic Passport Union and the Dublin 
Convention.56 On 5 June 2005, Switzerland voted in a referendum to join 
Schengen and Dublin. Denmark was a member of Schengen, but did not 
sign up to its communautarisation. 

The opt-out of  the UK and Ireland has its origins in a particular 
British conception of border politics and general reluctance in the UK in 
relation to the participation in European policies.57 The argument often 
propounded is that the British conception of internal security depends on 
strict border control, with internal liberty thereby guaranteed. In contrast, 
the ‘continental system’ depends less on border control and more on internal 
checks, exemplifi ed in the use of national identity cards, which citizens must 
carry at all times. While the contrast is no doubt an overstated one, it does 
infl uence the construction of  national interests in this area. Schengen’s 
fl anking policies are at times portrayed as an attempt to transplant the 
‘continental’ system of internal controls to the UK and Ireland. 

Enlargement and beyond
This policy area is now characterised by particularly strong institutionalised 
co-operation with third countries, taking many forms. The JHA acquis 
took on heightened salience in the accession process through the accession 
criteria.58 A considerable proportion of PHARE funding was devoted to 
the adaptation of the accession states to the EU entry control system, in 
particular on visas and border controls. As well as this interaction at the 
regional level, there are also complex subregional (often bilateral) dynamics 
which instigated the spread of certain policies and practices, particularly in 
the asylum fi eld.59 Some practices such as STC for instance, incorporated 
third countries into the European scheme. Readmission Agreements thus 
emerged as a key policy tool.60 

Now, the EU Neighbourhood Policy attempts to incorporate countries 
neighbouring the enlarged EU into the EU migration control system.61 
Co-operation further afi eld, with countries of origin and transit has been 
developed as refl ected in the Commission’s Communication on Integrating 
Migration Issues in the EU’s Relations with Third Countries62 and 
the action plans of  the High Level Working Group on Migration and 
Asylum.63 The external dimension of asylum and migration issues looks 
set to dominate.64 
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Since Amsterdam, EU technical assistance to third countries for border 
controls has increased considerably. Pertinent programmes include CARDS 
with the countries of the Western Balkans (Albania, Bosnia and Herzegovina, 
Croatia and the FRY) and TACIS as regards 13 eastern European third 
countries (Armenia, Azerbaikan, Belarus, Georgia, Kazakhstan, Kyrguzstan, 
Moldova, Mongolia, Russia, Tajikistan, Turkmenistan, Ukraine and 
Uzbekistan). The new AENEAS programme is devoted specifi cally to EU 
co-operation programme for fi nancial and technical assistance to third 
countries in the area of migration and asylum, with a whopping budget of 
120 million euros.65

Regional and global consultative processes
The national offi cials engaged in intensive transgovernmentalism within the 
EU context have also instigated and participate in a range of regional and 
global fora outside the EU. Regional Consultative Processes (‘RCPs’) are: 
(a) informal; (b) non-binding; (c) without up-front fi nancial commitment 
and (d) iterative, that is they meet more than once.66 The informality of 
these fora means that more governments are likely to participate, including 
those from sending countries. Formal policy harmonisation is avoided, yet 
there are possibilities for learning, exchange of  ideas and thereby some 
policy convergence. RCPs include the CIS Conference Process, initiated by 
Russia and the Mediterranean 5 + 5 dialogue on migration, instigated by 
France. After the fall of the Berlin Wall, Germany initiated a number of 
RCPs, the most important being the Budapest Process.

The Budapest Process emerged from the 1991 Berlin Process and now 
is a consultative forum of 44 governments (including Australia, Canada 
and the USA) and ten international organisations, addressing irregular 
migration and promoting ‘sustainable systems for orderly migration in the 
wider European region’. In 1994 the Budapest Group of Senior Offi cials 
was established. There have been four sets of recommendations as a result of 
the Process.67 In addition, there are ten Working Group meetings each year. 
Important Working Groups include those on return/readmission policies, 
visa harmonisation and on the relationship between irregular migration and 
asylum. The offi cial information on the process states as follows:

The Budapest Process gained momentum when the EU Member States and the 
European Commission recognized that the informal and fl exible character of 
the process made it an excellent instrument for promoting the EU principles on 
immigration control in the wider European region. Consequently, the Ministerial 
Conference in Prague in 1997 adopted 55 recommendations relating to legal 
harmonization, visa policy harmonization, readmission agreements, return, 
information exchange, fi nancial and technical assistance and the fi ght against 
organized crime.68
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The EU and its Member States have thus become key players in the 
Budapest process, as refl ected in the resultant export of  EU practices. 
For example, one recommendation of  the Process is that states ‘adapt 
progressively their visa and transit visa regimes, their procedures for issuing 
visas, as well as their border control practices to the relevant policies and 
regulations by the European Union’.69 In turn, there are strong feedback 
effects between these processes and EU policy-making. 

At the global level, consultative processes are also in evidence. IGC 
(Intergovernmental Consultations on Asylum, Refugees and Migration 
Policies in Europe, North America and Australia) is possibly the central one 
in migration control politics. Its organisational basis is the International 
Centre for Migration Policy Development (ICMPD) in Vienna, which also 
hosts the secretariat for the Budapest Process. International organisations 
also serve this function, in particular, the International Organization for 
Migration (IOM). It now has in the region of 100 member states. In contrast 
to UNHCR, it is not a UN body and its mandate is not clearly established in 
any particular set of legal commitments. Rather it has developed over time 
at the behest of its members, such that it now deals not only with migration 
policy design and implementation, but also the physical movement and 
deportation of migrants, as well as activities in migrant sending countries. 
UNHCR is of  course the key international organisation at the global 
level on refugee issues, being the UN body charged with co-ordinating 
international action to protect refugees. Its mandate is grounded in the 
1951 Convention on the Status of Refugee and the 1967 New York Protocol 
(hereafter ‘the Refugee Convention’), the primacy of which is refl ected in 
the Title IV EC.70 As such it is heavily engaged in EU asylum policymaking, 
and recently took the unprecedented step of calling for the withdrawal of 
the most controversial of the asylum directives, that on procedures.71 At the 
global level, its Global Consultations aim to achieve consensus on issues 
of current controversy in refugee protection.72 

The Role of the Courts 

The ECJ plays a prominent role due to the prevalence of interinstitutional 
litigation under Title IV EC. Several infringements proceedings against 
the Member States have been brought by the Commission,73 and 
interinstitutional litigation has also been launched. Of particular relevance is 
the Commission’s challenge to the Council’s reservation of implementation 
powers to itself, a typical case demonstrating the institutional rivalry between 
Council and Commission on the extent of their implementation powers.74 In 
addition, substantive questions are also arising in the context of litigation 
between the institutions. Most notably, the European Parliament has for 
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the fi rst time used its increased post-Nice standing to challenge aspects 
of the Family Reunifi cation Directive75 on fundamental rights grounds.76 
In light of  the serious concerns expressed about its compatibility with 
international human rights law,77 there is some speculation that the EP 
may also bring a challenge against the Asylum Procedures Directive.78 This 
marks a new development in litigation strategies, in that it allows the EP to 
back up its human rights arguments with the threat of litigation, no doubt 
a potent tool. However, impugning Directives on human rights grounds 
faces particular challenges. In particular, as these Title IV measures mainly 
establish minimum standards, and tend to be drafted in broad facilitatory 
language, the ECJ may well fi nd that fundamental rights may be secured 
by emphasising a fundamental rights compatible interpretation of the EC 
measures, and stressing the need for national authorities to comply with 
EC fundamental rights in their application of the measures. The ECJ has 
long insisted that Member States in implementing and giving effect to EC 
law must respect fundamental rights.79 The ECJ’s case law extending its 
fundamental rights review to acts of the Member States within the scope of 
Community law refl ects the reality of the fused yet decentralised elaboration 
and application of Community law. 

Although interinstitutional litigation is common under Title IV, the 
preliminary reference procedure, the main avenue for individuals to hold 
Member States to their Community law bargains, test the validity of 
Community legislative measures and prompt uniform interpretations of 
EC law, is signifi cantly restricted. Under Article 68 EC only national courts 
and tribunals ‘against whose decisions there is no judicial remedy under 
national law’ are empowered to refer, and indeed are obliged to refer, they 
consider that a decision on the question is necessary to enable them to give 
judgment. As a result, both preliminary references in the immigration fi eld 
have to date been deemed inadmissible.80 As the Court itself has opined in a 
policy statement issued during IGC 2000,81 such a restriction is undesirable 
from the point of view of procedural economy and securing the uniformity 
of EC law. In particular it is impossible to reconcile with the Foto-frost82 
jurisprudence that national courts may not deem EC acts to be invalid and 
are consequently obliged to a make preliminary reference where a decision 
on the invalidity of an EC measure is necessary in order to allow them to 
give judgement. Thus, for example it has been suggested that the provision of 
the Treaty in Title IV are incompatible with Community general principles 
on effective judicial control.83 The human rights and institutional salience 
of Title IV issues is self-evident. Nonetheless, the possibility for individuals 
to access European justice is gravely restricted. 

The impact on administrative governance is significant. The many 
ambiguous provisions in Title IV measures remain for multi-level 
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political, rather than univocal judicial interpretation. Divergent national 
interpretations are inevitable, despite the ostensible harmonisation aim 
being pursued. The securitization of migration continues to go unchecked 
by counterbalancing concerned for the rationality and proportionality in 
the exercise of administrative decision-making. 

One possible source of  comfort emerges when one considers the high 
standards of  procedural fairness embodied in the general principles of 
EC law. The general principles evolved in the internal market and gender 
equality contexts, in order to allow individuals to become enforcers of 
Community law, and constrain national offi cial disobedience and discretion. 
One vivid example of the robust nature of these principles concerns fair 
procedures. Article 6 ECHR is a fair procedures guarantee that applies only 
to the determination of  civil rights and obligations or criminal charges. 
The concept of  ‘determination of  civil rights and obligations’ is not all 
encompassing. Thus, for example, in a controversial line of case law, the 
ECtHR has consistently maintained that Article 6 does not apply to 
asylum determinations and decisions to expel aliens.84 In contrast, EC fair 
procedures guarantees are of broader application.85 Thus, for example, the 
individual who derives a right to protection under the Refugee Qualifi cation 
Directive86 should be able to invoke a right to a fair hearing as a matter of 
EC law, even though the ECHR guarantee in Article 6 may be inapplicable 
to that situation.87 Good old-fashioned EC administrative law may well 
come to play a highly signifi cant role in checking asylum and immigration 
decision-making at the national level. 

MISSING YET IN ACTION? IMMIGRATION POLICY 
AND THE EU ENTRY CONTROL SYSTEM

This section contrasts the failure to develop a common EU immigration 
policy with the elaborate administrative governance structure that is the EU 
control system. The entry control system is a more or less co-ordinated set of 
norms, apparatuses, and administrative practices designed to control third 
country nationals’ entry into the EU, based on partially common criteria.88 
This system emerged in the context of  the Schengen arrangements, and 
in terms of participating states and key principles, continues to replicate 
those basic features of the Schengen System. It is strongly operational in 
orientation, rather than normative. 

Legal/Illegal Immigration

Immigration policy as defi ned in Title IV EC is far from comprehensive in 
scope.89 The Treaty competence includes, to be adopted within fi ve years, 
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measures for the abolition of border controls within the EU90 and some 
measures on external borders, including visas for up to three months.91 The 
fi ve-year period does not apply to other areas of immigration law, which 
is defi ned in terms of  the conditions of  entry and long-term residence, 
including family reunifi cation92 and measures on illegal immigration, 
including repatriation.93 While the Council has adopted Directives on Family 
Reunifi cation94 and Student Immigration;95 in other respects, common rules 
on immigration admissions have not emerged. Even an attempt to bring 
convergence to national primary immigration law through the softer co-
ordinative mechanism of the Open Method of Co-ordination appears to 
have fl oundered.96 The most recent policy initiative from the Commission, 
the January 2005 Green Paper on an EU Approach to Managing Economic 
Migration,97 is highly tentative. 

Instead, Title IV measures have continued to develop elaborate 
immigration control systems, without common rules on who may enter the 
EU legally. This EU action presupposes that the illegality is an exogenously 
defi ned phenomenon (like say traffi cking in prohibited drugs). However, 
illegal migration is an epiphenomenon of migration and citizenship policy.98 
This is refl ected in the following statement by the European Commission, 
explaining when visa requirements will be imposed on entrants from any 
particular country:

Illegal immigration represents one of the basic criteria for the determination of 
those third countries whose nationals are subject to visa requirements, besides 
other criteria such as public policy, security, EU’s external relations, regional 
coherence and reciprocity.99

However, in many instances, who is an illegal immigrant will depend 
on whether a visa was required to enter. In addition, who is an ‘illegal 
migrant’ is defi ned variously by the Member States domestically. Guild 
(2004) argues that illegal migration is accordingly a ‘phantom ill’.100 
Preventive approaches to illegal migration compound this conundrum, 
as such approaches cannot but overreach and preclude the migration of 
those who could well have had a protection based or other right to enter 
an EU Member State. While the Commission has undertaken a Study on 
the Links Between Legal and Illegal Migration,101 policy and practice still 
focus on illegal migration in isolation.

In 2002, the Council adopted its ‘Comprehensive plan to combat 
illegal immigration and the traffi cking of human beings in the European 
Union’.102 This was one of  a troika of  action plans on external border 
controls, illegal immigration and traffi cking and return.103 The following 
year, the Commission produced a Communication on a Common Policy 
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on All Aspects of Illegal Immigration.104 The key elements of such a policy 
are identifi ed as:

• Visa policy;
• Border control policy;
• Key fl anking measures namely measures dealing with smuggling, 

traffi cking, illegal employment and carriers’ liability;
• Operational co-operation and exchange of information;
• Partnership with third countries;
• Return policy; and
• Financial resources for burden sharing.

Flanking Measures

The emphasis on operational co-operation rather than the development 
of  common rules is clear. While legislative measures have been adopted 
such as the Smuggling Directive105 and anti-traffi cking measures,106 these 
address fl anking measures primarily. The absence of a common conception 
of legal/illegal migration remains. The problem is particularly acute when 
measures incorporate private actors in migration control. For example, 
the Carriers’ Sanctions Directive107 effectively delegates migration control 
to private parties outside the EU. Guiraudon (2003) notes that ‘ “remote 
control” is a strategy that seeks to achieve all goals at once, that is to 
circumvent constraints in cost-effective ways, simultaneously appealing 
to public anxieties over migration, short-circuiting judicial constraints 
on migration control, while allowing wanted trade, labour, and tourist 
fl ows’.108 The Carriers’ Liability Directive is not a complete harmonisation. 
Some sectors, such as rail, remain largely outside its scope. It appears that 
consultation with industry has resulted in a break on the extension of the 
scope of the measure. In November 2001, Member States, the transport 
industry and NGOs held a ‘Round Table on Carriers Liability’, which was 
followed by several expert meetings, which concluded that there was no 
need for further harmonisation.109

Deportations

On expulsion and return, the Title IV EC competence is unclear. Hailbronner 
(2000) argues that under Article 63(3)(b) EC ‘[t]he term “repatriation” only 
refers to illegal residents. Whether this power may be used to prescribe 
standards on expulsion and deportation is highly questionable’.110 
Nonetheless, through stealthy co-operation, common return practices are 
emerging. A Directive on Mutual Recognition of Expulsion Decisions was 
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adopted in 2001.111 In effect, Member States have agreed to treat those 
regarded as ‘illegal’ in one Member State as ‘illegal’ in the others, without 
any substantive harmonisation of the concept of ‘illegality’. The practical 
impact of the measure is unclear. The transposition date for this measure 
(2 December 2002) has now passed, and infringement proceedings have 
been brought for failure to implement, including against the initiator of 
the measure, France.112 There appears to be little offi cial information on 
its implementation, not to mind its practical operation.113 There is also a 
burden-sharing mechanism in the expulsion context, which would establish 
criteria and practical methods to compensate fi nancial imbalances between 
the Member State that issues an expulsion decision and the one that enforces 
it. This accompanies the 2001 directive. In the absence of harmonisation, 
operational co-operation dominates. Joint removals are common and now 
have a legal basis.114 The Return Action Programme envisages joint action 
fi rst, with common standards on escorts, security, restraints, and detention 
to be agreed at a later date.115 It appears that a manual for joint return 
operations is under preparation.116 As outlined below, the Borders Agency 
has been given powers to deal with deportations.117

Visas – the Common Consular Instructions and Administrative 
Co-operation 

The key instrument of remote entry control is the visa, a tool for prior 
certifi cation for entry. The EC has had a competence in the area of visas 
for some time, but originally limited to setting out the list of states whose 
nationals are required to have a visa in order to enter the EU and does 
not set out conditions for the issue of visas. The most recent measure was 
adopted in 2001.118 The incorporation of the Schengen acquis has put visa 
politics at the centre of the EC entry control system. Schengen established 
a dividing line between long-stay and short-stay visas.119 Long-stay visas 
are ‘national visas issued by one of the Contracting Parties in accordance 
with its national law’.120 There are some common criteria for the issue 
of short-stay visas, but these are not contained in the Convention, but 
rather in the Common Consular Instructions and the Common Manual ‘a 
body of law of uncertain legal standing and highly restricted contents’.121 
These documents have now been recast in Community Regulations,122 
but their anomalous status persists due to the fact that they may be 
supplemented by the Council’s exercise of  its implementing powers, as 
discussed below. 

The EC visa system operates in an ad hoc, politicised manner at both the 
general and the individual level. At the general level, whether an individual 
requires a visa depends on whether her country is on the EC ‘black list’ of 
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such countries. Irregular migration is one reason for transferring a country 
from the white to the black list for short-tern visas.123 Ecuador was so 
transferred in 2003.124 Romania and Bulgaria were removed therefrom.125 
Such changes are generally prompted by the third country’s response to the 
EU’s pressure to preclude irregular migration. Bulgaria and Romania were 
placed on the White List ‘only after these countries made commitments to 
apply draconian restrictions in respect of their own nationals apprehended 
in EU Member States for irregular entry or stay, which involve the possibility 
of confi scating their passports in both countries and even imprisonment 
for up to fi ve years in Romania’.126

The recent Goergescu127 ruling of the ECJ illustrates the vagaries of EU 
visa politics. The case concerned the interpretation of the Visa Regulation128 
as it applied to Romania, which appeared on the white list, but with an 
asterix, meaning that the date of entry into force of visa free travel was to 
be decided subsequently by the Council, based on a Commission report, 
having ‘request[ed] the country concerned to indicate which undertakings 
it is prepared to enter into on illegal immigration and illegal residence, 
including the repatriation of persons from that country who are illegally 
resident, and report thereon to the Council’. In its report, the Commission 
noted the ‘undeniable progress’ made by Romania on illegal immigration, its 
visa policy and the controls at its borders. The German Law on Foreigners 
criminalises entry into Germany without the required permission to enter 
and stay. In Georgescu’s case, criminal liability depended on whether the visa 
imposition was temporary. The ECJ noted the national court’s observation 
that ‘if  the [ECJ] were to answer the question referred in the affi rmative, 
the defendant in the main proceedings would still be criminally liable, 
contrary to what would be the case if  the [ECJ] answered the question in 
the negative’.129 Nonetheless, the ECJ did not have jurisdiction to answer 
the question, due to its limited jurisdiction under Title IV EC.130 

The heterogeneity inherent in the visa system raises two main concerns. 
First, it leads to arbitrary discrimination. ‘Although frequently not 
articulated in this way, discrimination between third-country nationals lies 
at the heart of  the cross or mutual recognition exercise and it is diffi cult 
to see what reasons can be advanced for the differences in treatment short 
of  deterring third-country nationals from entering the EU.’131 Second, 
the mutual recognition inherent in the system works more negatively than 
positively. As outlined in the fi rst section of this chapter, this is but one of 
many examples of negative mutual recognition in the immigration fi eld. In 
effect it means that notwithstanding the fact the national administrations 
exercise broad discretionary powers, their negative decisions (in this case a 
visa refusal) are treated as defi nitive by other administrations. 
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In terms of  practical co-operation on visa issuance, the European 
Council’s fi ve year plan for immigration and asylum policy (2005–2010), 
the Hague Programme ‘underlines the need for further development 
of  the common visa policy as part of  a multi-layered system aimed at 
facilitating legitimate travel and tackling illegal immigration through 
further harmonisation of  national legislation and handling practices at 
local consular missions’. As a long term measure, common visa offi ces 
are foreseen, in line with the common European External Action Service. 
In addition, the European Council has welcomed the various voluntary 
initiatives by individual Member States to co-operate at pooling of staff and 
means for visa issuance.132 The European External Action service referred 
to here is the proposed diplomatic service of the European Foreign Affairs 
Minister, as foreseen in the draft Constitutional Treaty.133 According to a 
Declaration to the draft Constitutional Treaty, the necessary arrangements 
for establishing the European External Action Service will be made once 
the Treaty establishing a Constitution for Europe is signed. It now seems 
unlikely to come into existence, so Member States’ co-ordination on visa 
issuance is like to continue informally.

From the Common Borders Manual to the Borders Code and Borders Agency

Originally the Common Borders Manual was drawn up by the Schengen 
Executive Committee. It has been amended several times since the 
incorporation of  the Schengen acquis, by EU Council acts. In order to 
clarify the legal situation, in October 2004, the Commission proposed an EU 
borders code.134 It will be adopted under the new decision-making structures 
of Title IV EC, being QMV and co-decision. This measure was adopted 
at the EP’s fi rst reading on 23 June 2005, following the acceptance by the 
Council of  many of  the EP’s proposed amendments. A comprehensive 
examination of the new Code is outside the scope of this chapter. However, 
it is useful to examine some of the EP’s successes here, as it may herald the 
fi rst signifi cant shift away from intensive transgovernmentalism. 

The Commission proposal required that the actions of border guards be 
subject to the principle of proportionality. The EP successfully secured the 
inclusion of additional criteria, namely non-discrimination and respect for 
human dignity.135 The scope of the non-discrimination clause is restricted to 
border checks, rather than admissions rules more generally. Nonetheless, in 
light of the nationality/immigration exception in the Race Directive,136 it is 
particularly important. In addition, Article 11 includes stronger procedural 
protections than are currently in place. While the Common Borders Manual 
includes a standard form for refusal to enter at the border,137 the Code goes 
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further in that it requires authorities to give an explanation for refusal to 
entry, with indications as to the appeals process.138

The European Borders Agency

Joint migration control structures have also emerged, through the increased 
integration of national apparatuses. This is particularly apparent on border 
controls, rather than visas, in the form of the European Borders Agency.139 
Its full title is the European Agency for the Management of Operational 
Co-operation at the External Borders of the Member States of the European 
Union. It commenced operations on 1 May 2005 in Warsaw. On 25 May, 
the Management Board appointed Colonel Ilkka Laitinen as Executive 
Director of the new Agency. He was until then Director of International 
Affairs at the Finnish Frontier Guard and Director of the EU Risk Analysis 
Centre operating in Helsinki in 2003–2005. In terms of its membership, the 
UK and Ireland remain excluded. This is because the other Member States 
characterised the measure as based on the Schengen acquis requiring their 
unanimous agreement before the UK could participate. The UK is currently 
challenging its exclusion.140 In practical terms, it is perplexing as the UK 
has participated in around three-quarters of recent operational activities 
at EU external borders.

It is worth setting out the chronology of the European Border Agency, 
given the rapidity with which it emerged. As recently as 2002, a Working 
Group of the Convention on the Future of Europe stated as follows:

Most members of  the Group consider the possible creation of  a common 
European border guard unit as a longer-term issue. Some more immediate steps 
(such as enhanced co-operation, closer co-operation between Member States’ 
services, common instruction and training, sharing of equipment, joint teams 
composed by offi cials from different Member States in order to make the control 
of the external borders more effective) could be taken fi rst. Progress in this area 
would thus be gradual.141

In December 2001, the European Council gave the Council and 
Commission a mandate to work out ‘arrangements for co-operation between 
services responsible for border control and to examine the conditions in 
which a mechanism or common services to control external borders could 
be created’. In May 2002, the Commission issued a Communication Towards 
an Integrated Management of External Borders calling for the creation of 
an ‘External Border Practitioners Common Unit’. In the same month, 
a feasibility study (led by the Italian government) was published. The 
Council’s June 2002 Action Plan emphasised operational co-operation and 
the possible establishment of a European Corps of Border Guards: 
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[W]hether in the short term or the longer term, the functions exercised by the 
common unit [that is the external border practitioners unit] would include activities 
to improve effective implementation of  Union law but they would involve no 
legislative proposals and no implementing measures within the meaning of Article 
202 of the EC Treaty.142

In June 2002, the Seville European Council called for the establishment of 
a common unit of external border practitioners, from SCIFA. SCIFA gave 
birth to SCIFA+ in July 2002, combining the normal membership of the 
Strategic Committee with the Member States’ heads of border control, and 
was expected to provide guidance on operational issues at the EU borders. 
Between July 2002 and March 2003 SCIFA+ approved the commencement 
of  17 projects and set up a network of  national contact points for the 
management of  external borders.143 The picture which emerges is of  a 
fragmentary and incoherent approach, with some forms of  centralised 
control, and many ad hoc co-operative endeavours. As a result, in June 
2003, the Commission’s Communication on Illegal Migration questioned 
the effectiveness of  SCIFA+ and called for the establishment of  a more 
operational body and the eventual creation of a ‘European Border Guard.’ 
The Commission stated:

Notwithstanding the work done by the SCIFA+ in approving [joint] operations 
and projects, its limitations as a Council Working Party have been demonstrated, 
when co-ordinating and managing the joint operations and pilot projects raising 
therefore the need of alternative institutional solutions … [C]ertain more strategic 
co-ordination tasks could remain with SCIFA+; the more operational tasks could 
be entrusted to a new permanent Community structure able to exercise the day-
to-day management and co-ordination tasks and to respond in time to emergency 
situations. The status and legal basis of this operational Community structure 
remain to be defi ned given the present drafting of Article 62 EC.144

Clearly, the Commission here is raising not only practical concerns, 
but also expressing its traditional institutional rivalry with the Council 
in relation to implementation questions. In June 2003, the JHA Council 
adopted conclusions on border management, accepting the Commission’s 
call for the operational matters to be deal with by the Practitioners Common 
Unit, operating separately from SCIFA+. The Borders Agency will carry 
on its tasks. The Agency aims to improve integrated management of the 
external borders of the EU Member States.145 While the responsibility for 
the control and surveillance of external borders lies with the Member States, 
the Agency is to facilitate and render more effective the application of EC 
measures, thereby contributing to an ‘effi cient, high and uniform level of 
control’.146 The EU Borders Agency performs the following tasks:
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• coordination and development of  the operational co-operation 
between Member States in the fi eld of  control and surveillance of 
the external borders;

• carrying out risk assessments;
• monitoring the implementation of a joint training plan;
• following up on the development of research relevant for the control 

and surveillance of the external borders;
• supporting co-operation between experts in emergency situations; 

and
• coordinating operational co-operation between Member States in the 

fi eld of  removal of  third-country nationals illegally residing in the 
Member States.

These general tasks refl ect the ongoing contestedness and ambiguity 
surrounding the role and competence of the Agency. Its objective, establishing 
an ‘effi cient, high and uniform level of control’ requires criteria to determine 
whose movements must be controlled. Otherwise, it is inherently ambiguous. 
In addition, the competence of the Member States to control their borders 
remains. Article 2(2) attempts to preserve national competences in this fi eld. 
Member States may continue to co-operate with other Member States or 
third countries, ‘where such cooperation complements the action of  the 
Agency’. Nonetheless, they must refrain from activity that would jeopardise 
the functioning of the Agency or the attainment of its objectives. 

The characterisation of  this institution as an agency raises some 
intriguing questions from an administrative governance perspective. 
Yatangas (2001) has identifi ed four forms of agency, being ‘quasi-regulatory 
agencies’, ‘monitoring agencies’, ‘agencies to promote social dialogue at 
the European level’ and ‘executive agencies’.147 Quasi-regulatory agencies 
deal with regulatory standards in the context of the internal market, such 
as Offi ce for the Harmonisation of the Internal Market, the Community 
Plant Variety Offi ce, European Agency for the Evaluation of  Medicinal 
Products. Monitoring agencies provide information and advice for the EU. 
Such agencies include the European Monitoring Centre for Racism and 
Xenophobia, and the European Food Safety Authority. Social Dialogue 
Agencies include the European Foundation for the Improvement of Living 
and Working Conditions and the European Centre for the Development 
of Vocational Training and the European Agency for Safety and Health 
at Work. Executive agencies are those such as the Translation Centre for 
Bodies in the EU and the Agency for Reconstruction in Kosovo. 

The Borders Agency does not fi t neatly into any of  these categories. 
Clearly it has many of  the features of  a monitoring agency. However, it 
will also be engaged in operational activities, either as ‘co-ordinator’ of 
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national co-operation, or arguably through its own staff, who appear to 
have coercive powers.148 However, it is diffi cult to regard it as an executive 
agency, given the strong political dimension to its role. It certainly cannot be 
regarded as a regulatory agency, having no formal rule setting role. Indeed, 
the impetus for its creation distinguishes it from other EC agencies. These 
generally emerge out of ‘the perception of EU citizens and economic actors 
alike, that the present system – with its heavy concentration on rule-making 
and its weak control of the enforcement process – is no longer able to cope 
with the regulatory challenges of  globalised markets’.149 Here, although 
there will shortly be some common rules in the form of the Borders Code, 
enforcement capacity outstrips normative standards. 

Few provisions to ensure the accountability and scrutiny of the Agency. 
Nonetheless, already, the talk is of  increasing its powers. The Hague 
Programme refers to the fact that although ‘[t]he control and surveillance 
on external borders falls within the sphere of national border authorities 
… in order to support Member States with specifi c requirements for control 
and surveillance of long or diffi cult stretches of external borders, and where 
Member States are confronted with special and unforeseen circumstances 
due to exceptional migratory pressures’, the European Council:

• invites the Council to establish teams of  national experts that can 
provide rapid technical and operational assistance to Member States 
requesting it, following proper risk analysis by the Border Management 
Agency and acting within its framework, on the basis of a proposal 
by the Commission on the appropriate powers and funding for such 
teams, to be submitted in 2005;

• invites the Council and the Commission to establish a Community 
border management fund by the end of 2006 at the latest;

• invites the Commission to submit, as soon as the abolition of controls 
at internal borders has been completed, a proposal to supplement 
the existing Schengen evaluation mechanism with a supervisory 
mechanism, ensuring full involvement of Member States experts, and 
including unannounced inspections.150

In addition, the Hague Programme foresees that this review of the Agency’s 
tasks ‘should include the feasibility of the creation of a European system 
of border guards’.151

Reservation of Implementation Powers to the Council

As mentioned above, the Common Borders Manual and Common Consular 
Instructions are peculiar in that they may in effect be supplemented by 
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the Council’s exercise of its implementing powers. Rather than employing 
normal comitology procedures, the Council has reserved implementation 
powers to itself.152 In March 2001, the European Parliament had voted to 
reject these initiatives, on the basis that they would upset the EC institutional 
balance. Subsequently, the Commission brought annulment proceedings 
against the Council. 

The judgment embodies not only the ECJ’s defi nitive interpretation of 
Article 202 EC153, but also its endorsement of the particularism of border 
policies.154 In justifying its departure from normal comitology practices, 
the Council merely invoked the enhanced role of  the Member States in 
border control issues, and their sensitivity due to their inherent link with 
third countries. In upholding the reservation of  implementation powers 
to the Council, the Court accepted these assertions in their entirety. In 
contrast, AG Leger opined that it was not compatible with Article 202 EC, 
which permitted the Council to reserve for itself  implementation powers 
only in exceptional cases, with specifi c reasons pertaining to the particular 
measure (rather than the particular fi eld), before the reservation could 
be justifi ed. The implementing powers have been used on a number of 
occasions.155 As Pastore (2004) notes, the Community method is undergoing 
structural derogations which leave the major part of executive action under 
the control of the Member States’.156 In contrast, under the draft Borders 
Code, implementing powers have been conferred on the Commission, albeit 
subject to a regulatory procedure, allowing amendment to the Annexes I 
to XII of the Code.157

The Schengen Information System

European migration control databases have emerged to operationalise the 
entry control system. The Schengen Information System (SIS) became 
operational on 26 March 1995, with France, Germany, Belgium, the 
Netherlands, Luxembourg, Spain and Portugal participating. Italy, Austria 
and Greece signed on in 1997, with Denmark, Sweden, Finland, Norway 
and Iceland in 2000. The UK and Ireland will join later in 2005, but cannot 
access migration data as it does not participate in Schengen more generally. 
With its recent referendum, Switzerland has signed up to Schengen so will 
use the SIS from 2008. SIS is an extensive multipurpose database housed in 
Strasbourg, supplemented by the SIRENE158 database which permits the 
exchange of additional information, such as fi ngerprints and photographs. 
The operation of the SIS has been subject to much criticism, particularly 
as it may be diffi cult to challenge non-admission and deportation decisions 
based on information contained therein.
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Currently, six types of ‘alert’ are entered into the system:

• Those wanted for arrest and extradition (Article 95);
• Those to be refused entry into Schegenland (Article 96);
• Missing and dangerous persons (Article 97);
• People wanted to appear in court (Article 98);
• People to be placed under surveillance (Article 99); and
• Lost and stolen objects (Article 100).

These grounds are ambiguous, particularly Article 96, refusal to entry. 
Two main categories emerge. First, those who are refused entry on public 
order or national security grounds and second, those who have not complied 
with national immigration law. It allows authorities to enter the names of 
those refused entry, with the effect that they will not be able to enter any 
of the other Contracting States. Some states appear to make routine use of 
Article 96 alerts, with Germany and Italy accounting for over three-quarters 
of the alerts.159 In 2003, the Schengen Joint Supervisory Authority initiated 
a review of  national practices under Article 96160, which has yet to be 
published. Brouwer notes that states interpret these criteria very differently, 
and that data is stored for excessive periods.160 In addition, there is no 
regular reporting of the SIS records, so it is ‘diffi cult, not to say impossible, 
to assess the added value and practical usefulness of the use of SIS.’161 

In 2001, the JHA Council agreed to fund the development of SIS II.162 The 
method employed also represents a dubious form of comitology practice. The 
Regulation did confer implementing powers on the Commission. However, 
the Council imposed a novel combination of regulatory and management 
committee structures on the Commission, which effectively precluded the 
Commission from the exercise of those implementing powers.163 

At the same time, the Commission issued a Communication on SIS 
II noting that ‘some of  the proposals currently under discussion would 
fundamentally change the functions of SIS, transforming it from a reporting 
system to a reporting and investigation system’.164 In May 2003, the JHA 
Council concluded that there was full or wide-ranging agreement on greatly 
extending the nature of  the information contained in the ‘alerts’ on the 
system and the access and use of that information.165 Based on a Spanish 
proposal, a 2004 Regulation provides a legal basis for the information 
sharing by SIRENE offi ces, allows additional information to be added 
to the SIS, and permits visa authorities to access certain information 
stored.166 Council Conclusions of 24 February 2005 allows EUROJUST 
and EUROPOL access to some SIS data.167 It thus appears that move to SIS 
II is already in train, with contracts signed with the technical consultants 
who will develop the enhanced system.168 These operational changes have 
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taken place without any formal amendment to the original SIS. Substantive 
changes have effectively been achieved through ‘operational’ alterations to 
the system.169 It was not until 31 May 2005, that the Commission issued 
three formal proposals on SIS II.170

The Visa Information System

In June 2002, the Council adopted Conclusions on the development of a 
Visa Information System, ‘an extremely capacious and powerful database 
containing personal and biometric data relating to all third-country nationals 
who ask for a visa to enter the EU, regardless of the outcome of the visa 
application’.171 Thus, it should include over 20 million records annually, to be 
held for ten years. It is to share a common technical platform with SIS II. The 
Council Conclusions of 19 February 2004 identify a range of aims for the 
system, ranging from the implementation of visa policy to fi ghting terrorism, 
readmissions, implementation of the Dublin II Regulation. The decision to 
establish the system was made by the Council on 8 June 2004.172 

However, considerable legal changes are required in order to make VIS 
operational. Thus, in December 2004, the Commission proposed a formal 
regulation.173 The Council will adopt the decision on VIS by QMV, with 
co-decision of the European Parliament, probably in mid-2006. However, in 
light of the Council’s decision of June 2004 and other important decisions 
taken by the Council in the form of Conclusions, without going through 
formal legislative channels,174 the Council may well have rendered the 
creation of the VIS a fait accompli. In addition, the proposed regulation 
does not clarify the permissible uses of VIS data, as is apparent from the 
decision to allow law enforcement offi cers access to the information. In 
effect, through a mixture of  informal conclusions and the instigation of 
operational changes, the EP’s role has been marginalised. A battle looms on 
this issue. The EP’s rapporteur has made it clear that the EP will insist on 
its full legislative involvement.175 She states that ‘the European Parliament 
is being placed in an impossible position by being asked to decide by co-
decision on the substance of the VIS proposal without having before it the 
whole serious of other intended measures necessary to effective operation 
of VIS’.176

ASYLUM POLICY

The most comprehensive range of  EC measures has been adopted on 
asylum, leading to the claim that the ‘foundations’ for a common asylum 
policy have been laid, with the end of  the ‘fi rst stage’ of  the legislative 
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programme.177 The Amsterdam Treaty required the adoption of ‘minimum 
standards’ on a range of issues, with a fi ve year deadline of 1 May 2004. A 
temporary protection measure was agreed quickly in 2001.178 The measure 
to determine the Member State responsible for examining asylum claims is 
based on the Dublin Convention, recast as a Community instrument, the 
Dublin Regulation.179 Minimum standards on the reception of  asylum 
seekers were established in the Reception Conditions Directive.180 The 
Qualifi cation Directive defi nes when third country nationals qualify as 
refugees and beneficiaries of  subsidiary protection.181 The final most 
controversial measure, the Procedures Directive, is yet to be formally 
adopted.182 Measures were also required (though not within fi ve years) on 
‘burden-sharing’ between Member States. The European Refugee Fund is 
based on this legal base.183 

A comprehensive examination of these measures would not be possible 
here.184 Instead, the aim is to examine the interaction between national 
administrations in both elaborating asylum policy and more particularly, 
dealing with asylum claimants. It thus traces the emergent administrative 
structures and in light of  that examination, outlines the administrative 
governance methods that characterise the so-called ‘Common European 
Asylum System’. 

Elaborating Common Standards

Asylum law has its basis in international human rights instruments, in 
particular the Refugee Convention. Notwithstanding these binding 
international standards, Member States interpreted the refugee defi nition 
in different ways. Early non-binding EU measures tended to focus on 
procedural, rather than substantive, matters185 although these measures led 
to widely divergent national practices, particularly on STC.186 Nonetheless, 
by the mid-1990s, SCO and STC practices were ubiquitous in the EU. 
These EU measures were in fact a response to, rather than the animus for, 
the adoption of these novel practices at the national level. As Byrne et al. 
(2004) put it ‘[s]ub-regional transformation continued the actual work, while 
the unwitting credited the regional process and compounded the myth of 
a Brussels dictat’.187 

The process of  horizontal policy transfer and that of  vertical policy 
harmonisation were closely interlinked. The EU provided the context for 
the horizontal policy transfer. First, it allowed the development of policy 
networks, where policy makers acquire new policy tools and options. Second, 
and more important, the EU served to legitimate contested policy initiatives. 
Controversial new practices were presented domestically as mandated 
by ‘Europe’.188 Thus, the EU facilitated and legitimated the process of 
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horizontal policy transfer, leading to a radical transformation of national 
asylum systems in the early 1990s, notwithstanding the weak harmonisation 
measures. The safe country practices which characterised those new systems 
have been carried over into the post-Amsterdam measures.189 

To claim asylum within the EU, an individual must reach an EU Member 
State or otherwise bring herself within that state’s jurisdiction. Typically, this 
means entering the EU illegally, as the EU entry control system, as outlined in 
the second section of this chapter, renders it very diffi cult to enter the EU by 
legal means. Assuming the asylum seeker makes a formal claim for asylum, 
she will have that claim examined by an administrative body. Many states 
operate separate border procedures, and the Procedures Directive allows such 
practices to continue.190 The nature of the procedure to be applied depends 
principally on whether the application is deemed admissible or unfounded. 
Inadmissible applications include those to be transferred under the Dublin 
system or another non-EU Member State deemed to be STC. An application 
may be deemed unfounded on a range of grounds, including on the basis of 
the asylum seekers’ coming from an SCO. (The Procedures Directive in fact 
confl ates the issue of inadmissibility and unfoundedness.) 

At present, Member States apply divergent rules on these issues, and the 
Procedures Directives will allow much leeway to continue these different 
approaches. Indeed, such is the discretion afforded by the Directive that 
it appears that most applications could be dealt with under inadmissible/
unfounded procedures. The Directive is thus of  dubious utility as a 
harmonisation instrument. Indeed, it does not even achieve any institutional 
harmonisation, as it allows Member States to establish a range of divergent 
bodies to process claims.191 

The Procedures Directive did foresee the adoption of  a common 
mandatory list of  SCOs and STCs. However, the attempt to agree such 
the SCO list failed,192 and in the absence of  such agreement, Member 
States may continue to adopt and apply their own national lists.193 The 
procedures foreseen in the Directive for the adoption of common lists are 
unusual, in that they are to be adopted by the Council by qualifi ed majority, 
with mere consultation of the European Parliament. It is to be determined 
by the Council by qualifi ed majority vote, with mere consultation of the 
European Parliament.194 There is a legal impediment to creating such an 
implementation mechanism, as it is not envisaged in Title IV EC. Rather, 
what the Treaty envisages in Article 67(5) EC, is that once the Council 
has adopted ‘common rules and basic principles’ in relation to asylum 
procedures by unanimity, further measures in this fi eld must be adopted 
under co-decision. Thus, agreeing the common list by QMV with mere 
consultation may infringe the prerogatives of  the European Parliament, 
and disturb the institutional balance of the Treaty.195 
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Allocating Responsibilty – From the Dublin Convention to the Dublin 
Regulation

The Dublin Convention is premised on the pooling of  responsibility for 
processing asylum claims among the EU Member States. However, legally 
this is a dubious premise, as a state’s international legal responsibility 
is to each individual asylum seeker within its jurisdiction. Transferring 
responsibility from one State to another is impermissible, unless comparable 
human rights protection can be assured in the asylum system of the receiving 
state, as the European Court of Human Rights held in the TI case.196 The 
case clearly illustrates that transfers to third countries without safeguards 
will violate the ECHR. As Guild (2004) notes, the decision means that 
‘Member States, rather than passing their human rights obligations vis-à-vis 
asylum seekers to one another with the individual, in fact remain engaged 
and the protection to the individual is reinforced’.197 

In addition, the Dublin Convention was highly impractical. Most 
commentary on the Dublin Convention has been overwhelmingly 
negative.198 It simply did not work. The Commission has acknowledged 
the many practical problems that beset the Convention, noting that only 
1.7 per cent of asylum applications fi led in Dublin states from January 1998 
to December 1999 were transferred. Nonetheless, the Commission insisted 
that the instrument’s underlying precepts were sound, in particular that 
the country that admits the asylum seeker should in principle process her 
claim.199 As Hansen (2000) has observed, ‘despite [its] inadequacies, Dublin 
is institutionalized across the EU’200 and has recast in Community law in 
the form of the Dublin Regulation.201 Although in this respect the Dublin 
Regulation mimics the Convention, its context has considerably changed. 

With EU enlargement, the scope for Dublin rather than STC removals 
has increased. Most of the CEEC and Baltic states previously potentially 
regarded as STCs are now, as of  1 May 2004, EU Member States.202 As 
such, transfers from the former EU15 to the new Member States will be 
covered by the Dublin Regulation, rather than the STC formula. STC may 
be used (or rather abused) to transfer applicants to countries neighbouring 
the enlarged EU, including Albania, Belarus, Bulgaria, Croatia, Macedonia, 
Romania, the Russian Federation, Serbia and Montenegro, Turkey and 
Ukraine. 

Administrative Cooperation and Convergence

The Dublin system and STC rules create various pressures for administrative 
co-operation and convergence. First, there must be liaison and open 
communication between national administrators. Second, the transit route 
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of the asylum seeker must be verifi able – hence the Eurodac system. Third, 
comparable levels of protection are a requirement for the fairness, legality 
and operability of  the system. Fourth, for STC, co-operation with third 
countries must be secured.

Liaison
In order to make the Dublin rules operate, there must be systems of com-
munication between national administrators. As Van Selm (2005) notes:

Only one EU measure comes close to adding a pan-European dimension to 
dealing with asylum claims: the Dublin II regulation. … In order to implement 
the Dublin Regulation effectively, several Member States have exchanged, on 
a bi-lateral basis, liaison offi cers, who deal with the inter-state communication 
on the individual cases. Usually these exchanges are with neighbouring states, 
through which a ‘Dublin case’ may have passed in transit.203

The Immigration liaison offi cers network further formalises this existing 
cooperation.204

Eurodac
For Dublin to operate, it must be possible to prove the transit route of 
the asylum seeker. This led to the introduction of the Eurodac205 system, 
the fi rst measure to be adopted in the asylum fi eld post-Amsterdam. It 
requires authorities to take fi ngerprints of three categories of persons: (a) 
asylum seekers; (b) all those found crossing the EU external frontier without 
authorisation; and (c) a power to fi ngerprint those found unlawfully in the 
territory.206 Within its fi rst year of  operation, a total of  271 573 records 
were created, being 246 902 asylum seekers, 7857 illegal-border crossings, 
and 16 814 persons apprehended illegally.207 In its second, the total number 
was 287 938: 232 205 asylum seekers, 16 183 illegal-border crossings, and 39 
550 persons apprehended illegally residing within a Member State.208 

The extension of Eurodac to category (b), irregular border crossers, has 
been explained by a German politician in these terms:

Our practical experience has shown that many applicants for asylum cross the 
external border yet do not lodge their application within the fi rst Member State 
they have entered. Instead, they travel further to the receiving country of their 
personal choice. Once they arrive there, it cannot be proven any more which part 
of the external border they actually crossed. In contrast to the provisions of the 
Dublin Convention and due to a lack of evidence concerning the responsibility 
of other Member States, the receiving country chosen by the applicant is thus 
responsible for considering the asylum claim. For these reasons, Germany has 
demanded not only collecting fi ngerprints of asylum seekers, but aloes those of 
aliens who have entered illegally. Only by these means will it be possible to identify 
the state where the asylum seeker initially crossed the external border.209
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The Council has established a very broad defi nition of category 2.210 Thus, 
even this very specifi c instrument has taken on additional functionalities, 
refl ecting the function-creep all to common in such an apparatus.

In practice however, it is apparent that there may be little incentive to 
fi ngerprint asylum seekers whose intention is to claim asylum elsewhere, 
due to the uneven domestic impact of the Dublin system. What incentive 
for Italy to fi ngerprint asylum seekers who would claim asylum in Germany, 
triggering Italy’s responsibility under the Dublin rules? As Brouwer (2002) 
notes, ‘As this fi ngerprinting can only have as a result that the person 
concerned, who is found later in another Member State, will be sent back to 
the former Member State, one can reasonably doubt if  the authorities in the 
fi rst State will be very willing to execute the Eurodac Regulation’.211 Hence, 
moves to send border offi cers to other countries, and enhance oversight of 
each country’s application of the rules. The Hague Programme alludes to 
the creation of an ‘supervisory mechanism, ensuring full involvement of 
Member States experts, and including unannounced inspections’.212

Eurodac has some interesting features from an administrative governance 
perspective. Its Central Unit is managed by the Commission. The Central 
Unit contains the Automated Fingerprint Indentifi cation System (AFIS) 
which receives and transmits the ‘hit–no hit’ information to the National 
Access Points in each Member State. The Central Unit is in fact managed 
by a private company, following a restricted call for tender. The Commission 
established an informal comitology structure to assist with management 
of  the Central Unit, which it describes as an ‘informal expert group’ of 
‘Eurodac national contact points’ which then became a ‘users’ forum’ once 
the system came into effect.213 The Commission notes that ‘the Eurodac 
Regulation has also foreseen the creation of a Committee in accordance 
with Decision 1999/468/EC. However, since the Council reserved for itself  
the adoption of the implementing rules and given the insignifi cant nature of 
the tasks delegated to the Commission via the “comitology” procedure, the 
Commission has not called for a meeting of the Eurodac Committee.’214

Comparable protection
Dublin and STC also create pressure not only for legal and procedural 
harmonisation, but also to achieve similar outcomes as regards asylum 
claims. The Qualification Directive does remove some of  the most 
egregious disparities in the interpretation of  the refugee defi nition and 
also harmonises the defi nition of  complementary protection. However, 
in procedural terms, harmonisation has not been achieved. In addition, 
asylum systems in the different Member States continue to reach widely 
divergent results, as evidenced in the different recognition rates for asylum 
seekers from different countries. 
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For example, UNHCR has stated that all those Chechens whose place 
of permanent residence was the Chechen Republic prior to their seeking 
asylum abroad should be considered in need of international protection, 
unless there are serious grounds to exclude her from refugee status under 
the Refugee Convention.215 However, as ECRE notes:

Throughout Europe the treatment of  Chechens seeking protection varies 
considerably, with refugee recognition rates216 in 2003217 ranging from 0% 
(Slovakia) to 76.9% (Austria),218 showing that for many Chechens, the outcome 
of the ‘asylum lottery’ will very much depend on the country in which they seek 
asylum.219

Normally a Chechen asylum seeker who claims asylum in Austria having 
entered the EU via Slovakia would be returnable to Slovakia under the 
Dublin rules. However, given the likelihood that her asylum claim will be 
refused in Slovakia, that transfer would violate Austria’s international legal 
responsibility. 

In response, there are moves to ensure that comparable country of 
origin information is used by the determination authorities of the Member 
States and in the implementation of the new Directives. Indeed the Hague 
Programme refers to the establishment in 2005 of ‘appropriate structures 
involving the national asylum services of the Member States with a view to 
facilitating practical and collaborative cooperation’.220 This may ultimately 
lead to the joint processing discussed in the following subsection.

The external dimension
STC practices include third countries in the European Asylum System. 
While the Preamble of  the Dublin Convention provided that applicants 
should be guaranteed examination by a Member State, the Preamble to the 
Dublin Regulation omits reference to this aim.221 Article 3(3) of the Dublin 
Regulation reiterates the provisions of  the Convention on STC.222 The 
adoption of STC rules has inherent external dimensions.223 The application 
of STC rules means that Member States may transfer asylum seekers to non-
EU Member States. The Procedures Directives establishes two sets of rules 
for STC, one for STC generally and another for so-called ‘Supersafe third 
countries’ in the European region (SuperSTC). The attempt to harmonise 
the criteria for the application of  STC rules failed, with key issues left 
to be elaborated later. For example, the Directive leaves it to national 
legislatures to elaborate ‘rules requiring a connection between the person 
seeking asylum and the third country concerned based on which it would be 
reasonable for that person to go to that country’.224 The provisions of the 
Directive on SuperSTC allow Member States to deny access to the procedure 
to all asylum seekers who arrive ‘illegally’ from designated countries.225 
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The provision refers to the applicant ‘seeking to enter or who has entered 
illegally’. Member States may provide ‘no, or no full, examination’ of the 
asylum claim of such persons.226 The underlying assumption is that these 
European countries ‘observe particularly high human rights and refugee 
protection standards’.227 

As Lavenex (2001) characterises it, Member States’ STC practices 
‘unilaterally incorporated third countries outside their legal and political 
domain, such as the CEECs, into their system of redistribution for handling 
asylum claims’.228 She traces the extension of  STC to neighbouring 
countries though three routes – the extension of the Dublin and Schengen 
Conventions themselves,229 Third Pillar measures such as the London 
Resolutions discussed above and, in particular, readmission agreements. 
These agreements, originally tools for expulsion of failed asylum seekers 
and illegal immigrants, were extended to facilitate removal to STCs for 
processing by extending their personal scope from the nationals of the third 
country, to include those of  other nationalities, who could have sought 
protection there. As Noll (2000) notes, these were concluded at ‘an amazing 
pace’ throughout the 1990s ‘leaving a profound mark on the system of 
extraterritorial protection’.230 For example, in tandem with its internal 
constitutional reforms introducing STC, Germany concluded agreements 
with Romania, Poland, the Czech Republic, Bulgaria, Croatia, the Federal 
Republic of Yugoslavia and Bosnia. 

At the European level, the 1991 Readmission Agreement between Poland 
and the Schengen countries, facilitated STC returns to Poland. It was but 
the fi rst multilateral measure in this area. It inspired the later Council 
Recommendation concerning a specimen Bilateral Admission Agreement 
between a Member State of  the EU and a Third Country (1 December 
1994), itself  followed by a range of  other recommendatory measures.231 
In practice, any country entering into an association or co-operation 
agreement with the EC was required to agree to enter into readmission 
obligations with any Member State so desiring.232 In 1999 the Council’s 
policy on readmission agreements was further developed, requiring any 
country entering into any association or co-operation agreements with the 
EC to also agree to a readmission clause for its own and third country 
nationals.233 Since the Treaty of Amsterdam clarifi ed the EC’s competence 
in this fi eld,234 the EC itself  has entered into readmissions agreement with 
Hong Kong,235 Sri Lanka,236 Macao237 and Albania.238 In addition, the 
Council has granted the Commission negotiating mandates to negotiate 
with Morocco and Russia (since 2000) and Ukraine (June 2002), Algeria, 
Turkey and China (November 2002).

UNHCR generally prefers readmission agreements to the unilateral 
application of  STC, as the former at least assist in assuring that the 
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transferred protection seeker is admitted to a determination process.239 
Nonetheless, readmission agreements have been criticised as unfair, 
unbalanced and contradictory policy tools.240 Although they typically 
contain a statement that the agreement is to be applied without prejudice 
to the Refugee Convention, there is no mechanism to ensure that protection 
concerns are addressed. Clearly, the EU is using these agreements as a 
defl ection strategy. The other parties, generally weaker, may simply bow 
to the will of  the powerful EU. Others may require incentives. The early 
Polish example is instructive, where visa free tourist travel and fi nancial aid 
were the incentive.241 

Once in place, it appears that the number of applicants transferred under 
these agreements is relatively low, as the agreements are cumbersome in 
practice.242 Nonetheless, they have other indirect effects. The EU15’s 
neighbours, as well as being regarded as STCs by EU Member States, in turn 
adopted STC rules themselves.243 UNHCR highlights a resultant problem 
in its Background Paper on STC,244 namely that the chain of return may 
thereby become interminable. In addition, third countries are encouraged to 
increase border controls. As well as exporting asylum seekers and the STC 
practice itself, EU countries also transferred border control technology and 
resources. Border controls are thus increased, making it even more diffi cult 
for asylum-seekers to enter the EU in order to seek protection. 

Future Directions – Single/Joint/External Administrative Processing of 
Asylum Claims?

In November 2000 the Commission published a Communication entitled 
‘Towards a Common Asylum Procedure and a Uniform Status Valid 
Throughout the Union for Persons Granted Asylum’245 which pointed to the 
move towards a ‘one-stop shop’ type of procedure. In the Communication 
the Commission also undertook to launch a study as the basis for further 
refl ection. The Study on the Single Asylum Procedure ‘One-stop shop’ 
Against the Background of the Common European Asylum System and the 
Goal of a Common Asylum Procedure was issued in January 2003. The 
Communication ‘A More Effi cient Common European Asylum System: 
the Single Procedure as the Next Step’246 is the most recent contribution 
on this theme. In contrast, the draft Procedures Directive only applies 
to claims under the 1951 Geneva Convention. Member States may, but 
they are not obliged to, apply the Directive to applications for subsidiary 
protection in which case they shall apply the Directive throughout their 
procedure.247 Indeed, the Procedures Directive will allow the proliferation 
of special procedures for different types of protection claims. The single 
procedure remains elusive. 

Hofmann 03 chap08   320Hofmann 03 chap08   320 4/5/06   08:27:194/5/06   08:27:19



 The Europeanisation of asylum and immigration policy 321

Nonetheless, despite (or because of ?) the failure to streamline and 
rationalise national procedures, discussion has lately turned to establishing 
joint processing. In the Hague Programme, the European Council requested 
the Commission to ‘present a study on the appropriateness as well as the 
legal and political implications of joint processing of asylum applications 
within the Union’.248 It is envisaged that through some assistance on matters 
such as countries of  origin, as well as in addressing particular pressures 
on the asylum systems and reception capacities resulting, inter alia, from 
their geographical location. Then, the Programme suggests that after a 
common asylum procedure has been established, these structures should be 
transformed into ‘a European support offi ce for all forms of cooperation 
between the Member States relating to the Common European Asylum 
System’.249 This is a new objective, which has not previously appeared in 
EU policy documents. At present, there is limited co-ordination between 
national asylum services through Eurasil.

Most controversially, the Hague Programme also refers to a ‘separate 
study’ to be conducted ‘in close consultation with UNHCR’ to examine ‘the 
merits, appropriateness, and feasibility of the joint processing of asylum 
applications outside the EU territory, in complementarity with the Common 
European Asylum System and in compliance with the relevant international 
standards’.250 The latter suggestion is the burning issue in asylum policy 
today, having been fl oated by several Member States over the past few years, 
most notably the Denmark and the UK.251 UNHCR has also contributed to 
this debate, albeit in a reactive manner, with its ‘three prongs’ approach,252 as 
has the European Commission.253 Both UNCHR and the Commission insist 
that any joint processing must take place within the EU. The Commission 
presented its Communication to the Thessaloniki European Council in 
June 2003, where there appears to have been strong opposition from several 
Member States to the idea of  such processing centres. Nevertheless, the 
Conclusions noted that Austria, Denmark, the Netherlands and the United 
Kingdom in co-operation with the UNHCR were investigating methods to 
enhance protection in the region of origin.254 

The Procedures Directive seems to leave space for external processing. The 
STC provisions are weak, and could conceivably be implemented to allow 
removal for processing to areas outside the EU, even where the applicant 
has no signifi cant prior connection to the third country. The SCO provisions 
also appear to permit removals of applicants, even where a person is not 
the national of  the country in question. This outcome is unsurprising. 
Throughout the negotiation process, the position of some Member States, 
in particular the UK, was informed by its future plans to process asylum 
seekers outside its own territory. 
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CONCLUSIONS 

In light of the preceding discussion, I consider whether the intensive trans-
governmentalism that has for so long characterised governance of this area 
is on the wane. 

Generally speaking, there is an emphasis on operational co-operation, in 
place of legislative activity. As Hansen (2004) notes, border management in 
particular is a prime case of policy being made by ‘street level bureaucrats’.255 
EU administrative governance here is far removed from the regulatory state. 
Majone’s (1996) thesis is based on the gulf  between the EC’s extensive rule-
making capacity and limited administrative infrastructure.256 In contrast, 
in this fi eld, operational co-operation has preceded and indeed overtaken 
any common rule-setting in a range of areas. Instead the trend is towards 
the development of common institutions, in advance of common rules. The 
Borders Agency exemplifi es this trend. 

As the external dimension of  immigration and asylum policymaking 
comes to dominate, foreign ministries may recapture lost ground. Perhaps 
diplomats will regain the ground lost to policemen once more?257 Anecdotal 
evidence suggests that it has been diffi cult to engage other ministries and 
Councils in the immigration and asylum issues, but as funding spent on these 
projects continues to increase, this may well change. The massive budget 
of the AENEAS programme and moves to co-operate with states such as 
Libya on migration control issues are likely to rouse interest beyond the 
corridors of interior ministries.

The changes to primary lawmaking procedures, in particular the move 
to QMV and co-decision in key areas, is also likely to have an impact. 
The EP is now a player, as evidenced in the laudable changes introduced 
by the EP to the Borders Code. However, it remains to be seen how the 
sidelining of its legislative role in relation to the VIS will be dealt with. The 
Article 66 EC legal base, which allows the Council to agree administrative 
co-operation measures without co-decision, is a likely fl ashpoint for this 
inter-institutional rivalry. As for the Commission, it was understandably 
weak as it shared its legislative initiative and the Council acted unanimously. 
The move to QMV and co-decision will certainly enhance its capacity. 
Nonetheless, the JHA Directorate General is still perceived as relatively 
weak, having previously been an understaffed task force within the General 
Secretariat of the taskforce. 

As regards delegated legislation, it appears that the ECJ’s ruling in Case C-
257/01 Commission v Council has given the Council carte blanche to reserve 
implementation powers to itself in the immigration and asylum fi eld, at least 
where borders and admissions are concerned. The Commission has little 
legal ammunition to insist on being granted implementation powers. The 
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Eurodac example is instructive. Although charged with the management of 
the system, the Commission’s rule-setting capacity is negligible. In contrast, 
under the Borders Code, the Commission has some delegated rule-making 
capacity, albeit subject to a regulatory committee.

Nonetheless, the impact of these changes to formal lawmaking procedures 
will be muted, as we move from a legislative to an implementation phase. 
As the Hague Programme makes clear, we are now entering a phase of 
consolidation and co-operation, rather than rule-setting. Indeed, the 
tendency to develop new practices without formal legislative authority 
remains a strong feature in this area. This is particularly evident with regard 
to SIS II and VIS, which have been politically agreed and indeed normatively 
structured in advance of formal legislation. 

The ECJ’s restricted role in Title IV EC remains. Nonetheless, as we 
enter this period of  implementing and operationalising the Amsterdam 
acquis, the role of the ECJ will become more important. Its ruling in the 
Family Reunifi cation challenge will determine the extent to which human 
rights concerns will temper the EU’s securitisation of  migration. It may 
well encourage the EP to continue to strategically litigate human rights 
points. The very communautarisation inherent in Amsterdam has normative 
implications, in that in implementing the Amsterdam acquis, Member States 
must comply with the general principles of Community law and respect the 
direct effect and supremacy of  those provisions. In some respects, those 
measures themselves on their face fall short of the general principles. For 
example, the Procedures Directive provisions on non-suspensive appeals 
fail to ensure the requisite Community standard of access to justice. Again, 
it remains to be seen how national administrations will respond to the 
challenge of meeting implementation deadlines, complying with the letter of 
the new measures, and the unwritten body of general principles. Access to 
justice in order to challenge refusals to enter takes on particular signifi cance 
in light of the growing reliance on biometric data. Evidence suggests that the 
error rate (where people are wrongly rejected) is between 0.5 per cent and 1 
per cent. Brouwer (2005) suggests ‘with an expected number of 20 million 
visa applicants as of 2007 in the EU, this could lead to 100 000 to 200 000 
persons who will be wrongly rejected a visa [sic] or shall have troubles getting 
access to the EU’. 258 The further judicialisation of immigration and asylum 
policy seems an inevitable consequence, notwithstanding moves to develop 
non-judicial methods to ensure protection of fundamental rights.259

The implementation and operationalisation of Amsterdam acquis may 
also prompt a greater degree of  vertical and horizontal convergence in 
administrative practice. This certainly seems to be the vision of the Hague 
Programme, in particular as regards the emergence of the European Support 
Offi ce for asylum processing and possible joint processing. The Dublin 
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system already creates strong incentives for administrative practice to 
converge. However, the Procedures Directive suggests a different vision, 
one characterised by a multiplicity of procedures, spawning diverse national 
decision-making bodies, each subject to different procedural guarantees. The 
temptations of the pull-factors thesis will only continue to drive competition 
between the Member States to degrade procedural protections, and develop 
restrictive and defl ective practices. 

Intensive transgovernmentalism characterised immigration and 
asylum policymaking in the first five years post-Amsterdam, albeit 
in a newly communitaurised context. National officials from interior 
ministries continued to dominate agenda setting, policy elaboration and 
implementation. While, current trends suggest a shift from this approach, it 
remains to be seen how administrative governance will develop as the post-
Amsterdam legislative measures and operational mechanisms come into 
effect. We are entering a crucial period of implementation, consolidation 
and institutionalisation. 
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2002).
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 118. Council Regulation (EC) No 539/2001 of  15 March 2001 listing the third countries 
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 142. Para 47 Council Action Plan for the Management of External Borders.
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 144. COM (2003)323, para 2.2.
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 146. Article 1(2).
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 177. Committee of  Civil Liberties, Justice and Home Affairs Working Document on the 
Proposal of 28 December 2004 for a Regulation of the European Parliament and of the 
Council Concerning the Visa Information System (VIS) and the Exchange of Data between 
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in One of the Member States SEC (2000) 522, 21 March 2000; Evaluation of the Dublin 
Convention SEC (2001) 756 fi nal, 13 June 2001.

 201. R. Hansen, ‘Asylum Policy in the European Union’, Geo Immigr LJ 779, 799 (2000).
 202. Commission Regulation (EC) No 1560/2003 of 2 September 2003 laying down detailed 

rules for the application of Council Regulation (EC) No 343/2003 establishing the criteria 
and mechanisms for determining the Member State responsible for examining an asylum 
application lodged in one of the Member States by a third-country national [2003] OJ 
L 222.

 203. These are Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, 
Slovakia and Slovenia. Bulgaria, Croatia, Romania and Turkey are currently candidates 
for EU membership.

 204. J. Van Selm, ‘European Refugee Policy: is there such a thing?’, New Issues in Refugee 
Research (UNHCR Working Paper No 115 May 2005).
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 206. Council Regulation (EC) No 2725/2000 of  11 December 2000 concerning the 
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of the Dublin Convention [2000] OJ L316/1; Council Regulation (EC) No 407/2002 of 
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effective application of the Dublin Convention [2002] OJ L62/1. 
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Unit SEC(2004) 557 of 5 May 2004, pp. 10–11.
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p. 244.
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 215. Ibid, pp. 8–9.
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recognised refugees, number of persons granted other forms of protection, and persons 
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 218. Refugee recognition rates for 2004 were not available at time of writing. 
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countries see Norwegian Refugee Council, Whose Responsibility? Protection of Chechen 
Internally Displaced Persons and Refugees, May 2005. 
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 221. Hague Programme, above note 18, p. 9.
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the Responsibility for Examining an Asylum Application’, in C. Dias Urbano de Sousa 
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2004) 37.

 223. Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and 
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application lodged in one of the Member States by a third-country national [2003] OJ 
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law.’
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 227. Article 35A(1).
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 229. S. Lavenex, Safe Third Countries: Extending the EU Asylum and Immigration Policies to 
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or Norway, 2001.

 231. G. Noll, Negotiating Asylum (Martinus Nijhoff, 2000), p. 203. For an overview see 
UNHCR Global Consultations, Background Paper No 3, Interstate Agreements for 
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ASIM 37. 

 233. See, for example, Article 13 of  the 2000 Cotonou Agreement between the EU and 
African, Caribbean and Pacifi c States [2000] OJ L317.
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 237. Agreement between the Democratic Socialist Republic of Sri Lanka and the European 
Community on the Readmission of Persons Residing without Authorisation SEC (2003) 
255, 21 March 2003.

 238. Agreement between the European Community and the Macao Special Administrative 
Region of  the People’s Republic of  China on the Readmission of  Persons Residing 
without Authorisation 30 April 2004 [2004] OJ 2004 L143/97.

 239. Agreement between the Republic of  Albania and the European Community on the 
Readmission of Persons Residing without Authorisation COM(2004) 92, 12 February 
2004.
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Policy (1 August 1994), para 1, 4.
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of  Migration and Law 359 (2003); N. Albuquerque Abell, ‘The Compatibility of 
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 242. N. Albuquerque Abell, ‘The Compatibility of Readmission Agreements with the 1951 
Convention relating to the Status of Refugees’, IJRL (1999) 60, 65.

 243. Bouteillet-Paquet, above note 241, p. 366.
 244. See, for example, R. Cholewinski, The Baltic States in the Context of the Dublin Convention 

and Related Asylum Norms (International Organization for Migration, 2001), pp. 19–56. 
Cholewinski has analysed the adoption of STC practices by the Baltic countries, at a 
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 245. UNHCR Global Consultations Background Paper No 2 The Application of the ‘Safe 
Third Country’ Notion and its Impact on the Management of Flows and on the Protection 
of Refugees (UNHCR Geneva May 2001).
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 247. Communication from the Commission to the Council and the European Parliament, ‘A 
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 248. Article 3 of Council Directive on minimum standards on procedures in Member States for 
granting and withdrawing refugee status (political agreement reached 29 April 2004).
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 250. Hague Programme, p. 9.
 251. Ibid.
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policy proposals, see G. Noll, ‘Visions of the Exceptional: Legal and Theoretical Issues 
Raised by Transit Processing Centres and Protection Zones’, European Journal of 
Migration and Law 303, (3–7) (2003).

 253. UNHCR Working Paper: A Revised ‘EU Prong’ Proposal, 23 December 2003.
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Protection Regime COM(2003) 315 fi nal, 23 June 2003.
 255. Thessaloniki European Council 19 and 20 June 2003 Presidency Conclusions, 
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 256. Hansen, above note 201, at p. 15, citing M. Lipsky, Street Level Bureaucracy (Russell 
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 257. G. Majone, Regulating Europe (Routledge, 1996).
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10.  Administrative governance in the 
fields of EU police and judicial 
co-operation

 Hartmut Aden 

INTRODUCTION

The European Union is characterised by a mix of intergovernmental and 
supranational forms of  governance since its creation by the Maastricht 
treaty in the early 1990s. The constitutional treaty will reduce the areas 
of intergovernmental co-operation if  it enters into force. This chapter will 
outline the specifi city of governance in the fi elds of police and judicial co-
operation – the policies that remained in the EU’s ‘Third Pillar’ after the 
1997 Amsterdam treaty. Governance in these fi elds is closely linked to the 
multi-level structure of the EU polity. I aim to show that specifi c forms of 
multi-level administrative and judicial governance have been developed in 
these two closely connected , but also very different fi elds. 

In spite of the intergovernmental structure of the ‘Third Pillar’ as it was 
installed in the early 1990s by the Maasticht treaty, decision-making in these 
fi elds is not purely political, but even more infl uenced by administrative 
actors than in other fi elds of European integration. This is mainly due to 
the specifi c mix of administrative and judicial governance that characterises 
these fi elds. The impact of judicial decision making, occasionally considered 
a mere ‘fi ne-tuning’ for other policies, is central not only to the direction 
policy will take but also to its legitimacy. The institutional balance within the 
policy area raises questions of legal character, like – for instance – concerns 
about the appropriate division of  power between executive and judicial 
branches, about the protection of civil liberties, about access to information 
and about control by the public.

341
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CURRENT INSTITUTIONAL AND LEGAL 
STRUCTURE: AN OVERVIEW

The acquis for the current ‘Third Pillar’ is a patchwork of  institutional 
arrangements and legal regimes.1 The Council in the confi guration of Justice 
and Home Affairs Ministers is the institutional intersection for a number 
of relatively independent sub-structures that have been institutionalised for 
police and judicial co-operation in Europe since the 1990s. The Coordinating 
Committee (Article 36 EU) consisting of senior offi cials has to manage and 
harmonise the various activities and approaches for these policy areas. As 
there are no law making powers delegated to the Commission in the ‘Third 
Pillar’s’ intergovernmental structure until now, there are no comitology 
committees in these fi elds. 

The Justice and Home Affairs Council has established a number of 
working groups consisting of government offi cials and/or representatives 
from national police or judicial institutions.2 These groups are largely 
unknown by the wider public, but they are most important for the multi-level 
coordination and implementation of policies and practical co-operation in 
these policy areas. For a number of  areas, the Commission has created 
additional working groups that comprise representatives from the Member 
States and in some cases academics and interest group representatives.3 

Table 10.1  Main institutional structures of political and administrative 
governance in the fi elds of EU police and judicial co-operation

Institution Legal basis

Justice and Home Affairs 
Council (Ministers); Co-
ordinating Committee; 
working groups at 
administrative levels

Articles 29–45 EU Treaty (Co-ordinating 
Committee: Article 36)

Schengen co-operation/
Schengen Information 
System

Schengen Agreement (1985) and Schengen 
Implementation Convention (1990); 
integrated into the EU by the Amsterdam 
Treaty, Protocol no. 2

Europol Europol Convention (1995)

Eurojust Council Decision (2002) 

Beyond the administrative working groups established by the Justice and 
Home Affairs Council, more or less autonomous institutional structures have 
emerged in these policy areas since the 1990s. The fi rst one was the Schengen 
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Agreement and especially the Schengen Implementation Convention that 
institutionalised not only the abolition of internal border controls but also 
a number of ‘compensatory measures’, such as the Schengen Information 
System as a database for police investigation and immigration control.

Europol, the European police offi ce located at The Hague, is the most 
important institutional output of  European co-operation in the fi eld of 
policing. It is based on a Convention prepared in the framework of the EU’s 
‘Third Pillar’. Europol’s offi cers gather information on transborder crime, 
exchange information and co-ordinate common investigations.

For judicial co-operation, Eurojust was set up in 2002. It is also located at 
The Hague. In an administrative structure that in some respects is similar to 
Europol, representatives from the Member States’ criminal justice systems 
are exchanging information on investigations.

A SPECIAL CASE? GOVERNANCE BETWEEN THE 
JUDICIAL AND THE EXECUTIVE BRANCH

Judicial governance is principally different from administrative governance, 
because of the high degree of independence that judges enjoy in rule of law 
systems. EU governance in this fi eld is therefore not purely administrative. 
As criminal justice matters are predominant in the current EU police and 
judicial co-operation, administrative as well as judicial governance strategies 
are mostly being defi ned in respect of evidence needed to bring criminals 
before the Member States’ courts. In the EU multi-level governance context 
police and judicial actors respond to the internationalisation of criminal 
activities with new forms of co-operation and by common administrative 
structures.

In this respect, EU administrative governance follows the needs of judicial 
decision-making. Many of the concrete EU initiatives taken in this fi eld deal 
with ‘intelligence’ as a ‘good’ needed for criminal investigation. Centralised 
computer systems and the accelerated exchange of  offi cial documents 
needed by other Member States’ courts are therefore eminently important 
features for administrative governance in this fi eld.

Following the classical dual structure of police work, EU administrative 
governance in the fi elds of police and judicial co-operation also has a more 
administrative branch: the prevention of dangers. The early initiatives for 
police co-operation in Europe that go back to the fi rst half  of the twentieth 
century and that became more and more differentiated since the 1970s4 saw 
the focus shift mainly to criminal investigation and thus questions such 
as extradition of  criminals who have fl ed to other countries. Newer EU 
initiatives more and more refl ect the shift towards preventive strategies that 
national internal security policies have made since the 1980s.5 Preventing 
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terrorist acts or cases resumed under the label of  ‘organised crime’ has 
become a major feature of  European police co-operation in law and 
practice. Since the 1997 Amsterdam Treaty, the prevention of ‘low-level’ 
crime has also become a subject of European co-ordination. Therefore the 
European Crime Prevention Network (EUCPN) was set up by a Council 
Decision in May 2001.6 The creation of a network that does not yet have 
an institutionalised administrative structure refl ects the fact that problems 
with ‘low-level’ crime such as burglary, juvenile delinquency and drug-
related crime mainly occur at the local level. The European policy approach 
therefore concentrates on the diffusion of knowledge on successful crime 
prevention, for example on strategies to explain to the citizens how to protect 
their houses against burglary.7

Even where governance in the fi elds of police and judicial co-operation is 
in the fi rst place administrative, there are important differences compared 
with other fi elds of EU governance. One aspect has already been mentioned. 
‘Information’ and ‘intelligence’ are predominant features of the specifi c forms 
of  administrative governance that have emerged in these fi elds. Another 
specifi c aspect concerns the target groups of the governance strategies that 
are not very clearly defi ned. The ‘negative’ target group refers to a number of 
evils and their (potential) authors. They depend upon the dangers perceived 
at a particular point in time.8 While for example terrorism was perceived 
as a major danger in the 1970s and again since 11 September 2001, illicit 
drug traffi cking and other forms of ‘organised crime’ were the main ‘evil’ 
to be combated by European police and judicial co-operation between these 
two periods. The ‘positive’ target group of  political, administrative and 
judicial strategies in these fi elds refers to all those who might become victims 
– including the political and economic systems and their stability.

FROM MAASTRICHT VIA AMSTERDAM TO THE 
CONSTITUTIONAL TREATY: POLICY GOALS AND 
INSTITUTIONAL SOLUTIONS

In the 1990s, police and judicial co-operation developed very dynamically. 
In a way, internal security matters compensated for the slow-down in the 
‘classical’ fi elds of European integration after the Maastricht treaty. During 
the negotiation stage of the Amsterdam treaty, the ‘Third Pillar’ was one of 
the rare fi elds where considerable progress in European integration seemed 
possible in the mid-1990s. The fact that Europol had just been set up, based 
on a separate treaty, demanded a new legal framework in order to follow 
the fact that a ‘concrete’ institution was now available in this fi eld.
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The policy goals and institutional solutions that have been defi ned for 
police and judicial co-operation are closely linked to the domestic debates on 
internal security. Interior ministers tend to ‘upload’ their current problems 
to the EU level if  there is the possibility that the actual problem might have 
a cross-border dimension. Article 29 EU therefore refl ects a number of 
concerns that domestic interior politics had when the Amsterdam treaty 
was drafted:

[T]he Union’s objective shall be to provide citizens with a high level of safety within 
an area of freedom, security and justice by developing common action among 
the Member States in the fi elds of  police and judicial cooperation in criminal 
matters and by preventing and combating racism and xenophobia. That objective 
shall be achieved by preventing and combating crime, organised or otherwise, in 
particular terrorism, traffi cking in persons and offences against children, illicit 
drug traffi cking and illicit arms traffi cking, corruption and fraud.

The integration of action against racism and xenophobia into the policy 
goals also refl ects the fact that some Member States’ governments and 
especially civil rights Non-Governmental Organisations (NGOs) were 
opposed to reducing ‘freedom and security’ to the fi ght against crime and 
therefore to the classical perspective of policing. 

This concern was also justifi ed by the ‘Third Pillar’s’ governance structure 
that is based on the informal working structures that had been developed in 
the ‘TREVI’ (Terrorisme, Radicalisme, Extrémisme, Violence internationale) 
group since the 1970s.9 Therefore, until the late 1990s, the working structure 
in this fi eld was not only intergovernmental, but also predominantly police-
orientated.

Only when the Amsterdam treaty had entered into force did governance 
in the fi eld of  police and judicial co-operation slowly cease to be purely 
intergovernmental and inter-administrative. An important step in this 
direction was made by the Commission when it created the General 
Direction ‘Freedom, security and justice’ in October 1999 that replaced 
a small task force for justice and home affairs that had been set up when 
the Maastricht treaty was signed in 1992. In a way this more professional 
structure was a logical consequence of transferring major sub-policies from 
the ‘Third Pillar’ to the ‘First Pillar’ with the Amsterdam treaty. 

With the constitutional treaty prepared by the European Convention 
2002–2003, new steps towards the integration of the specifi c governance 
structures that the ‘Third Pillar’ has brought up into a more homogeneous 
EU-polity will be made. But the intergovernmental structure created for the 
‘Third Pillar’ will not completely disappear. The ‘pillar architecture’ will be 
replaced by a more integrated structure. According to Articles III-270 to 
III-277 of the draft constitution the legal instruments for police and judicial 
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co-operation will be the same as for the current ‘First Pillar’ – laws and 
framework laws that will replace the current directives and regulations as 
well as the specifi c instrument for the current ‘Third Pillar’.10 But a number 
of  specifi cities will remain. While many sub-areas will be the subject of 
majority voting in future, others will still come under the unanimity rule and 
the diffi culties in decision-making that fl ow from this. This is for example 
the case for ‘operative co-operation’11 in the fi eld of policing (Article III-275 
(3)) and for the conditions under which one country’s police agencies will 
be allowed to act on other countries’ territory (Article III-277).

POLICE CO-OPERATION – THE ‘FORERUNNER’

In spite of the importance that the intricacies of criminal justice have for 
governance in the ‘Third Pillar’, police elites as actors in the administrative 
system have always been the ‘forerunners’ in this fi eld, while judicial co-
operation only grew in importance when it had become clear that police 
co-operation needed either control or support from the judiciary.

When the Commission established its new General Direction ‘Freedom, 
security and justice’ in 1999, the co-operation of EU criminal investigation 
specialists had already been institutionalised in a specifi c framework. 
Europol and its predecessor, the European Drugs (Intelligence) Unit, had 
started their operational work in 1993.12 The 1995 Europol Convention 
accorded a high degree of autonomy to the new institution and therefore 
a form of administrative governance different from what had been known 
in other EU policy areas before.

The role of police co-operation as ‘forerunner’ in the internationalisation 
of internal security policy goes back to the fi rst projects of  cross-border 
police co-operation in the late nineteenth and the early twentieth centuries. 
Without the initiative of police leaders, European as well as international 
police co-operation would not be what it is today. Political initiatives usually 
played a major role only at an early stage of  bringing together police 
leaders from different countries. This was especially the case when political 
leaders perceived international dangers to be combated together with other 
countries’ security agencies – for example when they felt threatened by 
anarchist action at the end of  the nineteenth century. The example of 
Interpol’s predecessor, the International Criminal Police Commission 
founded in 1923, demonstrates however that more institutionalised forms 
of international police co-operation often go back to initiatives taken by 
police leaders themselves. Mathieu Defl em (2003) has concluded from this 
example that ‘national police agencies can form international networks with 
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wide international participation when they are suffi ciently disconnected 
from their political contexts and have developed a specialized agenda for 
the control of international crime’.13

There may be some doubt if  this theory applies to all historical forms of 
international police co-operation. But it is certain that Europol only became 
reality because police leaders from different European countries had felt that 
their daily ‘struggle’ against certain forms of crime was too much restricted 
compared to the possibilities that accelerated transport and communication 
and the internationalisation of  everyday life in general offered to their 
‘enemies’ – the criminals. Since the 1970s, police leaders therefore regularly 
demanded new structures for effective European and international co-
operation. In periods when international dangers for internal security 
became visible and politicians felt obliged to react, police leaders succeeded 
step by step in convincing politicians to give them adequate institutional 
and fi nancial resources. The fact that Europol was set up in a period when 
many of the Member States’ governments were prepared to transfer only 
very limited internal security powers to the EU, worked in favour of the 
current way in which Europol was institutionalised: as a centralised agency 
based on a separate Convention following in many respects the example of 
the German Bundeskriminalamt (BKA), and concentrated even more than 
the BKA on handling ‘intelligence’. 

Europol is not the only example that shows that police co-operation has 
been the ‘forerunner’ for the EU internal security policy and administration. 
The Justice and Home Affairs Council’s working structure14 is grounded on 
the experience of more than 15 years of police co-operation in the informal 
TREVI group and other semi-offi cial structures such as the Police Working 
Group on Terrorism.15 When the 1985 Schengen Agreement opened the way 
for the abolition of border controls in an area that comprehended only a 
part of the EC Member States at that time, this project quickly developed 
into a major step towards intensifi ed police co-operation – especially by the 
Schengen Information System as the central data base for police research. 
If  a second generation of  this system is now being prepared in order to 
integrate the new EU Member States, it is again police co-operation that 
plays the role of  a ‘forerunner’ – a basis for a much more intensive co-
operation than the judicial system has ever known.

JUDICIAL CO-OPERATION – LATE ACCELERATION

Judicial co-operation always developed later than police co-operation. 
This is largely due to the specifi c characteristics of  judicial governance. 
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The governance structure of national judicial systems is in the fi rst place 
oriented towards treating legal cases. The administrative staff  usually 
only plays a secondary role in relation to the judges. Therefore, judicial 
systems do not have groups of  leaders comparable to police elites who 
might develop an institutional self-interest to create international networks 
for their activities.

This only changed when European and international police co-operation 
grew in importance and threatened the leading functions that actors from 
the judicial systems have in criminal investigation. At least formally, judges 
or public prosecutors in all EU Member States direct police offi cers during 
the stage of investigation into crimes that have already been committed. 
Even Article 31 EU as it was put by the Amsterdam treaty mainly focuses 
‘classical’ topics of judicial co-operation such as extradition and facilitating 
the co-operation between the Member States’ judicial authorities in concrete 
cases. 

In 1998, the European Judicial Network was set up as a fi rst step towards 
a more institutionalised judicial co-operation in Europe.16 Announced at 
the Tampere summit in 1999 and added to the EU treaty by the Nice treaty 
in 2001, the provisional Pro Eurojust unit was formally set up by the EU 
Council in December 2001. The permanent Eurojust unit was established by 
a Council decision in February 2002.17 With this new institution, judicial co-
operation replicated a specifi c governance strategy that had already proved 
to be useful for police co-operation: gathering experts from the Member 
States in a kind of ‘clearing offi ce’ in order to work directly on investigation 
cases with cross-border aspects.18 Eurojust’s governance structure is even 
more inter-administrative than Europol’s. The College, Eurojust’s central 
body, consists of  one representative from each Member State who must 
be a prosecutor, judge or police offi cer of  equivalent competence. The 
College has set up an administration group and committees for casework, 
communications, the Eurojust strategy and for evaluation.

This semi-centralised governance structure has a remarkable side effect. 
It protects institution building from the trend towards centralised bodies 
that are more or less disconnected from the Member States’ administrations 
and their daily needs and demands – a problem that Europol has faced from 
its very beginning. Nevertheless, Article  III-274 of the draft constitution 
will open the way to set up a European Public Prosecutor’s Offi ce ‘from 
Eurojust’ for cases of serious cross-border crime and for crimes affecting 
the EU’s own interests. Cases of  fraud and corruption connected to EU 
subsidies might be one of  the fi rst fi elds for the activities of  such a new 
centralised institution – in co-ordination with the OLAF-unit (Offi ce de la 
Lutte Anti-Fraude) that already investigates these cases.19 
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ADMINISTRATIVE GOVERNANCE FOR POLICE 
AND JUDICIAL CO-OPERATION – SPECIFICS OF 
THE POLICY PROCESS

The policy process in the fi elds of EU administrative governance – from 
agenda setting to policy implementation – is characterised by a number of 
specifi c patterns.

The Driving Forces of Agenda Setting: Being Prepared for Catastrophes 
and the Role of Unforeseen Events

Agenda setting for police and judicial co-operation is characterised by a 
mix of long-term strategies and short-term management of the reaction to 
unforeseen events such as natural disasters, kidnapping and terrorist acts.

Long-term internal security strategies have an ideological aspect. 
Ideologically, the prevailing belief  in offi cial internal security strategies is 
that strong institutions are necessary in this fi eld. While the protection of 
the political systems and their stability was a major aim of this ideology for 
a long time, it has been increasingly replaced by the protection of the citizens 
against crime. Even liberal or left-wing politicians who sympathise with a 
limitation of  internal security institutions to a minimum level necessary 
for the citizens’ daily safety tend to adopt more rigid positions when they 
become responsible for internal security, for example in the role of Interior 
Minister. Therefore, law-and-order ideology dominates offi cial internal 
security strategies.20 Differences between law-and-order positions and 
more liberal positions remain important at the agenda setting stage in a 
subtle way: supporters of  law-and-order ideologies actively try to place 
their aims on the political agenda, especially the demand for more and 
stronger internal security structures and for more severe sentencing in the 
criminal justice system. When supporters of more liberal positions become 
responsible for internal security, they generally hesitate somewhat more in 
creating a reserve of  internal security and criminal law instruments that 
goes beyond what seems necessary to solve current problems.

Internal security policy is driven by the motivation of  political and 
administrative decision-makers to be prepared for all kinds of  security 
problems that might occur. Undoubtedly these problems cannot always 
be foreseen, but largely depend on events such as natural disasters or a 
major incidence of crime that might occur. Long-term planning for police 
and judicial co-operation is therefore more diffi cult than for many other 
European policies. A frequent answer to the specifi c forms of  risk and 
uncertainty, even from the perspective of  a pragmatic internal security 

Hofmann 03 chap08   349Hofmann 03 chap08   349 4/5/06   08:27:244/5/06   08:27:24



350 Sectoral areas

strategy, is to put on the political agenda initiatives to create a reserve of 
internal security structures that can quickly be mobilised if an unforeseeable 
security problem occurs.

Actors within the police and judicial systems themselves strengthen the 
tendency towards creating a reserve of internal security institutions. Empirical 
studies into national policing have shown that police offi cers themselves play 
a major role in defi ning priorities in their everyday work and that for this 
reason the classical perspective of the police as a hierarchical bureaucracy 
has to be modifi ed.21 Police offi cers themselves perceive problems to be 
solved in their everyday work. They transport their knowledge via their 
hierarchy or by claiming for political reaction, for example via their unions. 
This is also the case for international and European police co-operation. 
Criminal investigators perceive problems and experience legal or practical 
restrictions in their daily work and therefore try to put these problems 
on the agenda of decision-makers in their hierarchy or in the competent 
political bodies.22

In the offi cial discourse, national sovereignty is often identifi ed as a 
factor that hinders police and judicial co-operation. A closer view of this 
argument shows that the command over internal security structures is still 
one factor that contributes to the general stability of political systems and 
the societies that they are based upon. But the role of  internal security 
institutions for the guarantee of stability has been partly replaced by other 
factors and especially by economic stability that has become much more 
decisive for the survival of a political system in the medium term. When 
national policy-makers use sovereignty as an argument against the transfer 
of decision-making competences for internal security to the EU, they are 
mindful of retaining a measure of discretion to act in a policy area that has 
become increasingly popular in electoral campaigns.

The Negotiation Stage: Bureaucratic Autonomy as a Limit on Political 
Steering

The possibility of  political steering in the fi elds of  police and judicial 
governance is limited by the large degree of  autonomy that institutions 
and administrations have in these fields. Generally EU governance is 
characterised by a high degree of bureaucratic autonomy. Already for the 
‘classical’ EC policies, the Commission and representatives from national 
administrations are dominant actors in the law making process. They 
negotiate draft versions from the beginning of the preparation stage of an 
offi cial Commission initiative, and they are dominant actors at the negotiation 
stage. Only the more contested points are dealt with by the ministers in the 
offi cial Council meetings and by the members of the European Parliament. 
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Where EC law delegates details of law-making to committees, uncontested 
rule making is even possible without any involvement of elected political 
decision makers.

Police and judicial co-operation are characterised by an even higher 
degree of bureaucratic autonomy. For the justice systems in Europe, this 
is a direct consequence of the separation of powers that protects judicial 
decision-making from executive interventions. In the case of  police co-
operation, administrative independence results from several factors. One 
major factor is the secrecy of criminal investigation and police intelligence. 
Specialised criminal investigation units mainly rely on ‘intelligence’ on 
criminal operations. From their perspective, transparency would make this 
intelligence useless. ‘Operative’ criminal investigation therefore enjoys a high 
degree of bureaucratic autonomy, even in relation to the judicial authorities 
that should direct and supervise criminal investigation. Another factor that 
works in favour of  bureaucratic autonomy is the role that police leaders 
themselves have played in the institution building process of  EU police 
co-operation. For police leaders, embedding police work in a democratic 
decision-making structure is only important if  they perceive a lack of 
legitimacy or if  they need more resources. Otherwise they tend to prefer a 
high degree of autonomy that seems to them more effective for developing 
trans-border co-operation and for handling criminal cases and strategic 
‘intelligence’.

From the perspective of  administrative governance, this means that 
there are structural limits for political steering. Administrative governance 
strategies are only to a lesser extent politically defi ned. Instead they result 
from the ‘necessities’ perceived by the relevant administrative actors 
themselves. The Justice and Home Affairs Council’s work is largely based 
on working groups in which senior offi cers from national police and judicial 
institutions establish practical co-operation as well as exchange their views 
on specifi c areas of crime.23 This network of working groups that had been 
created for informal co-operation in the 1970s and 1980s was offi cially 
integrated into the EU structure with the Maastricht treaty in 1991/1993 
and regularly adapted as the need arose. Through this working structure, the 
institutional self-interest of existent agencies enters into the policy process. 
Policy-making is therefore even more so than in other areas based on the 
experience of senior offi cials. The Council meetings themselves concentrate 
on defi ning priorities between different propositions made by these working 
groups. If  there are several alternatives their choice is largely determined 
by the priorities of the political agenda, for example by cross-border crime 
cases reported by the media. Scientifi c knowledge only plays a minor role. 
If  criminologists are consulted in the decision-making process, their role 
is rather to compare different approaches and experiences than to make 
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a critical review of  the existing instruments for police and judicial co-
operation.

In the 1990s police and judicial co-operation grew rapidly in importance, 
especially in periods when the progress of European integration was rather 
poor in other policy areas. The 1997 Amsterdam Treaty has strengthened 
police and judicial co-operation in the EU treaty. The 1999 Tampere 
document, the Nice treaty and numerous thematic projects have led to 
an ambitious set of  documents that promise intensifi ed co-operation.24 
The terrorist acts of  11 September 2001 have accelerated the decision-
making process. In view of these events, decisions became possible where 
the unanimity necessary according to Article 34 EU had been diffi cult to 
reach before.

Relatively Poor Implementation 

Governance in the fi elds of police and judicial co-operation is characterised 
by relatively poor implementation. In respect of the co-operation of police 
and customs services, therefore, the Commission painted a problematic 
scene in 2004:

Since the entry into force of  the TEU, the European Union has adopted a 
considerable number of  measures to improve co-operation between Member 
States’ police services and customs administrations. […] it became evident that a 
number of measures […] were not being implemented and that some of the bodies 
established by the Tampere European Council, such as the Task Force of EU 
Police Chiefs (TFPC) were facing diffi culties. Moreover, there were indications 
that improvements in co-operation between the police and customs services of 
the Member States were necessary. There are also examples of highly successful 
co-operation between certain Member States in the regions along their common 
borders, which were not being discussed at EU level.25

Even if  Member States are prepared to agree upon far reaching internal 
security measures this does not mean that they implement them. One 
reason for the gap between programmes and policy outcome lies in the 
proliferation of non-binding instruments such as Council recommendations 
or conclusions.26 Another reason is the fact that the principal EC instruments 
for the monitoring of policy implementation do not apply to the current 
‘Third Pillar’. While the Commission has achieved improved compliance 
in other policy areas through a large number of infringement proceedings 
(Articles 226, 228 EC) there has been no comparable instrument for police 
and judicial co-operation until now.

The situation in respect of policy implementation in the fi elds of police 
and judicial co-operation is similar to what happened in other European 
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policy areas such as environmental policy in the late 1970s and in the 1980s. 
At that time, a considerable number of directives had been passed, but non-
compliance with these directives was widespread. Only when the Commission 
grew more consistent in its use of infringement proceedings in order to force 
Member States to comply in the late 1980s, did Member States start to take 
more seriously the obligations imposed by European directives.

The degree of non-compliance in the fi elds of EU police and judicial co-
operation has not been on the agenda of detailed comparative research so 
far. At the current stage of research it is therefore only possible to formulate 
some hypotheses for factors that contribute to non-compliance in these 
fi elds. One factor is the tendency of Member States’ administrations not to 
take obligations seriously if there is neither systematic control of compliance 
nor the concrete threat of sanctions. Administrative autonomy is helpful 
for compliance with European policy measures only if  administrative 
personnel develop a relevant self-interest in the implementation. But 
there is also a ‘natural reluctance to share information’27 and to rely on 
information from other Member States that might be diffi cult to verify. 
Finally, implementing European policy measures in the fi elds of  police 
and judicial co-operation is not realistically a relevant topic for domestic 
political debates on internal security.28

EU POLICE AND INTERNAL SECURITY POLICY – 
INTERNATIONAL INFLUENCE AND MULTI-LEVEL 
GOVERNANCE

EU administrative governance in the fields of  police and judicial co-
operation is the central part of a multi-level structure that does not only 
comprise the EU and its Member States but also structures and instruments 
at international and global level.

The structures of police co-operation have had an international dimension 
beyond Europe from the early twentieth century. The US played a central 
role in internationalising the defi nition of certain forms of deviant behaviour, 
especially in the fi eld of narcotics.29 Interpol’s predecessor, the International 
Criminal Police Commission founded in 1923, was basically a structure of 
European police organisations, but the network also comprised a number 
of police offi cials from other parts of the world.30 Later in the twentieth 
century, several US internal security forces expanded their international 
efforts in order to train police offi cers in occupied countries such as Japan 
and Germany after the Second World War and to address specifi c US 
priorities in crime fi ghting, especially in the fi eld of narcotics.31 
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The EU participated in the elaboration of international legal instruments 
for internal security matters, for example the UN Convention Against 
Transnational Organized Crime.32 Rules against money laundering 
were established in the framework of  the Basel Committee on Banking 
Supervision. After the terrorist acts of 11 September 2001, worldwide anti-
terrorist co-operation was intensifi ed and created new obligations to be 
transposed into EU administrative governance. This also entailed unilateral 
obligations imposed by the US government, particularly concerning the 
personal data of travellers to the US.

As a result, EU administrative governance in the fi eld of internal security 
is today embedded in international and global structures. Typically for 
multi-level governance, these structures are not hierarchical in the sense of 
creating binding obligations for the ‘lower’ polity levels, but they are rather 
mutually interdependent.

DEFICITS IN ACCOUNTABILITY – INEVITABLE 
FOR INTERNAL SECURITY AGENCIES?

Judicial governance usually combines a low degree of  administrative 
accountability, due to judicial independence, with specific forms of 
accountability in judicial proceedings: public hearings and the control of 
judicial decisions by higher instances.

The specifi c mix of  administrative and judicial governance leads to 
relatively poor accountability, mainly due to secret investigation and 
intelligence strategies that are predominant in cross-border policing. In 
the fi eld of  police co-operation, there is a considerable gap between the 
theoretical level of  accountability and the reality. Criminal investigation 
should be integrated into a clear bureaucratic hierarchy and submitted 
to judicial control. The trend towards preventive strategies to gather 
‘intelligence’ and the de facto autonomy of  police work in routine cases 
have minimised this accountability already at the national level. 

At the EU level, the higher degree of centralisation and the geographical 
spread of work pose additional problems of accountability. As Eurojust 
is not charged with controlling Europol and other forms of  police co-
operation, there is no common judicial authority to monitor what police 
co-operation does. At administrative level, Europol enjoys a high degree of 
autonomy. One of the weak elements of accountability is the yearly report 
due to the European Parliament. Only for data protection joint control 
bodies for Europol and Schengen have been established, composed of 
experts from national data protection agencies.
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Effective governance as well as the protection of civil liberties therefore 
demands new forms of accountability. The reactions to the terrorist acts 
of 11 September 2001 have shown that internal security agencies even in 
Western liberal states tend to become more and more powerful and that the 
protection of civil liberties will quickly become the victim of the general 
panic that dominates such a situation. Multi-level monitoring bodies as they 
already exist in the fi eld of data protection are one strategy towards a better 
accountability. They combine knowledge about executive action at different 
levels. Therefore they are more appropriate for multi-level monitoring than 
centralised bodies. Another strategy towards an improved accountability of 
EU police and judicial co-operation is transparency. In some respects, this 
is diffi cult to put into practice in view of the trend towards more secrecy 
in criminal investigation. The Fundamental Rights Agency that has been 
proposed,33 might play a role for the monitoring of  police and judicial 
governance. Civil liberty groups and human rights NGOs can focus on 
the role that these NGOs might be able to play if  they are awarded formal 
rights to participate and to monitor. Experiences from other fi elds of EC/
EU-policy, for example environmental policy, could deliver insights for 
cross-policy comparative research.

POLICE AND JUDICIAL CO-OPERATION IN THE 
FUTURE EU SYSTEM

In the future EU system, police and judicial co-operation will probably 
continue to become important fi elds of governance. As the EU continues 
to develop increasingly state-like structures, this would be in line with Max 
Weber’s (1980) theory according to which the development of a monopoly 
to exert legitimate force is a central characteristic of a state.34

Modern law enforcement institutions and a legal framework based on rule 
of law principles for their work have played a major role in the screening 
process for EU enlargement. This does not mean that the police and judicial 
systems of the 25 current Member States are similar in all respects. Even 
the internal security institutions of the original six Member States (France, 
Germany, Italy, the Netherlands, Belgium and Luxemburg) continue to have 
very different structures, administrative cultures and legal frameworks.35

The latest round of EU enlargement has shown that there is an internal 
security acquis that has to be accepted by states that wish to join the EU. In 
part, this acquis consists of the institutional structures that have emerged 
since the early 1990s, especially the Schengen Agreement, Europol and 
Eurojust and a number of  instruments that have been developed in this 
framework, especially the Schengen Information System, the exchange of 
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liaison offi cers and common criminal investigation strategies. Additionally, 
it consists of  minimum legal standards for internal security measures, 
especially the obligation to respect human rights as they are established in 
the European Convention for the Protection of Human Rights. As a fi rst 
step, most of the new Member States had to pass a body of legislation in 
order to comply with these requirements – at least at a formal level. 

At a more practical level, the EU has funded a considerable number 
of  projects in which representatives from the ‘old’ Members States’ 
internal security agencies travelled to the candidate countries to advise on 
institutional reforms. As the ‘old’ Member States and their administrations 
have self-interest in ‘exporting’ their institutional solutions in order to 
facilitate further co-operation, this has contributed more to the ‘export’ of 
diverging institutional structures than to achieving common solutions. 

The case of the US shows that a federal system is capable of existing with 
diverging internal security institutions. As many problems to solve in this 
fi eld remain largely local or regional, radical centralisation would be neither 
in line with the subsidiarity principle nor effective. The future challenge will 
rather be to improve co-ordination in order to avoid ineffective systems of 
administration with overlapping responsibilities.

AREAS OF FURTHER RESEARCH

Further research must address the fact that administrative governance in the 
fi elds of police and judicial co-operation is, in major respects, different from 
the ‘classical’ EC policies. This has a direct impact on empirical research 
strategies. Criminal investigation is not as open to empirical research as 
other fi elds of public policy where those working in the area assume that 
researchers help them to develop new strategies or at least contribute to 
promoting their policy strategies. Criminal investigators tend to be more 
suspicious of research. Propositions made by researchers might endanger 
the high degree of  bureaucratic autonomy that characterises these fi elds 
– at least for police co-operation. Criminal investigators also tend to be 
suspicious of research into ‘intelligence’ strategies because the high standards 
of transparency necessary for scientifi c research do not fi t with police work 
built on secrecy. This has contributed to the fact that there has until now 
been little empirical research on EU police and judicial co-operation.36 But 
this does not mean that research is completely impossible in these fi elds. 
Research into national, regional and local policing shows that police forces 
have generally become more open-minded towards research during the past 
few decades. 
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If the draft European constitution enters into force, police and judicial co-
operation will be given more formal effect within the general EU structure, 
but governance in these fi elds will not be the subject of  homogeneous 
EU-wide policies. The practical constraints of criminal investigation and 
the ongoing debate on Member State sovereignty in the fi eld of  internal 
security will mean that governance of police and judicial co-operation will 
remain a ‘special case’ with specifi c problems, especially in the areas of 
implementation and accountability.

NOTES

 1. Table 10.1 for the most important institutions and their legal basis.
 2. Listed by the Council, see Council of the European Union, List of Council preparatory 

bodies, Document 6124/04, Brussels (2004), 23.02. p. 8.
 3. Groups listed by the Commission, see Commission of the European Communities, Liste 

des groupes d’experts et des autres organismes 2004/List of  expert groups and other 
advisory bodies 2004, Brussels (2004), see pp. 72–3, 90 and 92.

 4. See H. Aden, Polizeipolitik in Europa. Eine interdisziplinäre Studie über die Polizeiarbeit in 
Europa am Beispiel Deutschlands, Frankreichs und der Niederlande (Opladen/Wiesbaden, 
Westdeutscher Verlag, 1998).

 5. See in a comparative perspective: D. Duprez and P. Hebberecht (eds), The Prevention and 
Security Policies in Europe (Brussels, VUB – Brussels University Press, 2002).

 6. Council Decision of 28 May 2001, OJ L 153 of 8.6.2001.
 7. See Commission of the European Communities, Crime Prevention in the European Union. 

Communication from the Commission to the Council and the European Parliament, 
COM(2004) 165 fi nal, Brussels (2004), 12.3.

 8. D. Bigo, Polices en réseaux: l’expérience européenne (Paris, Presses de Sciences Po, 1996), 
pp. 249–325.

 9. H. Busch, Grenzenlose Polizei? Neue Grenzen und polizeiliche Zusammenarbeit in Europa 
(Münster, Westfälisches Dampfboot, 1995), pp. 306–23; H. Aden, supra note 4, pp. 76–84 
for more details.

10. J. Monar, ‘Der Raum der Freiheit, der Sicherheit und des Rechts im Verfassungsentwurf 
des Konvents’, Integration 26(4) (2003), pp. 536–49 for a more detailed analysis.

11. See H. Aden, ‘Europol und “operative Ermittlungsmethoden”’, Bürgerrechte & Polizei/
CILIP 58 (1997), pp. 65–9 (online: http://www.infolinks.de/cilip/ausgabe/58/aden.htm) 
for a critique of this problematic term.

12. H. Aden, supra note 4, pp. 98–101.
13. M. Deflem, Policing World Society. Historical Foundations of International Police 

Cooperation (Oxford University Press, 2003), p. 14 and passim.
14. See Council, supra note 2, p. 8.
15. H. Aden, supra note 4, pp. 76–84.
16. J. Apap, Problems and Solutions for New Member States in Implementing the JHA Acquis 

(Brussels, Centre for European Policy Studies, 2004), Working Document No. 212, 
p. 12.

17. Council Decision of 28 February 2002 setting up Eurojust with a view to reinforcing the 
fi ght against serious crime, OJ L 63 of 6.3.2002, p.1.

18. D. Bigo, ‘Liaison offi cers in Europe. New offi cers in the European security fi eld’, in: J. 
Sheptycki (ed.), Issues in Transnational Policing (London/New York, Routledge, 2000), 
pp. 67–99 on the role of liaison offi cers for international police co-operation.

19. W. Hetzer, ‘Korruptionsbekämpfung in Europa’, 57(52) Neue Juristische Wochenschrift 
(2004), pp. 3746–50.

Hofmann 03 chap08   357Hofmann 03 chap08   357 4/5/06   08:27:254/5/06   08:27:25



358 Sectoral areas

20. H. Aden, supra note 4, pp. 201–32.
21. D. Monjardet, Ce que fait la police: sociologie de la force publique (Paris, La Découverte, 

1996), pp. 88–98 and passim.
22. H. Aden, ‘Der Zufall und andere “Themenmacher” – Problemdefinition und 

Agendagestaltung in der Kriminal politik’, Monatsschrift für Kriminologie und 
Strafrechtsreform 86(2) (2003), pp. 105–16.

23. Council, supra note 2, p. 8.
24. See J. Apap, supra note 16; Commission of the European Communities, Area of Freedom, 

Security and Justice: Assessment of the Tampere programme and future orientations. 
Communication from the Commission to the Council and the European Parliament, 
COM(2004) 401 fi nal (Brussels, 2004), 2.6. for an overview.

25. Commission of the European Communities, Enhancing Police and Customs Co-operation 
in the European Union. Communication from the Commission to the European Parliament 
and the Council, COM(2004) 376 fi nal (Brussels, 2004), 18.5., p. 5.

26. Ibid., p. 38.
27. Ibid., p. 36.
28. H. Aden, supra note 22.
29. M. Defl em, supra note 13, pp. 78–83 and passim.
30. See for example F. Bresler, Interpol. A History and Examination of 70 Years of Crime 

Solving (London, Mandarin, 1993), pp. 17–18.
31. Cf. E.A. Nadelmann, Cops Across Borders: the Internationalization of US Criminal 

Law Enforcement (University Park, PA, Pennsylvania State University Press, 1993), 
pp. 103–249.

32. UN General Assembly, Document A/55/383, 2 November 2000; on the genesis of this 
convention: H. Aden, ‘Die Auswahl der normsetzenden Institutionen im Prozess der 
Globalisierung des Rechts. Organisierte Kriminalität und Klimawandel als Beispiele für 
Modethemen bei der internationalen Normsetzung’, in: P. Nahamowitz and R. Voigt 
(eds.), Globalisierung des Rechts II: Internationale Organisationen und Regelungsbereiche 
(Baden-Baden, Nomos, 2002), pp. 281–318.

33. Commission of  the European Communities, The Fundamental Rights Agency. Public 
consultation document. Communication from the Commission, COM(2004) 693 fi nal 
(Brussels, 2004), 25.10.

34. M. Weber [1921/1922], Wirtschaft und Gesellschaft (5th edition, Tübingen, Mohr Siebeck, 
1980), pp. 519 and passim.

35. J. Apap, supra note 16; H. Aden, supra note 4; C. Joubert and H. Bevers, Schengen 
Investigated. A Comparative Interpretation of the Schengen Provisions on International 
Police Cooperation in the Light of the European Convention on Human Rights (Deventer, 
Kluwer, 1996).

36. See Commission, supra note 25, p. 40.

REFERENCES

H. Aden, ‘Europol und “operative Ermittlungsmethoden”’, 58 Bürgerrechte & 
Polizei/CILIP (1997) pp. 65–9. (online: http://www.infolinks.de/cilip/ausgabe/58/
aden.htm).

H. Aden, Polizeipolitik in Europa. Eine interdisziplinäre Studie über die Polizeiarbeit 
in Europa am Beispiel Deutschlands, Frankreichs und der Niederlande (Opladen/
Wiesbaden, Westdeutscher Verlag, 1998).

H. Aden, ‘Convergence of Policing Policies and Transnational Policing in Europe’, 
European Journal of Crime, Criminal Law and Criminal Justice 9(2) (2001), 
99–112.

Hofmann 03 chap08   358Hofmann 03 chap08   358 4/5/06   08:27:254/5/06   08:27:25



 The fields of EU police and judicial co-operation 359

H. Aden, ‘Die Auswahl der normsetzenden Institutionen im Prozess der Globalisierung 
des Rechts. Organisierte Kriminalität und Klimawandel als Beispiele für 
Modethemen bei der internationalen Normsetzung’, in: P. Nahamowitz and 
R. Voigt (eds), Globalisierung des Rechts II: Internationale Organisationen und 
Regelungsbereiche, (Baden-Baden: Nomos, 2002), pp. 281–318.

H. Aden, ‘Les effets au niveau national et régional de la coopération internationale des 
polices: un système spécifi que de multi-level governance’, Cultures & Confl its 48(1), 
15–32 (2003) (online: http://www.confl its.org/article.php3?id_article=695). 

H. Aden, ‘Polizeiliche Zusammenarbeit in Europa’, in: Humanistische Union, N. 
Leopold and S. Schiek (eds), Innere Sicherheit als Gefahr (Berlin: Humanistische 
Union, 2003), pp. 140–55.

H. Aden, ‘Der Zufall und andere “Themenmacher” – Problemdefinition und 
Agendagestaltung in der Kriminalpolitik’, Monatsschrift für Kriminologie und 
Strafrechtsreform 86(2) (2003), pp. 105–16.

H. Aden, ‘Herrschaft und Wissen’, in: H. Aden (ed.) Herrschaftstheorien und 
Herrschaftsphänomene, (Wiesbaden:Verlag für Sozialwissenschaften, 2004), pp. 
55–70.

J. Apap, Problems and Solutions for New Member States in Implementing the JHA 
Acquis (Brussels: Centre for European Policy Studies, 2004), Working Document 
No. 212.

D. Bigo, Polices en réseaux: l’expérience européenne (Paris: Presses de Sciences Po, 
1996).

D. Bigo, ‘Liaison offi cers in Europe. New offi cers in the European security fi eld’, in: 
J. Sheptycki (ed.) Issues in Transnational Policing (London/New York: Routledge, 
2000), pp. 67–99.

F. Bresler, Interpol. A History and Examination of 70 Years of Crime Solving 
(London: Mandarin, 1993).

H. Busch, Grenzenlose Polizei? Neue Grenzen und polizeiliche Zusammenarbeit in 
Europa (Münster: Westfälisches Dampfboot, 1995).

Commission of  the European Communities, Crime Prevention in the European 
Union. Communication from the Commission to the Council and the European 
Parliament, COM(2004) 165 fi nal (Brussels, 2004), 12.3.

Commission of  the European Communities, Enhancing Police and Customs Co-
operation in the European Union. Communication from the Commission to the 
European Parliament and the Council, COM(2004) 376 fi nal (Brussels, 2004), 
18.5.

Commission of the European Communities, Area of Freedom, Security and Justice: 
Assessment of the Tampere Programme and Future Orientations. Communication 
from the Commission to the Council and the European Parliament, COM(2004) 
401 fi nal (Brussels, 2004), 2.6.

Commission of the European Communities, The Fundamental Rights Agency. Public 
Consultation Document. Communication from the Commission, COM(2004) 693 
fi nal (Brussels, 2004), 25.10.

Commission of the European Communities, Liste des groupes d’experts et des autres 
organismes 2004/List of expert groups and other advisory bodies 2004 (Brussels, 
2004).

Council of  the European Union, List of Council Preparatory Bodies, Document 
6124/04 (Brussels, 2004), 23.02.

M. Defl em, Policing World Society. Historical Foundations of International Police 
Cooperation (Oxford: Oxford University Press, 2003).

Hofmann 03 chap08   359Hofmann 03 chap08   359 4/5/06   08:27:254/5/06   08:27:25



360 Sectoral areas

D. Duprez and P. Hebberecht (eds), The Prevention and Security Policies in Europe 
(Brussels: VUB – Brussels University Press, 2002).

W. Hetzer, ‘Korruptionsbekämpfung in Europa’, Neue Juristische Wochenschrift 
57(52), 3746–50.

C. Joubert and H. Bevers, Schengen Investigated. A Comparative Interpretation of 
the Schengen Provisions on International Police Cooperation in the Light of the 
European Convention on Human Rights (Deventer: Kluwer, 1996).

W. Knelangen, Das Politikfeld innere Sicherheit im Integrationsprozess. Die 
Entstehung einer europäischen Politik der inneren Sicherheit (Opladen: Leske + 
Budrich, 2001).

V. Mitsilegas, J. Monar and W. Rees, The European Union and Internal Security. 
Guardian of the People? (Basingstoke: Palgrave Macmillan, 2003).

J. Monar, ‘Der Raum der Freiheit, der Sicherheit und des Rechts im Verfassungsentwurf 
des Konvents’, Integration 26(4), 536–49.

D. Monjardet, Ce que fait la police: sociologie de la force publique (Paris: La 
Découverte, 1996).

T. Müller, Die Innen- und Justizpolitik der Europäischen Union. Eine Analyse der 
Integrationsentwicklung (Opladen: Leske + Budrich, 2003).

E.A. Nadelmann, Cops Across Borders: the Internationalization of US Criminal Law 
Enforcement (University Park, PA, Pennsylvania State University Press, 1993).

M. Weber [1921/1922] Wirtschaft und Gesellschaft (5th edition, Tübingen: Mohr 
Siebeck, 1980).

Hofmann 03 chap08   360Hofmann 03 chap08   360 4/5/06   08:27:254/5/06   08:27:25



361

11.  Administrative governance and 
CFSP

 Simon Duke and Sophie Vanhoonacker

INTRODUCTION

The administrative level of the European Union, or the so-called ‘Brussels 
bureaucracy’,1 has enjoyed increasing attention from EU scholars in recent 
years.2 Most studies however focus on the fi rst pillar and concentrate on 
the staff  of the European Commission. The limited attention paid to the 
administrative structures in the area of the Common Foreign and Security 
Policy (CFSP) is though not surprising. During the years of  European 
Political Co-operation (EPC) (1970–1993), the administrators dealing with 
foreign policy co-operation were primarily diplomats and civil servants in 
the national capitals3 and it was not until the 1990s that the Brussels-based 
administrative structure of European foreign policy really started taking 
shape. ‘Brussels bureaucrats’, as they were somewhat pejoratively called, 
were not therefore welcome in the world of  high politics until relatively 
recently. It is for this reason that CFSP administrative structures have only 
developed incrementally and, in many cases, they continue to develop in 
response to the demands made upon the European Union. 

The objective of this contribution is to apply the concept of administrative 
governance to CFSP. The focus is not therefore on the political actors who 
have formal responsibility over CFSP, although they are mentioned briefl y in 
passing for contextual reasons, but on the administrative level and a number 
of interlinked questions. What is the role of the administration in the decision 
making process and what is its impact on policy outcomes? Are they merely 
technical advisers or do they play a more substantive role? Can the mode 
of governance in CFSP indeed be coined as purely intergovernmental? In 
order to add coherence and structure to this contribution, a distinction 
will be made between their roles in the agenda-shaping, policy-making and 
implementation phase; in practice the distinction between these elements 
of administrative governance may be less distinct.
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Any assessment of administrative level in the area of CFSP is a challenge 
for three primary reasons. First, there is the above-mentioned fact that 
most attempts to grapple with administrative governance in the EU apply 
to the Community and often exclude the intergovernmental aspects, or 
dismiss them as special cases. The second challenge is to understand the 
administrative structures and interactions in the CFSP context when the 
exact functioning of the institutions is not only sketchily understood, but 
also subject to restrictions on public access to documents; it is for this 
reason that the authors have been obliged to look beyond the literature 
and to consult with offi cials involved in CFSP administrative governance.4 
Finally, the intergovernmental nature of CFSP means that foreign policy 
bureaucracy draws in part on the Brussels-based bodies, to be discussed 
below as the central focus of this article, but also upon the Ministries of 
Foreign Affairs of the Member States. 

Before addressing issues of substance, the parameters of this contribution 
should be specifi ed. The authors have confi ned themselves to examining 
CFSP and not the broader issue of  administrative governance in EU 
external relations as a whole which, to an extent is addressed indirectly 
by other contributions to this book. The second limitation is that the 
chapter will not address the increasingly complex and rapidly evolving 
European Security and Defence Policy (ESDP) aspects of CFSP. The role 
of administrative governance in this fi eld is a different story and therefore 
deserves to be examined in its own right. Before addressing the role of 
CFSP administrative players in the different phases of the policy cycle, we 
will fi rst look into the question of how to defi ne the administrative actors 
in the foreign policy area. 

DEFINING THE ACTORS

According to the ideal Weberian model, there is a clear dichotomy between 
the political and administrative level. The political agent delegates certain 
tasks to the administration which, in turn, supports the political level with 
its expertise. While the political level consists of elected persons who belong 
to parties, the administrators are not elected and have long-term positions.5 
In short, the administrators are professionals and provide continuity.

In reality however it is not always easy to separate the dog from the tail 
and administrators are often more than neutral technicians.6 Especially at 
the higher echelons of the administration, the work of civil servants is often 
highly political; for example, when Robert Cooper, the Director General 
of DG E (External Relations) of the Council General Secretariat, and his 
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staff  produce a draft of the European Security Strategy, there is defi nitely 
a political dimension to their work. 

For the purpose of this chapter, we will defi ne the administrative level as 
that of players who are not elected or not directly nominated by the European 
Council. This defi nition excludes the High Representative for CFSP and the 
Commissioner for External Relations and European Neighbourhood Policy 
(who oversees CFSP-related subjects in the Commission), but includes 
players such as Coreper II, the Political and Security Committee (PSC), 
Director-Generals in the Commission and the Council Secretariat.

Seen its intergovernmental origins, the bulk of the administrative players 
in CFSP are based within the structures of the Council. In addition there 
is a much smaller group in the Commission and an almost negligible group 
in the European Parliament. The Court of Justice generally does not play 
a role in the area of CFSP.

Within the Council we can identify a wide variety of players who operate 
at multiple levels. At the lowest level there are the working parties who carry 
out the essential preparatory work. They are comprised of ‘merged’ external 
relations working parties (the former EPC groups and the Community-
equivalent working party) and CFSP-specifi c working parties, but in spite of 
the apparent merging of the working parties, the practice of dividing ‘CFSP’ 
from ‘Community’ aspects still exists. This involves either the presence of 
representatives from the national Foreign Ministries or from the Permanent 
Representations and, thus, different chairmen for the relevant portions of 
the agenda.7 

The Political and Security Committee (PSC), formally established by the 
Treaty of Nice (Art. 25, TEU), is the successor of the Political Committee 
(PoCo), the meeting of  the political directors of  the national foreign 
ministries. Unlike the PoCo, the PSC (or COPS to use its French acronym) 
is a permanent and Brussels-based organ. Its members are of ambassadorial 
rank but junior to the Permanent Representatives.8 

Before the PSC documents are submitted to the Council, they are 
discussed by Coreper II (the meeting of Permanent Representatives) which 
is responsible for the preparation of  the General Affairs and External 
Relations Council (GAERC). In the case of CFSP, Coreper refers to the 
full ambassadors, or Coreper II.9 Coreper is responsible for preparing the 
work of  the Council and for carrying out other tasks assigned to it by 
the Council. While the PSC focuses on substance and political analysis, 
Coreper looks at the institutional, legal, fi nancial and Community aspects 
of the questions on the table, while refraining from altering or editing the 
opinion of the PSC.10 

The meetings of  the working parties, the PSC, and Coreper are all 
chaired by the country holding the Presidency. Due to the weaker role of 
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the European Commission in CFSP, the responsibilities of  the country 
at the helm are even heavier than in the fi rst pillar. Fortunately, the heavy 
burden and the lack of  continuity inherent to a rotating presidency are 
partly compensated by the Council General Secretariat. The Council 
Secretariat falls under the Secretary-General, Javier Solana, who is also 
the High Representative for CFSP.11 The Secretariat organises, co-ordinates 
and ensures the coherence of the Council’s work and the implementation 
of its annual programme. The Secretary-General assists the Council and 
the Presidency in matters concerning the CFSP, including co-ordination of 
the work of the Special Representatives.12 

Within the Council Secretariat’s Directorate-General E13 there is a CFSP 
unit assisting the Council and the Presidency in drafting agendas and policy 
papers, preparing speeches for the chair, writing answers to parliamentary 
questions, and so on. The position of  the Secretariat has been further 
strengthened by the appointment of Javier Solana who presides over his 
own cabinet and a Policy Unit (or the policy planning and early warning unit 
to use its full title). The latter is composed primarily of seconded national 
diplomats, 27 currently with one seconded Commission representative, and 
was established to support a longer-term approach to European foreign 
policy. Its tasks include monitoring, analysis and assessment of international 
developments, which includes early warning of potential crises. It may also 
make recommendations and outline options to be presented to the Council 
under the Presidency’s responsibility. 

The European Commission is ‘fully associated’ with the work of CFSP 
and represented at all levels of the CFSP structures and, since Maastricht, 
it shares the right of  initiative with the Member States. Still its role is 
far more limited than in the fi rst pillar where it is the sole initiator.14 Its 
main function in the area of foreign policy is to safeguard the EC Treaties 
and the acquis communautaire, as well as ensuring the consistency of the 
action of  the Union (the latter being a joint responsibility shared with 
the Council). The External Relations group, as they are now called, now 
comprises representatives of  DGs RELEX, Economic and Monetary 
Affairs, Enlargement, Development and Humanitarian Aid, Trade and, on 
an ad hoc basis, Financial Programming and Budget. They meet regularly, at 
Commissioner or Director General levels, to ensure the coherence, impact 
and visibility of the Commission’s external actions. When referring to the 
Commission we should also mention the 128 external delegations who also 
play an important role in the implementation of CFSP instruments. 

The role of the European Parliament in CFSP is mostly consultative. It 
can however try to infl uence foreign policy decisions through its power of 
the purse. The committee on foreign affairs (AFET) and its subcommittees 
on human rights (DROI) and security and defence (SEDE) are assisted by 
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a small group of civil servants. They provide the MEPs with background 
information and assist them in the drafting of  resolutions; this includes 
provision for confi dential briefi ng by relevant CFSP/ESDP offi cials of 
committee chairs, as well as the President of the Parliament. 

Over the years an increasingly important network of diplomats and civil 
servants has become involved in CFSP. A majority of them operate within 
the framework of the Council and have in the fi rst place the mandate to 
represent the position of their capital. At the same time however, they have 
a collective interest to reach consensus and to adopt instruments. Through 
their participation in European-level meetings, they have become familiar 
with each other’s foreign policy traditions and they have socialised with 
their colleagues. We shall now examine in more detail the role of  these 
administrative agents in the process of agenda-shaping, decision-shaping 
and implementation.

AGENDA-SHAPING15

Agenda shaping in the fi eld of CFSP differs in two important respects from 
the fi rst pillar. First, any Member State as well as the European Commission 
has the right of initiative (Art. 22, TEU). Second, the agenda is much more, 
though not exclusively, driven by external events and crises. According to 
the Treaty, all Member States and the European Commission can submit 
foreign policy proposals to the Council. In practice however it is primarily 
the Presidency, which is not specifi cally mentioned in Article 22, which is 
the source of most initiatives. As the country at the helm is convening the 
meetings and drafting the agenda, it has not only scope for introducing 
new issues, it can also give more or less priority to certain topics (agenda-
structuring) and it can even exclude issues (agenda-exclusion).16 Few 
countries in the chair resist the temptation to also use their six months to 
promote their hobby horses and to advance national agendas as European 
interests. For instance, the Belgian Presidency used its terms to put Africa 
in the picture, Spain promoted Latin America and Finland did not hesitate 
to advocate the importance of the Nordic dimension. 

The scope to set and shape the agenda in the area of CFSP is bigger than in 
the fi rst pillar where the powers of initiative are solely with the Commission. 
At the same time however, one should not exaggerate the Presidency’s 
capacities. The literature mentions at least four factors constraining the 
scope of  action of  the chair in the agenda-shaping process.17 First, the 
term in offi ce of six months is extremely short to realise one’s foreign policy 
goals. If  a country wants to be successful in promoting its priorities, it will 
have to invest a lot of  time and resources and preparations will have to 
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start well in advance of the period at the helm.18 The upcoming chair has 
to talk to different delegations and prepare the ground and gain support 
for its initiatives. 

A further limiting factor is that Presidencies do not start from scratch. 
An important part of  the agenda will consist of  on-going business and 
will be inherited from the previous country in the chair. This means that 
there is a high degree of path dependency in CFSP, as in other areas, when 
it comes to agenda-shaping (see contribution by Larsson and Trondal in 
this volume). 

Third, the Presidency’s prime role is to facilitate the decision making 
process. If  a country is blatantly abusing its position to push its national 
agenda, this will lead to opposition from the other delegations. Success 
can only be achieved in advancing priorities by acting very carefully and 
diplomatically. 

Finally, there is always the serious risk that the agenda, however well 
prepared, will be hijacked by external events such as a major international 
or European crisis. The problematic course of the elections in Ukraine was 
not foreseen on the Dutch Presidency’s agenda, which consequently assumed 
much time and energy both at the political and administrative levels. More 
than in the fi rst pillar, ‘garbage can’ situations play an important role in the 
fi eld of foreign policy (see chapter by Larsson and Trondal).

The question of interest in this section is the role of the administrative 
level in setting the agenda. Agenda-shaping is in the fi rst place a political 
process and this is also the case in CFSP.19 The broad guidelines are set 
by the European Council and the GAERC. The work programme and the 
agenda of meetings is however the prime responsibility of the Presidency. 
Generally, countries start their preparations two or even three years before 
their term in offi ce. Decisions about priorities are taken at the elite political 
level but the administrative level plays a key role in preparing the ground. 
Two elements in particular ensure that civil servants are in a good position 
to contribute in this early phase. First, high-level offi cials will often have 
more experience steering issues through the Brussels labyrinth than their 
political superiors. Very often they have been involved in two or more 
Presidencies. This means that they are more conscious of the importance 
of  proper preparations and have a better overview of  what needs to be 
done.20 Second, politicians often fi nd it diffi cult to focus on an event that 
is more than one year ahead. This creates extra room for the administrative 
level to play an important role in the early stages of the preparation. At the 
same time however it presents them with the challenge of how to trigger 
(and sustain) the interest of the politicians so that decisions about political 
priorities can be taken in time. 
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In an attempt to increase continuity, the Seville European Council (June 
2002) decided that upcoming Presidencies have to draft a multi-annual 
programme (covering 3 years or 6 Presidencies) as well as an annual 
programme (covering two Presidencies). The fi rst experiences show that 
this is a diffi cult exercise which is taken more seriously by some Presidencies 
than others.21 In other words, the agenda continues to be set primarily by 
individual Presidencies rather than by teams of countries.

A further important player in the agenda-shaping phase is the Council 
General Secretariat (CGS). Directorate-General E assists the chair in 
preparing the agenda, drafting policy proposals and working out details. 
It can therefore infl uence the way problems or directions are defi ned. At 
the same time its possible impact should not be exaggerated. Its work in 
the agenda-setting phase is in the fi rst place administrative and technical. 
In addition, the contacts between Directorate-General E and the upcoming 
Presidency come relatively late in the preparations (that is at a moment 
when the national discussions of priority setting have already taken place). 
In addition, the offi cials of the Secretariat always work under the guidance 
of the chair which has ultimate responsibility for any of the documents put 
forward. More important is the role of the High Representative. Supported 
by the Policy Unit, he can draw attention to issues through strategy and 
policy option papers and encourage the Presidency or the Member States 
to put them on the agenda. Solana is well respected amongst the Member 
States and therefore the Presidency tends to give serious consideration to 
his proposals. For example, by repetitively launching option papers on 
Moldova the High Representative and his staff  have managed to put this 
issue squarely on the Council agenda.

The role of the Commission in the agenda-shaping phase is negligible and 
contrasts sharply with its motor function in the fi rst pillar. Conscious of its 
precarious position, the Commission is careful not to irritate the Member 
States. When taking the initiative, it often does so in issues that relate to 
the different pillars but which may have a CFSP-related component.22 
The strengthened role of  the Council Secretariat since Solana’s initial 
appointment as High Representative has further pushed the Commission 
onto the defensive.

It is clear from the above overview that the agenda-shaping phase is 
not solely a matter for politicians and that the administrative level play 
an important role. The players that count most are the diplomats and the 
offi cials from the Presidency and the CGS. Although the agenda is formally 
defi ned at the political level, these players are in a very good position to 
exert infl uence on how questions are defi ned and formulated. Their actual 
impact will vary from case to case and from country to country. When an 
issue is sensitive, the political level is likely to be more actively involved. 
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On the other hand, highly technical issues may create extra opportunities 
for the administrative level. 

Another variable is the country in the chair. Each Member State 
prepares for the Presidency in its own way, leaving more or less scope for 
high-level civil servants to have a say. Factors that may have an impact 
include, amongst others, the personal interest of  ministers in European 
affairs, the role of  cabinets, the country’s willingness to co-operate and 
share sensitive information, as well as their willingness to rely on the CGS. 
Further comparative research is necessary to get a better insight into these 
differences. It is however beyond doubt that since the arrival of  Solana 
and the Policy Unit, the Secretariat’s scope to have an infl uence on the 
agenda-shaping phase has increased. However, the assumption of a more 
active agenda-shaping role will not come automatically – and is not entirely 
without risk. It requires a different and more pro-active attitude from the 
staff  involved, which so far has been used to work under the guidance of 
the country at the helm and was not expected to have an opinion of  its 
own. It also supposes suffi cient resources both in terms of personnel and 
information – both of which are questionable assumptions.

Every new Presidency brings a huge amount of energy and a group of 
people committed to use its six months at the helm to give new impulses 
to Europe’s foreign policy. A bigger role for the Secretariat will bring more 
continuity, but it remains to be seen whether it will have the ability to create 
the same momentum as the rotating chair.

DECISION-SHAPING

This section will concentrate on decision-shaping which, from the perspective 
of administrative governance, is more interesting. Although it is formally the 
political level (the GAERC in the case of CFSP) that takes decisions, the 
actual workload on the Foreign Ministers is such that they are frequently 
overburdened in their monthly meetings (of around eight hours).23 Because 
of this factor, the emphasis is very much upon reaching agreement at the 
lowest level possible (decision-shaping) so that the Council may use their 
time only for the most contentious issues.24 In many cases the political level 
often only rubber-stamps agreements that have already been negotiated at 
a lower level. These are the famous ‘A’ points on the Council agenda, items 
under which approval is possible without discussion. Up to 90 per cent of 
Council business has been agreed before it reaches this level – around 70 
per cent at the working group level and approximately 15–20 per cent in 
COREPER.25 It is therefore important to understand decision-making at 
the (Weberian) administrative level.
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In a system where so much emphasis is placed on reaching agreement at 
the lowest possible level, a key role is played by the Presidency. The country 
at the helm attempts to build consensus, or fi nd compromise, between 
disparate views represented by the 25 and it is assisted to this end by DG 
E of the General Secretariat. The staff of the Secretariat provides continuity 
between different chairs, masters the dossiers and is very knowledgeable 
when it comes to procedures. In terms of  decision-making the General 
Secretariat has a signifi cant role, although the quasi agenda-shaping role 
that has evolved in the Secretariat (as well as the Policy Unit which is 
more and more closely linked with DG-E) may have distracted them from 
their traditional supportive role. The central role of the Presidency and the 
Secretariat applies to all administrative levels, from the working groups to 
Coreper and the PSC.

The Working Parties

The role of the working parties is fundamental to the workings of the EU.26 
In the case of CFSP there are currently 36 working parties (Coreper may set 
up additional committees or working parties) who address either thematic 
issues or geographical areas.27 It is important to note at the outset that 
the representatives of the working parties are a combination of Brussels-
based offi cials (in the Permanent Representations) as well as those from 
the relevant national ministries, with an emphasis on the former. This is 
a signifi cant point since, like Coreper II, they benefi t from what has been 
described as the ‘coordination refl ex’ or, put another way, they are socialised 
through collaboration at the European level. The Brussels-based offi cials 
will not only negotiate with one another but they will also negotiate with 
their respective capitals on a compromise. The strength of the European 
refl ex can often lead to national offi cials in the Representations defending 
a European position, often through use of the simplifi ed written procedure 
whereby a proposal is deemed to be adopted within a specifi ed period laid 
down by the Presidency, except where a Member State objects.28

Before considering the function of the working parties it is worth noting 
the special role played by two bodies. The fi rst is the Working Party of 
Foreign Relations Counsellors (formerly known as CFSP Counsellors and, 
since the advent of the Political and Security Committee, they are known as 
‘RELEX Counsellors’) who examine the legal, fi nancial and institutional 
aspects of horizontal CFSP and Community matters and ensures their co-
ordination.29 Even more than in other working parties, the Commission is 
actively involved due to the frequent links with communautaire aspects of 
EU external relations and the shared responsibility (with the Council) for 
the overall coherence of EU external actions. The Counsellors may also co-
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ordinate the content of the agendas for Coreper and PSC. The Counsellors 
report to Coreper and prepare their work on joint actions (and, where there 
is a political dimension, to the PSC as well) and in this capacity they have 
a signifi cant bridging function. They are also required, under Articles 60 
and 301 TEC to consider joint actions or common positions pertaining to 
economic sanctions (such as those arising in the context of the Kimberley 
process on confl ict diamonds). 

The second is the network of European Correspondents in all Member 
States and the Commission. They will co-ordinate daily CFSP business, 
prepare meetings of  the PSC (examined in more detail below) and any 
CFSP points of  the GAERC. The Correspondents will maintain day-
to-day contact on CFSP issues by means of  the COREU telex network 
which may have over 25 000 communications per year.30 Their role is of 
particular importance when it comes to written or silent procedures, both 
of which require close co-ordination with the capitals. According to these 
procedures the Council can adopt or implement decisions through a written 
vote allowing to speed up the decision making process. Given the urgency 
of these decisions, the role of the administration and the potential scope 
for infl uence is big. 

The working parties carry out essential preparatory work which includes 
drafting CFSP instruments ranging from declarations to joint actions. The 
delegations in the working parties will all receive instructions from their 
respective capitals and will report back to them after the meeting. The leeway 
accorded to offi cials to act at their own discretion varies considerably from 
country to country, with some receiving quite detailed instructions while 
others may only have general guidelines. Generally it is clear that an offi cial 
would not act against his/her national interest but, at the same time, there is 
recognition that some leeway is necessary – especially when 25 delegations 
are supposed to reach unanimous agreement. There are enough checks and 
balances within the system to guard against unorthodox decisions. 

The former EPC groups and the Community-equivalent working party 
were nominally merged but, in practice, many will meet in their Brussels 
composition for communautaire matters and for second pillar issues in capital 
formation. However, for urgent matters it is nearly always the Brussels 
formation who will address matters (they are, after all, representatives of 
Member States and it is up to the national governments to send whom they 
wish) as well as CFSP and related Council conclusions.

Both formations, whilst somewhat awkward, serve their purposes. In the 
case of the Brussels formations the personnel involved know each other well 
and meet on a regular basis and, as a consequence, the working atmosphere 
is informal and effi cient. The capital formations serve to heighten awareness 
in the capitals of particular issues and will often only meet once or twice per 
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Presidency in directors’ setting. When they meet the purpose is often to hold 
a general policy debate rather than reach agreement on specifi c details. 

The Presidency plays an important role as the silent engine behind the 
working parties since it is responsible for taking the ‘necessary steps to 
advance work between meetings’.31 It may do this, with the consent of the 
relevant working party, by undertaking consultation on specifi c problems 
with a view to reporting back to the working party with possible solutions. 
It may also conduct written consultations by requesting delegations to react 
in written form to a proposal prior to the next scheduled meeting. Since 
the Presidency occupies the chair, at various levels, it is not only critical to 
the decision-shaping phase but is also the centre of  information. This is 
due not only to the fact that if  the Presidency has forwarded a proposal, 
(s)he is more likely to be better informed than the others around the table, 
but also due to the privileged position that the Presidency occupies. This 
may manifest itself  in a number of ways, such as through approaches by 
delegations for bilateral exchanges, or contacts from the chair to ascertain 
particular sensitivities of the delegations. The Presidency will also be briefed 
by the CSG, who have the advantage of often having followed an issue for 
a longer time. Thus, a well prepared chair can use this position to steer the 
debate and establish a consensual position. 

The Presidency’s brokerage role is one that requires particular sensitivity 
since it is based on the trust vested in the chair that her/his position will be 
impartial.32 At the same time the Presidency will be well aware that absolute 
impartiality is impossible and that formulating compromises also implies 
making choices. If  a chair has a clear idea of where to go and has carefully 
thought out the way to that end, it can have a signifi cant impact on the 
fi nal outcome of the negotiations. The degree to which a Presidency steers 
the debate towards the desired outcome has little to do with size and much 
to do with preparation, skill and momentum; indeed, the larger Member 
States may be more suspect of having an overtly political agenda than the 
smaller members.

The General Secretariat also plays an immensely important role in 
promoting agreement as well as promoting consistency in CFSP. On the 
latter, when thematic working parties convene under the provisions of Title 
V, the General Secretariat will draw up records to ensure continuity from one 
Presidency to the other. Otherwise the General Secretariat will draft a report 
summarising the outcome of the working party proceedings, capturing the 
essence of  the discussions and any conclusions reached by the working 
party. The General Secretariat will talk to the delegations, they will also 
know the history of the dossier and will be in a position to offer a good 
overview of related factors.
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The Commission, which is ‘fully associated’ with the CFSP and represented 
at every level, also plays an important part in promoting consistency between 
CFSP and other communautaire aspects of EU external relations. This role 
is especially important when many aspects of external relations are cross 
pillar in nature (human rights, terrorism, curbing the spread of weapons 
of mass destruction and so forth).

The Committee of Permanent Representatives

The working party will report to Coreper (and PSC) only when ‘there is 
reasonable prospect of progress or clarifi cation of positions being achieved 
at that level’.33 The Presidency conveys to all delegations all the information 
necessary to prepare Coreper’s meetings, including a summary of  what 
the Presidency expects from the discussions on each agenda item. The 
Presidency will also encourage and promote an exchange of information 
between delegations on the items on the agenda, including the positions they 
will adopt in the meeting of Coreper. In this context, it is the Presidency 
that fi nalises Coreper’s agenda for their weekly meetings (except if  there is 
a GAERC meeting). All items on the agenda of the Council meeting are 
examined in advance by Coreper, unless otherwise decided by Coreper (by 
simple majority) or the Council (unanimously). 

In the CFSP context Coreper is something of  an oddity since it is not 
specifi cally mentioned in Title V of the TEU although it is referred to, and 
specifi c reference is made to it in the Council’s Rules of Procedure,34 whereby 
all issues subject to Council decision have to be on the agenda of Coreper.

The General Secretariat again has an important preparatory role since it 
will draft notes for the delegates on Part I items (those requiring no further 
debate which are normally passed to the ministers as ‘A’ points) and more 
detailed notes summarising progress for those items falling under Part II 
(where there are outstanding issues which, if  unresolved by Coreper, will be 
passed to the ministers as a ‘B’ point). The General Secretariat will also add 
a note addressed specifi cally to the Presidency advising of the procedures 
to be followed and any other relevant information, including tactical advice 
or possible suggestions for a compromise. Although the Presidency is free 
to ignore these recommendations, it potentially gives the Secretariat the 
possibility to infl uence the outcome of the negotiations. 

The Antici group, founded in 1975, prepares the work of Coreper II. It 
consists of  the immediate assistants to the permanent representatives, a 
Commission representative and the Presidency’s Antici representative – the 
latter chairs meetings. The meetings may also be attended by the Secretary-
General’s Private Offi ce and the Director-General of  the Legal Service. 
The Antici meetings will prepare the agenda, report to the permanent 
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representation, alert colleagues to potential diffi culties and decide on the 
order in which items should be discussed; including what items may fall 
under ‘other business’. The Antici group may also be asked to address 
horizontal dossiers, especially in sensitive areas, on an ad hoc basis. 

As has been observed, Coreper is composed of national representatives, 
which may lead to the suspicion that its primary role is to protect national 
interests or to promote them. Coreper’s role is often more sophisticated 
since it is a body in which consensus is sought (and often reached), as 
well as being an important mediator between the intergovernmental and 
common aspects of  external relations. Since CFSP decisions are rarely 
confi ned to the purely intergovernmental aspects of external relations and 
most have a measure of impact on the Community, Coreper’s members and 
staff  increasingly concentrate on infl uencing the Commission. The central 
role played by Coreper, at the point at which the administrative meets the 
political levels, makes it an immensely infl uential body and, by implication, 
underlines the important role played by the heads (and deputies) of  the 
permanent representations. 

… and the PSC

It is diffi cult to fully consider the role of  Coreper without complicating 
the picture a little more. Under CFSP’s predecessor, European Political 
Co-operation, the Political Committee (PoCo) was created consisting of 
Political Directors of the national Foreign Ministries. Initially PoCo had the 
monopoly over EPC matters but since Maastricht and the single institutional 
framework, Coreper was also given a role in foreign policy. After an initial 
period of turf battles between the two bodies,35 an agreement was reached 
in May 1992 whereby it was made clear that the PoCo ‘formally has a 
subordinate role vis-à-vis the Permanent Representatives Committee’.36 
Generally speaking, Coreper was expected to refrain from editing or 
altering the PoCo’s opinion, unless Coreper feels it to be imperative on 
legal, fi nancial or institutional grounds. In turn, the PoCo was expected 
to leave the legal, fi nancial and institutional issues to Coreper. Thus, 
although the PoCo is entitled to bring its opinions directly to the attention 
of the Council, Coreper may add comments of its own, and the general 
responsibility for the preparation of Council meetings lies unambiguously 
with the Permanent Representatives.

In spite of  the apparent clarification of  the respective roles of  the 
PoCo and Coreper, the overall CFSP decision-making system was still 
seen as ponderous and thus subject to further discussion in the 1997 
intergovernmental conference. The main change was that the Maastricht 
treaty stated that the committee was to comprise the ‘Political Directors’, 
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while the Amsterdam version no longer stipulates this – the possibility of 
holding more frequent meetings at the deputy Political Director level was 
therefore open. The evolution of the PoCo into its new guise, the Political 
and Security Committee, also known by its French acronym COPS, was 
also to have a profound impact on the committee’s visibility and standing. 
The PSC was described as ‘the linchpin of European security and defence 
policy and of CFSP’ and, with this in mind, the PSC’s mandate was inherited 
from its interim ancestor which was to ‘deal with all aspects of the CFSP, 
including the ESDP’.37 The PSC was established as a permanent institution 
by a Council decision of 22 January 2001. 

Unlike their predecessors, the PSC established itself  as a permanent part 
of the Brussels scene and is characterised by an esprit de corps that could not 
be achieved in the sporadic meetings of the old PoCo. The PSC normally 
meets twice per week, on Tuesdays and Fridays, and additional meetings may 
take place prior to Council meetings, or when political dialogue with third 
parties demands their presence. The committee will also co-operate closely 
with the SG/HR and the Policy Unit. The PSC consists of representatives 
of  the Member States who are appointed at senior ambassadorial level 
(but beneath that of the Coreper II ambassador), the Commission member 
to the PSC and four Council Secretariat members. The Director-General 
of  DG-E will attend the PSC meetings, as well as the Legal Secretariat 
and, where appropriate, offi cials from the various Directorates who have 
competence in the areas under discussion. The national ‘representatives’ can 
often comprise more than the PSC members, which means that on issues 
that are particularly emotive or complex the meetings can easily consist of 
over one hundred people – so much for collegiality. However, the exception 
to this is the Tuesday working lunches which are, by tradition, for the basic 
group referred to above. 

The agendas for the PSC are agreed by the Presidency and the Secretariat, 
while the operational conclusions of the working groups are approved by 
the PSC. The agendas are not in the public domain since the content of the 
discussions is potentially sensitive, especially if  a specifi c region or country 
is under discussion. Within the Secretariat, CFSP Unit desk offi cers are 
responsible for preparing the briefs of the chairs of both the PSC and the 
Council. Directorate-General E has principal responsibility for supporting 
the Presidency and the various working groups; it will also follow meetings 
and draft reports on the meetings, as well as ensuring that other relevant 
organisations (such as NATO) are informed of  proceedings. Briefs may 
also originate from the Commission and the myriad of working groups in 
the CFSP area.

In addition to briefs that arise as a result of international developments, 
there are regular reports that may be built into CFSP joint actions.38 The 
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sheer volume of briefs means that the PSC ambassadors spend a considerable 
amount of time reading, often at short notice. In addition, political dialogue 
and meetings with third parties (such as the North Atlantic Council) 
make more demands on their agendas. Naturally, the recent enlargement 
to 25 has provoked fresh concerns about time management and how to 
conduct meetings. 

The agenda for PSC meetings was initially prepared by an informal group 
but the growing demands on the PSC, especially due to the rapid growth 
of ESDP, led to understandable demands for more formal assistance and 
eventually led to the creation of an Antici-like group called the Nicolaidis 
group (named after its fi rst chairman during the Greek Presidency). The 
Nicolaidis group assists with the ‘organisation of meetings’ and this can 
include ‘going through the provisional agendas in advance, fi xing the order in 
which items for discussion would be taken and dealing if  necessary with the 
practical arrangements for the meeting’. The second task of the group is to 
‘allow delegations to fl ag up in advance what the main issues of concern are 
to them, thereby enabling the members of PSC to prepare more effectively 
for their discussions and possibly to dispose more easily of less important 
questions’.39 The group is also able to act as a ‘useful point of  contact’ 
between the delegations and the General Secretariat. The role of the group 
has grown relatively quickly and since the Luxembourg Presidency in the 
fi rst half  of 2005, they now meet twice a week as well as before every PSC 
meeting where they look at the agenda and procedural issues. 

The relevant CFSP desk offi cers, or their directors, will normally attend 
PSC meetings when items fall within their particular areas of responsibility. In 
the meeting they will take notes and try to ensure accuracy and completeness 
in the ensuing reports. Reports from the PSC meetings are, by convention, 
always in French (relevés de conclusions). The Presidency (which normally 
means the European correspondent and, in some cases, the counsellor) will 
clear the text of the relevés prior to their being released by the Secretariat as 
COREUs. Following a PSC meeting the Presidency will decide on whether 
it is necessary to brief  third countries on the outcome of the meeting. If  
the decision to do so is made, a member of  the CFSP’s General Affairs 
Directorate will brief  representatives of ‘like-minded’ countries.40

As we have seen, Coreper will in principle endorse the agreement of the 
PSC and deal only with fi nancial and economic aspects. In practical terms 
Coreper’s agenda leaves little time for much more than this, especially since 
much of their focus is on Justice and Home Affairs and fi nancial issues; 
as a consequence, CFSP issues are often fi nalised by PSC and appear as 
point I on Coreper’s agenda. Nevertheless, grey areas still remain between 
the two bodies and the division between Coreper, addressing only specifi c 
issues, and PSC addressing more general foreign or security issues, should 
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not be considered a hard and fast rule. The actual division of dossiers also 
depends upon their nature (Cyprus, for instance, is a Coreper issue since 
it is linked to enlargement) as well as origins (Commission initiatives will 
follow the Coreper track). 

COREPER and PSC have had a somewhat strained relationship, both 
collectively and in some cases individually, and it continues to be one of 
the more problematic aspects of CFSP decision-making. In a number of 
cases the Permanent Representatives have relatively little infl uence on their 
PSC ambassadors. The lack of individual control results in efforts to exert 
control collectively – with both occasionally competing to have the last 
word prior to a Council meeting (which sometimes results in 07:00 or 08:00 
a.m. meetings). The tendency of PSC to assume signifi cant burdens with, at 
times, a lack of discrimination has resulted in the temptation for Coreper to 
see PSC as a quasi-working party. The potential for friction does not arise 
so much from the substance of a given text, but how to treat it. 

To conclude, we have seen that although decisions are formally made at 
the political level, the administrative level is critical to the decision-shaping 
process. A vast majority of  the decisions are actually agreed on at the 
administrative level, only to be formally approved by the Council. In the 
CFSP context the agenda is normally set by the Member States and the same 
is true of the decision-shaping stage where consensus is shaped by constant 
dialogue between the permanent representations and the capitals, between 
the EU institutions and between the Member States. The decision-shaping 
stage is also when the administrative meets the political level and the national 
meets the ‘European’ level, with both Coreper and the PSC straddling the 
lines. The physical location of both in the permanent representations also 
underlines the central importance of  the representation to national co-
ordination in Brussels. Since this chapter is confi ned to the CFSP aspects of 
external relations, it also underscores the importance of not only national 
co-ordination but effective communication between the respective capitals, 
the foreign ministries, the correspondents and the EU institutions.

While it is true that agenda and decision-shaping are melded by national 
interest, it is also important to underline that this is a reciprocal process 
between Brussels and the capitals. It is not only a matter of communicating 
national interests to Brussels and trying to enshrine them in CFSP decisions 
since, in reality, the permanent representations will in turn shape national 
preferences by emphasising where common interests may exist or where 
initiatives might be appropriate. It has also imposed a strain upon the foreign 
ministries of the Member States, especially those with smaller ministries, 
since they are now required to have a position across the full range of CFSP 
topics where, in many cases, there was no compelling national interest in 
some of the topics or issues addressed in the CFSP context.41
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IMPLEMENTATION

After an often diffi cult and lengthy process of decision making, EU foreign 
policy decisions have to be translated into action. The second pillar employs 
a wide range of  instruments going from declarations and demarches to 
common strategies, joint actions and common positions.42 Unlike in the 
Community, the European Courts do not have general jurisdiction in the 
second pillar. Thus, the obligation in the TEU for the Member States to 
support the ‘Union’s external and security policy actively and unreservedly 
in a spirit of loyalty and mutual solidarity’, must be considered primarily 
as a political commitment. The primary way of bringing an errant member 
back into line will therefore rest upon the exercise of diplomatic and political 
pressure. This is naturally more diffi cult if  the violator in question is a larger 
Member State.

Responsibility for implementing common measures in the area of CFSP 
rests in the fi rst place with the Presidency, assisted by the High Representative 
and the Council Secretariat. Also the Commission, as manager of the CFSP 
budget and with representations all over the world, plays an important role. 
Contrary to the fi rst pillar where decisions often require legal transposition 
into national legislation, many decisions in the fi eld of foreign policy are 
self-enforcing. As in the other phases of  the policymaking process, the 
central player in the implementation phase is the rotating Presidency while 
the more general responsibility for consistency in the EU’s external relations 
as a whole falls to the Council and the Commission. The role of the latter 
proved to be sensitive, especially in the early years when there were several 
turf battles with the Council as well as within the Commission, since it took 
some time to fi nd how to best address its foreign policy responsibilities.43 
After reorganisations in 1993 and 1995,44 the Prodi Commission carried 
out a third round of  reform and replaced the geographical organisation 
by one according to subjects: external relations, trade, development and 
enlargement.

Aside from the more general aspects of consistency and coherence, which 
lie beyond the scope of this chapter, the purpose of implementation is to 
execute the instruments of the second pillar (Table 11.1).

The declaration, CFSP’s most used instrument, is in the fi rst place a co-
ordinating device. It is frequently used as a means for the Council to react 
rapidly to international developments. Declarations are either issued by 
the Council when it meets or by the Presidency on behalf  of the EU when 
the Council does not meet. As declarations are in the fi rst place political 
statements, they do not require specifi c action except that the Member 
States and their diplomatic delegations are expected to comply with their 
content. The sheer volume of declarations, at roughly one for every other 
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day of every Presidency, does raise the question of the overall effectiveness 
of declarations and whether they communicate a clear picture of the Union’s 
interests to the outside world.

Common positions and joint actions, two instruments introduced by 
the Maastricht Treaty, are more demanding in terms of implementation. 
Common positions are often used to impose economic sanctions against 
third countries. Sanctions are an interesting case because they are a typical 
example where the implementation of EU foreign policy requires decision 
making across pillars. First the Council adopts a common position; 

Table 11.1

Instrument Who proposes
Who 
decides

Who 
implements

Common 
strategies

Addressing the 
approach towards a 
certain region or 
country across 
pillars

Member States 
and 
Commission

The 
European 
Council

The 
Presidencya

Joint actions

Addressing specifi c 
situations where 
operational action 
is required

Member States 
and 
Commissionb

The 
Council

The 
Commissionc

Common 
positions

Approach of the 
EU to a particular 
matter of 
geographical or 
thematic nature

Member States 
and 
Commission

The 
Council

Member 
States

Declarations

Statement with 
regard to 
international 
political 
development

Member States 
and 
Commission

The 
Council

The 
Presidencya

Notes:
a Assisted by the Secretary-General of  the Council who exercises the function of  High 

Representative for CFSP.
b The Council may request the Commission to submit to it any appropriate proposals to 

ensure the implementation of joint actions.
c The Commission is responsible for the fi nancial implementation of Joint Actions when they 

imply operational expenditure charged to the Community budget, otherwise the Presidency 
is responsible for the implementation.

Source: Adapted from: Commission External Relations web site: http://europa.eu.int/comm/
external_relations/cfsp/fi n/ 
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successively the ‘sanctions task managers’45 of  DG Relex prepare a 
regulation under the common commercial policy (Art. 301 or 60, TEC).46 
The latter are then adopted by the Council by QMV.47 It is up to the Member 
States themselves to implement the common position in the requisite spirit 
of mutual solidarity and loyalty.

Joint actions will often have an expression of  the ‘means to be made 
available’ which normally refers to the Community budget and, due to this, it 
is the Commission who will have responsibility for implementation. This also 
includes the preparation and negotiation of contracts with possible imple-
menting agencies and monitoring of the implementation. In the relatively 
rare event that reference is not made to the Community budget (such as in 
the case of EU military operations which are paid for by the Member States), 
the Presidency will assume responsibility for implementation. 

The implementation of joint actions has been subject to criticism. A report 
of the Court of Auditors,48 prepared at the request of the EP, refers to delays 
in making resources available, problems of understaffi ng in the Commission, 
problems of co-ordination both amongst the institutions as well as within the 
Commission. Especially when it concerns crisis situations, slow implementa-
tion is particularly problematic.49 Efforts to address the situation have been 
made but still today diplomats complain that implementation is too slow and 
that procedures are not adapted to the political needs. The suggested inter-
institutional agreement with clear operational principles with regard to the 
Commission’s role in the implementation of CFSP is still lacking.

An overview of the Commission’s role in implementation is not complete 
without mentioning the external service or the delegations in third countries 
and international organisations. In principle the spokesperson for CFSP in 
third countries is the Ambassador of the country holding the Presidency, but 
the head of the Commission delegation participates in the troika démarches. 
In addition, its staff  works closely with the High Representative and his 
secretariat, transmitting to them reports on the political situation.50 An 
important comparative advantage for the Commission delegation is that 
Presidencies come and go, while the head of the Commission is a permanent 
troika member. The Commission is often represented in countries where 
the Presidency is not. Following a number of reforms in DG-RELEX since 
2000, notably the process of decentralisation and deconcentration of the 
delegations, the role and size of the delegations will increase in the future.

CONCLUSIONS

The administrative level plays a crucial role in the agenda and decision-
shaping processes of CFSP. As in the fi rst pillar, the developments at the 
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political level only represent the tip of the iceberg. Even more, the decisions 
taken by the Council would not be possible without the support of a broad 
network of civil servants and diplomats drafting agendas, preparing and 
implementing decisions. The question whether the administrative level matters 
in the foreign policy fi eld should defi nitely be answered affi rmatively.

In recent years we have clearly seen a proliferation of the administrative 
players. The PSC, the Nicolaides group, the Policy Unit, the Relex Counsellors 
are all players that have only been around since the 1990s. This new network 
of actors has everything to do with the end of the cold war and the Member 
States’ attempt since Maastricht to move beyond a declaratory policy. A 
more pro-active and operational foreign policy imposed a strengthened 
administrative structure. It also implied an increased involvement of the 
European Commission as manager of  the EC budget and guardian of 
the coherence of  the Union’s external activities. Although the venue of 
this new group of actors has been accompanied with several turf  battles 
(Coreper – PSC; Council – Commission; fi ghts within the Commission), 
it also brought an increased reliance on permanent structures as well as a 
change of the centre of gravity from the national capitals to Brussels.

The Brusselisation of many parts of EU external relations has however 
not diminished the centrality of the Council in CFSP.51 As has been noted, 
the role of the Presidency and the Secretariat are key. This can primarily be 
explained by the initial development of foreign policy co-operation outside 
the Treaty framework and the reluctance of the Member States to give a say 
to the supranational institutions in this sensitive area. It does not though 
imply that CFSP remains resolutely a intergovernmental process where 
decisions merely represent a lowest common denominator. It is clear that 
CFSP has moved beyond this towards growing evidence of the existence of 
European-level diplomacy, as opposed to European diplomacy per se. The 
distinction rests upon the continuation of national diplomacy accompanied 
by the growing recognition that there are not only interests in common, but 
positive benefi ts to all of  acting collectively. The increasing socialisation 
process between Brussels and the national capitals in the CFSP area may 
eventually lead to genuine European diplomacy, as seems to be foreshadowed 
in many of the suggestions contained in the constitutional treaty. 

Within the Council two players stand out: the rotating Presidency and 
the Council Secretariat. They fi ll the vacuum created by the weak role 
of  the European Commission in the second pillar. The possible impact 
of a Presidency is though seriously hampered by the short term in offi ce 
and the crisis-driven character of foreign policy. The role of the Council 
General Secretariat is commonly underestimated, if  not ignored. It is an 
important factor of continuity in a system where the Presidency rotates on 
a six-monthly basis. Besides the supporting role, provided by DG E, there is 
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also an emerging political function. This relatively new role has much to do 
with the creation of the position of the High Representative and the Policy 
Unit. Contrary to the ‘traditional’ Council civil servant who could only 
speak through the Presidency, the members of the policy unit have a voice 
of their own, such as through option papers where they can try to directly 
infl uence the agenda. The newly created posts of personal representatives 
of the High Representative (in human rights and non-proliferation issues 
so far) are a further expression of the Secretariat’s own voice. It is to be 
expected that this political role will further be strengthened.

The history of  CFSP, and indeed its predecessor EPC, has led some 
to conclude that national foreign (and to an extent security) actors are 
gradually becoming socialised into what is sometimes described as an 
epistemic community, characterised by shared norms and perspectives.52 
If  the process of  socialisation, fostered by frequent contacts and links 
at different levels, has indeed had a dramatic impact on administrative 
governance in the second pillar, how can we then explain the resolutely 
intergovernmental character of CFSP? 

The fi rst response would be to observe that administrative governance 
itself, notably the preponderant role of the Presidency, refl ects the continuing 
preference for intergovernmentalism and not for communautarisation. At 
the same time the frequent contacts between the PSC members, European 
correspondents and so forth has modifi ed intergovernmentalism to the extent 
that CFSP is much more than merely the lowest common denominator 
amongst the Member States. 

The second argument is that the intergovernmental versus communautaire 
dilemma that is often posed in the context of EU external relations, is in 
fact inaccurate. Slowly but surely three and a half  decades of political co-
operation in external relations has led to the formation of what could be 
described as European-level diplomacy which rests upon the understanding 
that what can be accomplished through CFSP is often different from what 
a Member State, or a grouping thereof, might achieve. Although this 
argument does not ignore the fact that there are many occasions on which 
the Member States chose to sideline CFSP, it has become more and more 
diffi cult for a Member State to act in a different manner at the European 
and national levels. 

The third argument, refl ecting on the growth of administrative governance 
in the CFSP area, is that national administrations as well as Brussels-based 
administrators have a complex relationship. There is a constant interaction 
of national and Brussels-based offi cials which, in turn, shapes the decisions 
and instruments that are adopted but it remains conditioned by the need 
for consensus and the preponderant role of the Presidency. Under EPC the 
amount of penetration by Brussels of national foreign policy establishments 
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was relatively limited, but with the rapid growth of  CFSP (and, more 
recently, ESDP) that penetration has increased perceptibly. It is now almost 
inconceivable that a national diplomat would not, at one time or another in 
his or her career, have to understand and deal with the EU in some shape 
or form. 

There is however a potential danger that the development of  the 
‘European refl ex’, which was primarily something fostered at six and then 
with more diffi culty with each successive enlargement of the Union, has 
reached its limits. The ten newer EU members have yet to really make a 
decisive impact on CFSP and are more likely to remain silent, or perceive 
issues through a national focus. This may be a matter of adapting to the 
European culture (which primarily means ‘Brussels’), but in the meantime 
there is a danger of a dilution of some of the epistemic aspects and that this 
will be replaced, or at least buttressed, by the further institutionalisation 
of CFSP. Although the concept of the epistemic community and that of 
deepening institutionalisation are not necessarily incompatible, there is a 
danger that the esprit de corps that exists between the CFSP actors and the 
national actors will be diluted.
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Security Policy: A Legal Institutional Perspective (The Hague: Kluwer Law International, 
1999), p. 81. 

11. The High Representative, Javier Solana, was appointed for a fi ve-year term in October 
1999 and his term was renewed for a further period of fi ve years in October 2004. 

12. Council Decision 2004/338/EC, Euratom of 22 March adopting the Council’s Rules of 
Procedure, [2004] Offi cial Journal of the European Union, L 106/22. 

13. This DG (external economic relations and CFSP), which is directed by Robert Cooper, 
is divided into nine directorates and fi ve offi ces. The Directorates are 1 (Enlargement), 
2 (Development), 3 (Division for Multilateral Economic Affairs), 4 (Transatlantic 
relations, UN and human rights), 5 (Mediterranean Basin, Middle East, Africa, Asia), 
6 (Western Balkan region, eastern Europe and central Asia), 7 (ESDP), 8 (Defence 
Aspects), 9 (Civilian crisis management and co-ordination). In addition there is a co-
ordination unit, offi ces of  the personal representative of  the High Representative for 
matters of non-proliferation and another for human rights, and two UN liaison offi ces 
(for Geneva and New York respectively). 

14. The Commission’s right of initiative is primarily exercised in the case of certain sanctions 
against third parties which are recommended by the Commission and implemented by a 
Council common position. 

15. This chapter uses the term agenda-shaping. This broader term does not only include 
agenda-shaping but also refers to other forms of  agenda infl uence such as agenda-
structuring and agenda-exclusion.

16. J. Tallberg, ‘The Agenda-shaping powers of the Council Presidency’, in O. Elgstrom (ed.), 
European Union Council Presidencies. A Comparative Perspective (London – New York: 
Routledge, 2003), pp. 18–70.

17. F. Hayes-Renshaw and H. Wallace, The Council of Ministers (New York: Macmillan, 
1997); E. Kirchner, Decision-making in the European Community: The Council Presidency 
and European Integration (Manchester: Manchester University Press, 1992); J. Verbeke 
and W. van de Voorde, ‘The Presidency of the European Union: Some Refl ections on 
Current Practice and Recent Evolutions’, Studia Diplomatica 47(3), 29–40 (1994).

18. A. Schout and S. Vanhoonacker, ‘Nice and the French Presidency’, in F. Laursen (ed.), 
The Treaty of Nice: Actor Preferences. Bargaining and Institutional Choice (Odense: 
Odense University Press, 2005) (forthcoming).

19.  G.Peters (2001), The Politics of Bureaucracy (5th edn., London: Routledge).
20. See for example the case of the Dutch Presidency in the second half  of  2004. Several 

of the key administrators had also been involved during the previous terms in 1991 and 
1997 but for most ministers it was their fi rst time at the helm. 

21. Greece and Italy did not take the requirement of an annual programme very seriously. 
Ireland and The Netherlands made a bigger effort in trying to come up with such a 
programme. Seen the different priorities at the domestic level, this was far from being 
an easy exercise. 

22. M.E. Smith, Europe’s Foreign and Security Policy: the Institutionalisation of Cooperation 
(Cambridge: Cambridge University Press, 2003).

23. In most cases CFSP-related decisions will be made by the GAERC although there 
are cases of  other formations of  the Council making decisions in this area, such as 
when the Ministers of Finance adopted a Joint Action on the preparation for the 1995 
Conference on the Non-Proliferation Treaty and the Ministers of Agriculture decided 
on the continued support for the EU administration of Mostar, see Wessel, supra note 
10, p. 78.

24. Meetings are generally held on a monthly basis, although provision is made for 
extraordinary meetings such as that of  7 January 2005 in response to the Tsunami 
disaster. 

25. H. Kassim, ‘Coordinating National Action in Brussels’, in H. Kassim, A. Menon, P. Guy 
Peters and V. Wright (eds), The National Coordination of EU Policy: The European Level 
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(Oxford: Oxford University Press, 2001), p. 25; D. Spence, ‘Foreign Ministries in the 
European Union’, in B. Hocking and D. Spence (eds), Foreign Ministries in the European 
Union: Integrating Diplomats (Basingstoke, Palgrave Macmillan, 2001), p. 23.

26. It is normal to refer to Working Parties, there are however instances where ‘groups’ are 
expressly referred to (such as the EU Military Committee’s Working Group). 

27. There are three ad hoc working parties (Arms Exports, Public International Law 
and Security); 19 on thematic issues or relations with international organisations 
(Administrative Affairs, Communications, Conference on Stability in Europe, Consular 
Affairs, Drugs, Human Rights, Law of  the Sea, Non-Proliferation, Organisation for 
Security and Co-operation in Europe, Political Co-operation, Protocol, Terrorism, 
United Nations and United Nations Disarmament); 12 addressing geographical areas 
(Africa, Canada and United States, Eastern Europe and Central Asia, Latin-America, 
Maghreb-Mashreq, Mediterranean, Middle-East (Peace Process), Turkey, Cyprus and 
Malta, Western Balkans (Croatia, fYROM, Albania). In addition the Foreign Relations 
Counsellors (RELEX) Working Party, the Committee for the Civilian Aspects of Crisis 
Management and the Political-Military Working Party all operate as Working Parties, 
even if  their actual functions go beyond those of  a traditional working party. CFSP 
Working Parties represent approximately 10 per cent of all Working Parties.

28. See Council Decision of  22 March 2004 adopting the Council’s Rules of  Procedure, 
[2004] OJ L106, 15 April 2004, pp. 22–45.

29. Council Guide: Presidency Handbook (Luxembourg: Offi ce for Offi cial Publications of 
the European Communities, September 2001), p. 55.

30. Spence, supra note 25, p. 30.
31. Council Decision 2004/338/EC, Euratom of 22 March adopting the Council’s Rules of 

Procedure, [2004] Offi cial Journal of the European Union, L 106/22, Annex IV.
32. P. Ludlow, Preparing for 1996 and a Larger European Union: Principles and Priorities 

(Brussels: Centre for European Policy Studies, 1995). 
33. Supra note 31.
34. Ibid.
35. S.J. Nuttall, European Foreign Policy (Oxford, Oxford University Press, 2000).
36. J.W. de Zwaan, The Permanent Representatives Committee: Its Role in European Union 

Decision-Making (Amsterdam: Elsevier, 1995), p. 178.
37. The idea of the PSC as a ‘linchpin’ was reinforced in a separate contribution by the SG/

HR to the Nice European Council. Solana wrote that ‘it is essential that a single body 
should have access to all the information, proposals and initiatives relating to the crisis 
involved in order to make a global assessment’ and that, following the Helsinki European 
Council, ‘this role would fall to the Political and Security Committee’. Contribution by 
the Secretary-General/High Representative, Procedures for Comprehensive, Coherent 
Crisis Management: Reference Framework (4 December 2000), Para. 2(3).

38. It should be recalled that Article 25 of  the Treaty on European Union states that the 
committee ‘shall monitor the implementation of agreed policies, without prejudice to 
the responsibility of the Presidency and the Commission’.

39. Council April 2003, Creation of a Preparatory Group for the PSC (Doc. 8441/03, Brussels, 
14 April).

40. These countries, excluding the EU candidates who are automatically briefed, include 
Australia, Canada, Iceland, Japan, Liechtenstein, New Zealand, Norway, Switzerland 
and the USA. 

41. Hence the presence of CFSP units, or equivalent, in many of the foreign ministries of 
the Member States and CFSP counsellors in a number of permanent delegations.

42. M.E. Smith, ‘Implementation’, in C. Hill and M. Smith (eds), International Relations 
and the European Union (Oxford: Oxford University Press, 2005).

43. Nuttall, supra note 35, pp. 257–69.
44. Ibid., pp. 253–57; F. Cameron, ‘Where the European Commission Comes in: From Single 

European Act to Maastricht’, in E. Regelsberger, supra note 3, pp. 99–102.
45. These persons are based in the Unit dealing with legal and institutional matters, CFSP 

joint actions, sanctions, the Kimberley process.
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46. In areas not falling under the common commercial policy (for example, travel bans, visa 
restrictions or arms trade restrictions), the Member States have to take implementing 
measures.

47. P. Eeckhout, External Relations of  the European Union. Legal and Constitutional 
Foundations (Oxford: Oxford University Press, 2004), pp. 402–405. These persons are 
based in the Unit dealing with legal and institutional matters, CFSP joint actions, 
sanctions, the Kimberley process.

48. ‘Special Report No. 13/2001 on the management of  the common foreign and security 
policy (CFSP) together with the Council’s replies and the Commission replies’, [2001] 
Offi cial Journal C 338/44, 30 November.

49. Communication from the Commission to the Council and the EP: fi nancing of civilian 
crisis management operations , Brussels, 28.11.2001, COM (2001) 647 fi nal.

50. J. Moran and F. Ponz Canto, Taking Europe to the World. 50 Years of the European 
Commission’s External Service (Luxembourg: Offi ce for Offi cial Publications of  the 
European Communities, 2004).

51. D. Allen, ‘Who Speaks for Europe? The Search for an Effective and Coherent External 
Policy’, in J. Peterson and H. Sjursen (eds), A Common Foreign Policy for Europe? 
Competing Visions of the CFSP (London: Routledge, 1998), pp.41–58.

52. See Nuttall, supra note 3, pp. 311–13.
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12.  EU committee governance 
and the multilevel community 
administration

 Jarle Trondal

INTRODUCTION1

This chapter argues that an important fabric of  EU administrative 
governance is an emerging multilevel community administration. This 
multilevel community administration integrates essential parts of national 
government institutions and important segments of  the EU institutions. 
The study demonstrates that the domestic components of the community 
administration include the lower middle levels of  the Member States’ 
ministries and agencies. At the EU-level the community administration 
covers the lower echelons of  the Commission services, the Commission 
agencies, the Commission expert committees, the Council working parties, 
the comitology committees, and fi nally national civil servants seconded 
to the Commission for shorter periods of time.2 Together, this multilevel 
community administration spans levels of  government and integrates 
executive institutions at two levels of government charged with responsibilities 
for policy initiation, policy decisions and policy implementation.3 

This study highlights the development of  a multilevel community 
administration within the three classes of EU committees referred to above. 
These committees integrate national civil servants into EU decision-making 
processes. They pose, however, different challenges to the decision-making 
behaviour, roles and loyalties among the offi cials attending these committee 
meetings. EU committees represent underused laboratories for studying 
what happens when contrasting decision-making dynamics meet because 
such committees embody civil servants from different layers of government. 
Arguably, EU committees embody primarily three decision making 
dynamics:

1. defending nation-state preferences (intergovernmentalism);

391
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2. providing neutral expertise (functionalism); and 
3. defending the ‘common European good’ (supranationalism). 

This chapter poses the following question: to what extent do domestic 
civil servants evoke intergovernmental, supranational or functional role 
perceptions and decision-making behaviour when attending EU committees? 
This question pertains to the problematic nature of  the transformative 
power of  international organisations in general and the EU institutions 
in particular.4 This study demonstrates empirically how these three 
decision-making dynamics are balanced within the multilevel community 
administration by analysing the role orientations and decision-making 
behaviour of domestic EU committee participants. 

EU committees are important laboratories for studying transformational 
change that transcends the territorial dynamics of Westphalia because they 
have institutionalised the bringing together of  national and community 
offi cials in day-to-day decision-making. Assuming that functional and 
supranational dynamics transcend the existing territorial nation-state order, 
intergovernmental dynamics are treated as our null hypothesis. The study 
covers the following EU committees: the Commission expert committees 
(ECs), preparing decisions for the Commission, the Council working 
parties (CWPs), preparing decisions for the Council of Ministers, and the 
so-called comitology (CCs) committees, assisting the Council in controlling 
delegated powers to the European Commission. The comparative survey 
data presented (N = 218 respondents – national offi cials attending ECs, 
CWPs and/or CCs) reveals that the intergovernmental dynamic is weaker 
within the ECs than within the CWPs and CCs. Hence, the picture of one 
unifi ed multilevel community administration has to be sacrifi ced for the 
model of  a multifaceted multilevel community administration balancing 
intergovernmental, functional and supranational dynamics. The data thus 
seriously challenges sweeping generalisations of administrative fusion and 
bureaucratic engrenage.5 This study also demonstrates that deliberative 
dynamics are not omnipotent within the comitology committees as asserted 
by Joerges and Neyer (1997).6

The endeavour of  this study is to unpack important institutional 
conditions under which national decision-makers evoke particular roles 
and decision-making behaviour when attending EU committees. To account 
for the multiple behavioural and role dynamics within EU committees 
this study outlines two institutionalist arguments, one cognitive and one 
‘sociological’. By combining these institutionalist accounts, a multilevel 
institutionalist approach is presented emphasising the causal impact 
of  domestic and EU institutions. Studies of  European integration and 
domestic change have increasingly transcended the sui generis distinction 

Hofmann 04 chap11   392Hofmann 04 chap11   392 4/5/06   08:26:464/5/06   08:26:46



 EU committee governance 393

between intergovernmentalism and neo-functionalism that dominated 
earlier theorising of  European integration. Several bridge-building 
exercises between these theoretical camps have been suggested during 
recent years, notably, deliberative perspectives,7 social constructivist 
accounts,8 institutional and organisation theory approaches,9 and 
multilevel governance and network approaches.10 This list is not intended 
to be exhaustive.11 This study suggests that the conceptual divide between 
intergovernmentalism and neo-functionalism may be surmounted and 
bridged by outlining middle-range institutionalist approaches that explicate 
measurable hypotheses. This bridge-building exercise is done by specifying 
the institutional conditions under which different decision-making dynamics 
prevail within EU committees, be they intergovernmental, functional and/
or supranational. Accordingly, the role perceptions and decision-making 
behaviour evoked by EU committee participants is explained by reference to 
their multiple institutional embeddedness. Multiply embedded civil servants 
are Janus-faced and are constantly challenged by competing expectations 
and perceptions regarding what roles to play and what decision-making 
behaviour to emphasise in different situations.12 To substantiate this claim, 
the study specifi es the conditional validity of six hypotheses. Assuming that 
a mix of different institutions moulds civil servants’ roles and behaviour, 
six ceteris paribus clauses are outlined that explicate the expected empirical 
implications. Hypotheses 1 to 4 derive from a cognitive organisation 
theory perspective and hypotheses 5 to 6 derive from a sociological 
institutionalist approach.

Decision-making within EU committees is about initiating and drafting 
optimal and effective policy proposals and aggregating interests towards 
stabile equilibrium, creating preferences, meaning, identities and roles, and 
transforming these into integrated regulative, cognitive, normative and 
symbolic arrangements.13 Committees are ‘generic features of  modern 
political life’, important venues for regulative decision making in the EU 
and important arenas where national and supranational decision-makers 
meet, interact, persuade, argue, bargain, adapt, learn and re-socialise.14 
Hence, decision-making within EU committees also pertains to the less 
acknowledged aspects of actor socialisation and re-socialisation, identity 
change and role-play.15 The identities and roles activated by individual EU 
committee decision-makers are moulded institutionally through processes 
of  matching perceptions of  appropriateness to particular situations (the 
sociological institutionalist approach) and through systematic and routinised 
allocation of attention (the cognitive organisation theory approach). 

The chapter proceeds in the following three main steps. The next section 
outlines a middle-range institutionalist approach on the basis of a cognitive 
organisation theory approach and a sociological institutionalist approach. 
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Six operational hypotheses are presented to illustrate the combined middle-
range institutionalist approach. The next section introduces the survey 
data and methodology from a comprehensive comparative project on EU 
committee governance. We then proceed to an empirical illustration of the 
six hypotheses. The empirical analysis benefi ts from an extensive survey that 
includes 218 national civil servants from 14 Member States with experiences 
from EU committees. 

A MIDDLE-RANGE INSTITUTIONALIST APPROACH

The roles and identities evoked by individuals are causally salient because 
they provide cognitive, normative and ethical priors and generalised 
prescriptions of how to act in different situations. Roles and identities evoked 
by incumbents in public administration are foremost the product of primary 
and secondary institutional socialisation processes.16 This chapter focuses 
on roles and decision-making behaviour as institutionally constructed 
at the crossroads of  national civil services and the EU committees. To 
account for how domestic and EU institutions frame role and behaviour 
the study employs a ‘sociological’ and a ‘cognitive’ institutionalist approach. 
Whereas the sociological perspective underscores roles and decision-
making behaviour as products of the logic of appropriateness, the cognitive 
perspective explains offi cials’ role perceptions and behavioural pattern by 
referring to their bounded rational choices.17 The ‘pure’ rational choice 
institutionalist account is left out of  the analysis basically because it 
neglects the constitutive role that both domestic and EU institutions have 
on actors’ roles and behaviour and reduce it to a question of optimalisation 
of expected utility. 

The cognitive organisation theory approach advocates that organisations 
serve as buffers to information and thereby simplify the relevant decision-
making stimuli exposed to incumbents. The bounded and local rationality of 
decision-makers is subsequently aggregated systematically into organisational 
rationality by this buffer function. Consequently, the systematic selection of 
information and relevant premises for decision making and role enactment 
mould how organisational members think, feel and act.18 According to 
this cognitive perspective, decision-making dynamics are conditioned by 
the formal organisation of public administration, both domestically and 
at the EU level (see hypotheses 1 to 4 below).

The ‘sociological’ institutionalist approach stresses that institutions 
are more than formal organisations and that the roles and behavioural 
patterns unfolding within institutions are ‘driven by rules of appropriate 
or exemplary behavior, organized into institutions’.19 Whereas a cognitive 
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perspective focuses on the allocation of scarce attention among bounded 
rational actors, the sociological perspective focuses on how actors match 
identities and roles to particular situations, and that this matching process 
takes time, is ineffi cient and path-dependent.20 ‘The central logic is that of 
matching one’s repertoire of identities and roles to specifi c (institutional) 
situations’21. In our context, EU committee participants may be seen as 
maintaining a repertoire of  national, functional and supranational roles 
and identities, ‘each providing rules of appropriate behaviour in situations 
for which they are relevant’22 (see hypotheses 5 to 6 below).

Whereas a cognitive perspective emphasises the historical effi ciency 
of  organisations and the causal importance of  formal organisations to 
understand incumbents’ roles and decision-making behaviour (roles and 
behaviour adapt effi ciently to organisational contingencies), the sociological 
approach highlights the historical ineffi ciency of  institutions (roles and 
behaviour adapt slowly and imperfectly to institutional contingencies). 
Moreover, whereas the cognitive perspective departs from a bounded rational 
perspective on human computational capacities, the sociological approach 
views actors as socialised humans that have normatively internalised ‘patterns 
of behaviour and role expectations which characterize the groups in which 
they interact’.23 Normatively internalised behaviour and roles are taken for 
granted and thus go beyond mere behavioural compliance. Accordingly, 
the length and intensity of interaction within groups and the length and 
intensity of exposure towards decision-making situations affect processes 
of socialisation of in-group behaviour and roles. ‘Identities can be seen as 
arising from a process of socialization into socially defi ned relationships and 
roles’.24 Accordingly, ‘[t]he longer one is exposed to particular stimuli; the 
more one is likely to absorb these infl uences’.25 This is particularly relevant 
for explaining supranational roles (see hypothesis 6 below). 

According to both the cognitive and the sociological institutional 
approaches, organisational and institutional borders, respectively, are 
causally relevant because they create relevance criteria for particular roles 
and behavioural patterns.26 From this premise it follows that civil servants, 
having several organisational and institutional affi liations, are exposed 
to multiple buffers to attention, logics of  appropriateness, classifi cation 
schemes, temporal rhythms, physical structures and symbolic arrangements.27 
Moreover, single organisations may provide more or less consistent and 
confl icting challenges to the organisational members and more or less 
ambiguous cues for action. However, most of  the time organisational 
dynamics are triggered when organisational borders are challenged by 
internal and external actors criss-crossing them. Civil servants who are 
multiply embedded tend to cross organisational borders fairly frequently and 
evoke multiple cognitive priors and perceptions of appropriate behaviour. 
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Relevant to ask is what happens ‘when the state [and its civil servants] is 
embedded in more than one institution and each institution demands a 
different role and set of behavioral actions’?28

Effectively, ‘[d]emocratic governance involves balancing the enduring 
tensions between different logics of action…’.29 The emerging multilevel 
community administration analysed here activates several partly colliding 
governance dynamics. Arguably, inter-organisational activities reduce the 
perceptional barriers to create new roles and behaviour because the actors 
are exposed to new experiences and information.30 The empirical data 
presented below reveals that functional roles and behavioural patterns are 
activated among offi cials attending ECs. By contrast, offi cials attending the 
CWPs and CCs evoke the role as a national representative more strongly. 
This difference between EC, CWP and CC participants may probably be 
due to the organisational components underneath the Commission and the 
Council of  Ministers (see H1 to H4 below). National offi cials attending 
EU committees, however, have their primary institutional affi liations back 
home. Hence, the domestic ministry and agency to which they are employed 
is likely to mould their roles and behaviour more strongly than the EU 
committees (see H2 below). 

The concept of  multiple roles goes beyond an either-or style of  rep-
resentation, as seen in the ‘free agency versus mandate’ emphasised by 
intergovernmentalists and neo-functionalists.31 It is commonly assumed 
that civil servants evoke multiple roles.32 However, multiple roles may be 
differently related; they may be hierarchically nested, crosscutting and/or 
meshed and blended.33 I argue that roles often are cross-cutting on different 
dimensions or cleavages.34 For example, civil servants in domestic sector 
ministries are accustomed to the role as an independent neutral expert. 
Diplomats at the Foreign Offi ce, however, are used to combining the sector 
expert role along with the role as a national representative. These roles are 
relevant on a sectoral–territorial cleavage but irrelevant on another cleavage: 
the national–supranational cleavage. Accordingly, civil servants evoking a 
supranational role, perceiving oneself  as a community offi cial, may at the 
same time evoke a territorial role, perceiving oneself as a national representa-
tive, because these roles are cross-cutting. Moreover, particular roles may 
be more or less important to civil servants in particular situations. A role 
that is perceived as marginal to a civil servant is not likely to outweigh a role 
deemed salient. Hence, civil servants tend to live with role confl icts because 
they attach different weight to them, and because some of them crosscut 
each other. Finally, roles may be evoked sequentially in different institutional 
contexts. Hence, role confl icts may be coped with by sequential attention. 

Domestic civil servants are primarily affiliated to their national 
government institution, portfolio and role. These affi liations tend to mould 
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decision-making behaviour and role perceptions because ‘[t]he routines of 
attention allocation tend to give priority to those things that are immediate, 
specifi c, operational and doable’.35 Hence, domestic institutions are likely 
to infl uence domestic civil servants’ roles and behaviour more strongly than 
EU institutions. 

Hypotheses 1 to 4 are derived from the cognitive organisation theory 
perspective and draws on fairly generic principles in organisational life.

H1 Bureaucrats used to specialised vertical organisational structures are more 
likely to adopt sectoral and supranational roles and behaviour than those used 
to vertically non-specialised organisational structures

Generally, integrated and coherent polities seem more robust against external 
demands and penetration than fragmented and disintegrated polities.36 
H1 postulates that vertically specialised structures are conducive to the 
emergence of sectoral and supranational roles and identities among civil 
servants.37 Sectoral and functional roles may refl ect the fact that vertically 
organised government institutions buffer and fi lter political signals and 
demands downward in the hierarchy. Civil servants may therefore act as 
independent and neutral sectoral experts within EU committees because 
they have the leeway to do so. Moreover, the lack of hierarchical control 
and steering within vertically specialised government structures enhances 
the leeway to act independently and evoke new supranational allegiances.38 
Civil servants from lower echelons in the domestic hierarchy are accustomed 
to professional autonomy and the appropriateness of  role fl exibility and 
freedom of manoeuvre, and are thereby inclined to adopt new supranational 
roles when entering the hallways of the EU committees.

H2 Bureaucrats from sectoral ministries are more likely to adopt sectoral and 
supranational roles and behaviour than diplomats from the Foreign Offi ce and 
the Permanent Representation in Brussels 

Sectoral organisational structures are conducive to the emergence of 
sectoral roles and behavioural patterns because civil servants are exposed 
to sectoralised information, considerations, criteria for success, cues for 
action, et cetera. Moreover, lack of co-ordination from the Foreign Offi ce 
may accompany the enactment of supranational roles among EU committee 
participants. ‘Not being reminded of their “national missions” on a daily 
basis in Brussels, the actors can easily lose sight of the nation-state as their 
primary locus of loyalty’.39 Bureaucrats attached to the Foreign Offi ce in 
the capitals and diplomats at the Permanent Representations in Brussels 
are more used to think in territorial terms as they represent their country 
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(territory) and not a specifi c policy sector. The Council infrastructure is 
largely compatible with the territorial principle of organisation these offi cials 
are used to (see H4). As these offi cials become primarily involved in Council 
decision-making during the later stages of COREPER-deliberations, they 
are – compared with bureaucrats at the lower echelons of working groups 
– likely to consider issues in terms of ‘national interests’.

H3 Offi cials attending the ECs are more likely to evoke sectoral roles and 
decision-making behaviour than civil servants participating in the CWPs and 
the CCs

Parallel to domestic sector ministries, the Commission ECs are primarily 
organised according to a sector principle, as opposed to the CWPs and 
the CCs, which are primarily organised according to a territorial principle, 
mirroring the domestic Foreign Offi ce (see H2).40 Accordingly, we assume 
that government offi cials attending the ECs evoke a sectoral role perception 
and decision-making behaviour. On the contrary, participation in the 
CWPs and CCs is primarily conducive to the emergence of  a national 
role perception. Moreover, all government institutions, including EU 
committees, are organised according to several principles, and thus pose 
additional challenges to civil servants to evoke several partially confl icting 
roles. However, we expect EC participants to mainly evoke an expert role, 
and CWP and CC participants to mainly emphasise a national role.41 

H4 The greater the degrees of  organisational misfit between domestic 
institutions and EU committees, the more likely that offi cials change role 
and behavioural patterns 

H4 argues that organisational misfi t across levels of governance accompanies 
a perceived adaptational pressure among civil servants towards role shift 
and behavioural adjustments.42 Arguably, ‘[t]he impact of  institutional 
compatibility refl ects the compatibility of cognitive shortcuts and scripts’.43 
Organisational misfi ts accompany role confl icts, notably between national, 
functional and supranational roles. ‘The concurrent appearance of two or 
more incompatible expectations for the behaviour of a person’ is likely to 
challenge existing roles and established behavioural practices among civil 
servants because they are exposed to new sets of  information and new 
situations that leave existing roles and identities less relevant.44 Accordingly, 
organisational misfi t is conducive to supranationalism among domestic 
civil servants attending EU committees. This argument may explain the 
contra-intuitive observation made below that some EU committees tend 
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to reinforce intergovernmentalism. This is the case among national offi cials 
coming from the Foreign Offi ce attending the CWPs and the CCs. 

Next, Hypotheses 5 to 6 are derived from the sociological institutionalist 
approach.

H5 The longer domestic offi cials have participated in EU committees, the 
more likely that they evoke a supranational role

According to the sociological institutionalist perspective institutional 
‘mattering’ is subject to time lags. When domestic civil servants fi rst attend 
EU committees they are not likely to become instantly re-socialised. They are 
more likely to evoke roles that have recently been evoked.45 As civil servants 
interact with offi cials of other nationalities and with Commission offi cials 
over time they are likely to become slowly re-socialised into community-
minded supranational agents. Accordingly, the longer civil servants have 
participated in EU committees, the more likely that they have internalised a 
supranational role. Research on small groups indicates that the development 
of in-group consensus is associated with the duration of interaction among 
the same actors, and subsequently of the age of the group.46

H6 The more intense degrees of participation and interaction within EU 
committees, the more likely that offi cials take on a supranational role

Whereas H5 emphasises the causal effect of time, H6 highlights the causal 
weight of intensity of interaction to the understanding of supranationalism. 
Intensive interaction in our context refers to the number of EU committees 
attended, the number of formal and informal sessions joined, the degrees 
of active involvement during discussions, joining work lunches, et cetera. 
Contact theory and small group theory emphasise the causal importance 
of face-to-face interaction and contact repetition to understand role and 
identity change.47 According to Checkel (1999)48 ‘[s]ocial learning is 
more likely where a group meets repeatedly, and there is a high density of 
interaction among participants’. Similarly, March (1999)49 argues that, 
‘[t]he interactive character of  decision making extends over time so that 
the development of beliefs, rules, and expectations in one organization is 
intertwined with their development in others’.

DATA AND METHOD

Since 1995 the European Institute of  Public Administration (EIPA) in 
Maastricht has organised seminars for Member State offi cials on the role 
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of committees in the EU political process. In the spring of 1997 we started 
to distribute a questionnaire50 to those participants in the seminars who had 
been involved in one or several committees at the EU level. The questionnaire 
was designed to give an overview of the experience of Member State offi cials 
in EU committees: in what kind and how many committees they were 
involved, how frequently meetings were taking place, how long they lasted, 
what languages were used, how committee meetings were co-ordinated, et 
cetera. The major part of the questionnaire focused on the question of how 
Member State offi cials viewed the roles they performed in these committees, 
how they perceived the roles performed by other participants and how well 
they were co-ordinated and prepared before meetings.

During the fi rst day of  the seminar, those participants who had been 
involved in EU committees were asked to complete the questionnaire. By 
distributing the questionnaires on the fi rst day of the seminar, we minimised 
potential infl uences or ‘noise’ from the seminar as such. Participation in 
the seminars in Maastricht was very unevenly distributed between different 
Member States. There were very few participants from the Southern Member 
States, but regular participation from central European Member States, the 
UK and Ireland. In addition to the seminars in Maastricht, EIPA organised 
a number of  ‘Comitology seminars’ in the Member States, particularly 
those that had joined the EU during the last wave of enlargement in 1995. 
Unquestionably, this led to a very unbalanced sample towards the new 
Member States. In order to correct this, an effort was made in early 1999 to 
contact the permanent representation of all the Member States from which 
we had a very small number of respondents (N), asking them to help to 
increase the number of completed questionnaires from these Member States. 
This effort was very successful in the case of Belgium and Spain, but did not 
result in many additional completed questionnaires from the other Member 
States. The composition of the sample, by Member State, is summarised in 
Table 12.1. The table also shows the type of ministry the respondents came 
from, differentiating between the foreign ministry, other ministries, agencies 
and the Member State’s permanent representation in Brussels.

This sample cannot claim to be representative neither with respect to 
the Member States included, nor with respect to the type of committees 
which Member State offi cials participate in. From the total sample, 132 
respondents participated in ECs, 134 participated in CWPs and 76 in CCs. 
Not unexpectedly, 61 respondents participated in at least two types of 
committees and 31 in all three types. Moreover, the offi cials studied here 
are mostly employed within ministries other than the Foreign Ministry and 
in medium or lower rank positions. Moreover, our data (not presented in 
Table 12.1) show that EC participants are mostly recruited from sectoral 
ministries and agencies and less from Permanent Representations. CWP 
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participants, in contrast, are recruited to a larger extent from Permanent 
Representations and sectoral ministries.

Table 12.1  Composition of the sample, by Member State and institutional 
affi liation

Member State Ministry or Institution Total
 Foreign  Other  Agencies,  Permanent 
 Ministry Ministries etc. Representation

Austria  14 3  17
Belgium 2 20 7  29
Denmark 1 5 1  7
Finland 2 17 2  21
France  3 1  4
Germany  7 3 1 11
Greece  1  1 2
Ireland  1  2 4a

Luxembourg 1    1
Netherlands 2 10 1  13
Portugal 5 3 1  9
Spain  55 5  60
Sweden 2 23 9  34
United Kingdom 1 4 1  6
Total N 16 163 34 4 218a

Note: a One respondent did not answer the question about institutional affi liation.

Like in all written questionnaires, there was a considerable number of 
missing items – respondents who did not complete all of  the questions, 
even if  – as was the case in our questionnaire – for most of the questions 
multiple choice answers were provided for. For this reason the N will vary 
between tables in the following sections. 

THE EMERGING MULTILEVEL COMMUNITY 
ADMINISTRATION51

Despite Commission efforts to reduce the number of ECs and simplify the 
CC procedures, the sheer number of committees and the total complexity 
of the EU committee system seem to gradually increase over time.52 For 
Member State offi cials, participation in EU committees means consumption 
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of scarce resources like time, time that will not be available for national 
concerns. Table 12.2 shows that time spent on EU matters varies with the 
place in the hierarchy of a respondent.

Table 12.2 Working time consumed on EU committee work, by position (%)

 Position
Working time  Director general, Head/Deputy Head of section, Total
consumed on  Deputy  of unit/ Senior advisor,  
EU committees  dir. general  division Advisor 

15% or less 37 26 24 27
15–50% 43 44 44 44
50% or more 20 30 32 29
Total % 100 100 100 100
 N 40 27 131 198

As could be expected, the major burden of committee work is carried by 
head of sections, senior advisers and advisers, the middle and lower middle 
level of Member States’ administrations. Nearly two-thirds of the respondents 
belong to this group. These observations are empirically supported by the 
studies of Egeberg (1999)53, Trondal (2001)54 and Trondal and Veggeland 
(2003) .55 Surprisingly, a relatively large proportion of offi cials (20 per cent) 
come from the Director General or Deputy Director General level.56 This 
can possibly be explained by the fact that it is common practice that, on 
important issues, the top level of Member States’ administrations will attend 
committee meetings in Brussels, often accompanied by lower level offi cials. 
It may also be taken as an indicator of the importance assigned by Member 
States’ administrations to EU matters. The fact that more than 60 per cent 
of this top-level group spends almost a day or more of their weekly working 
time on EU matters supports this conclusion. Moreover, CWP participants 
report that they seldom attend committee meetings alone. Most of the time 
offi cials go together with colleagues from their own ministry or from the 
Permanent Representations. Hence, the community administration includes 
large proportions of the domestic administrative fabric, notably the lower 
middle level of expert civil servants.

The Role and Identity Perceptions among Member State Offi cials 
Attending EU Committees

Civil servants often evoke multiple preferences, interests, roles and identities 
due to their multiple institutional embeddedness. Civil servants are multiple 
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selves with several non-hierarchical interests and allegiances.57 The 
evocation of one particular interest or identity does not necessarily trump 
another. By attending different institutions at different levels of governance 
offi cials learn to wear Janus-faces and to live with diversity and partially 
confl icting interests and loyalties.58 Hayes-Renshaw and Wallace (1997)59 
picture a ‘continuous tension between the home affi liation and the pull 
of  the collective forum’. However, particular roles, identities and modes 
of decision-making behaviour tend to be evoked in some situations more 
than in others.60

National offi cials attending EU committees spend most of their time and 
energy in national administrations.61 Accordingly, we expect their dominant 
institutional allegiances and identifi cations to be national when entering EU 
committees. However, ‘membership’ in EU committees imposes additional 
obligations on offi cials, although for most of a secondary character. They are 
exposed to new agendas and actors, and are expected to look for common 
solutions.62 According to Christiansen and Kirchner (2000)63 ‘committees 
permit national offi cials to familiarise themselves with the nature of  the 
EU’s administrative system’. However, offi cials participating in CWPs and 
in CCs may be expected to behave more like government representatives 
than offi cials attending Commission ECs. The main reason for this is the 
basically territorial principle of organisation underlying both Council and 
comitology groups. In the Commission ECs, on the other hand, participants 
are expected to behave more like independent experts. Thus, professional 
allegiances and sectoral role conceptions are likely to be enacted fairly 
strongly among the latter (H3). 

Table 12.3 shows that national offi cials who attend EU committees express 
stronger allegiances towards their own national government institutions than 
towards the EU committees on which they participate. Thus as expected, 
EU-level loyalties seem to be secondary to national allegiances (H1 and H2). 
However, some offi cials feel considerable responsibility towards EU level 
entities, particularly the CWP participants.64 This is mostly due to the high 
degree of intensity of day-to-day participation within the CWP meetings 
(H6). Hence, a certain kind of ‘system allegiance’ seems to be stronger among 
CWP offi cials than among EC and CC participants. Intergovernmentalism 
and EU-level loyalty thus do not seem to confl ict but to complement each 
other (H4).65 Moreover, the vast majority of  the committee participants 
have positive attitudes towards European integration generally and within 
their ‘own’ policy/issue area particularly. However, relatively few offi cials 
change attitudes in this regard due to committee participation.66

Also as expected, those in CWPs tend to assign more weight to their 
relationship to their own government than those attending the Commission 
ECs, although the difference is not very big (H3). A remarkably large 
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proportion of  CWP participants identify themselves with their own 
sector administration, policy arena or professional background. This 
pattern is probably due to the high degree of functional specialisation that 
accompanies participation in the basically intergovernmentally arranged 
Council structure. Hence, national offi cials attending EU committees evoke 
a complex role repertoire indeed (H1 to H4).

Table 12.3  Percentage who to a great extenta feel allegiance to (identify 
with or feel responsible to) the following when participating in 
EU committees

 EC CWP CC

My own government 65 76 69
My own ministry, department or agency 74 81 60
The requirements of the policy arena in which 
I am working 58 65 58
My own professional background and expertise 60 65 60
The committee or group in which I participate 39 57 44
Total N  106 109 58

Note:
a Values 1 and 2 combined on the following fi ve-point scale: to a very great extent (value 1); to 
a fairly great extent (2); both/and (3); to a fairly small extent (4); to a very small extent (5).

The respondents were further asked to indicate how they perceived the 
roles of their fellow colleagues within EU committees. 

Table 12.4  Offi cials’ perception of the role of colleagues from other 
countries when participating in EU committees (%)

 EC CWP CC

Mainly independent experts 33 11 6
Mixed roles 22 12 20
Mainly government representative 45 77 74
Total (%) 100 100 100
N 113 122 66

Table 12.4 reveals that civil servants who attend CWPs and CCs tend 
to consider other colleagues mainly as government representatives (H3).67 
Commission EC participants, on the other hand, tend to perceive other 
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colleagues as having more mixed roles (H3). Hence, only a minority 
(45 per cent) fi nd that their counterparts behave mainly as government 
representatives. Thus, although role conceptions are highly multi-faceted 
across types of  committee (see Table 12.3), actual behaviour seems to 
mirror more clearly the prevalent organisational features of  the various 
committees (H3). 

Next, the respondents were asked to assess how much consideration 
they put on proposals, statements and arguments from different actors 
and institutions when attending EU committees.

Table 12.5  Percentage who give much considerationa to proposals, 
statements and arguments from the following when 
participating in EU committees

 EC CWP CC

Colleagues and experts from my own Member State 87 84 81
Colleagues from other Member States who have 
demonstrated considerably expertise on the subject 
matter at hand 73 70 69
Colleagues from large Member States 38 38 30
Colleagues from Member States from my own region 42 46 48
Colleagues from Member States who 
share a similar position 61 71 68
Representatives from the Commission 57 60 57
Interest groups and fi rms I know from my 
Member State 26 32 44
Interest groups and fi rms I know or have contact 
with at the European level 17 11 13
Total N 113 121 66

Note:
a Values 1 and 2 combined on the following fi ve-point scale: very much consideration (value 
1), fairly much consideration (2), both/and (3), fairly little consideration (4), very little 
consideration (5).

First, almost no major differences can be observed between offi cials 
attending different EU committees as far as the above considerations 
are concerned. Second, as to the relative priority given to the proposals, 
statements and arguments of other actors, one consideration seems to be 
more important than others: offi cials attending EU committees pay most 
attention to what their colleagues and experts from their own country 
have to say. This observation underscores the tendency already indicated 
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in Tables 12.3 and 12.4 on the primacy of  national allegiances among 
EU committee participants (H1 and H2). Participants, however, also 
emphasise the points of view of colleagues from other Member States who 
have demonstrated considerably expertise on the subject matter at hand. 
Offi cials give considerably less attention to arguments from colleagues from 
large Member States as such, and colleagues from Member States within 
their own region. In support of the deliberative supranationalist account,68 
the quality of the argument presented by other committee participants is 
considered more important than the sheer size and geopolitical location 
of  the Member States they represent. Moreover, the EU Commission is 
also considered more important than large Member States and Member 
States within their own region. Finally, interest groups and fi rms are deemed 
considerably less important than colleagues from other Member States. By 
comparison, however, interest groups and fi rms from their own country are 
considered much more important than EU level interest groups and fi rms. 
This observation underscores the general tendency apparent in Table 12.5, 
namely that national offi cials attending EU committees pay more heed 
to national institutions than to supranational ones (H1 and H2). Hence, 
the community administration has a strong intergovernmental dynamic, 
particularly within the CWPs and the CCs (H3).

In sum, what we see is that arguing, not only bargaining, is a salient feature 
of the emerging community administration.69 Hence, the intergovernmental 
perspective, picturing national actors entering EU arenas with predetermined 
and fi xed preferences has to be slightly modifi ed. Obviously, deliberation is 
taking place among actors in which interests may be moved and reshaped 
on the basis of  expert knowledge, however, not primarily in the CCs as 
assumed by Joerges and Neyer (1997).70

Moreover, there is obviously also a good deal of trust in the Commission, 
as further underpinned by Table 12.6.

Table 12.6  National offi cials’ perceptions of Commission offi cials’ 
independence of particular national interests when 
participating in EU committees (%)

 EC CWP CC

Mainly independent 81 70 79
Mixed roles 13 18 16
Mainly dependent 6 12 5
Total (%) 100 100 100
N 109 112 63
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National offi cials attending EU committees seem to agree on the relative 
independence of Commission offi cials from particular national interests. 
Only a very small minority, mostly among the CWP participants, reports 
that Commission offi cials act more in the interest of their country of origin 
(H3). Hence, there is obviously a good deal of trust in the Commission as 
an independent supranational executive. 

Thus, participation in EU committees tends to affect the institutional 
allegiances and role perceptions of  the participants (H3). Nonetheless 
civil servants largely retain their national and sectoral identities when 
attending EU committees (H1, H2 and H4). An element of EU-level loyalty 
does, however, supplement such pre-existing allegiances to some extent. 
The emerging community administration thus seems to uphold a strong 
intergovernmental dynamic that weakens its institutional independence 
from the Member State administrations. As expected, however, the 
institutional autonomy is stronger among the ECs than among the CWPs 
and the CCs (H3).

The Co-ordination Behaviour of Member State Offi cials Attending EU 
Committees

In the previous section we have demonstrated that national officials 
attending Commission ECs are probably behaving more like independent 
experts than when attending CWPs and CCs (H3). In contrast, when 
attending CWPs and CCs, national offi cials perceive themselves and their 
colleagues from other Member States more as government representatives 
(H3). The different role and identity perceptions of national government 
offi cials attending different EU committees may partly refl ect different co-
ordination processes at the national level (H1 and H2). One difference may 
be expected between offi cials attending Commission ECs on the one hand, 
and offi cials participating in CWPs and CCs on the other. Offi cials attending 
Commission ECs are expected to be less subject to national co-ordination. 
Offi cials attending CWPs and CCs, on the other hand, are more likely to 
participate in committee meetings with clearly co-ordinated ‘positions’ from 
their respective national governments (H3) (Trondal 2000). 

The reasons for this difference are twofold: the formal organisation of 
the committees and the voting practices within them. First, the Commission 
ECs are mainly organised according to sectoral and functional principles. 
The CWPs and the CCs, although sectorally and functionally specialised, 
have a stronger territorial component in their organisational structures 
(H3). Arguably, committees organised by territory accompany stronger co-
ordination pressure on the participants than committees organised by sector 
and function.71 Second, voting focuses the attention of decision-makers. 
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Voting also signals expectations from the principals towards the agents with 
respect to representing agreed-on and often written ‘positions’. In contrast 
to CCs, the ECs and CWPs do not vote in any formal sense.72 CWPs are, 
however, located more clearly in the ‘shadow of the vote’ than Commission 
ECs.73 Whereas EC participants are not expected to reach any agreements 
or formal decisions during most committee meetings, offi cials attending the 
CWPs and the CCs are expected to reach compromises, majority decisions 
and often consensus at the end of meetings.74

Table 12.7 reveals different modes of  policy co-ordination behaviour 
amongst EU committee participants. As expected, participants in 
Commission ECs seem less co-ordinated nationally than offi cials participating 
in CWPs and CCs (H3). Offi cials attending CCs seem to be even better co-
ordinated nationally than offi cials attending CWPs, though the difference 
is not very large. By comparison, offi cials in Commission ECs tend to take 
‘positions’ that are less strongly co-ordinated back home (H3). Still, when 
asked whether national interests or professional considerations are deemed 
vital when deciding what ‘positions’ to pursue, no major differences are 

Table 12.7  Percentage of offi cials who co-ordinate their ‘position’ most of 
the timea before participating in EU committee meetings

 EC CWP CC

I have to co-ordinate with the Foreign Offi ce or 
another central co-ordinating body 20 47 43
My ‘position’ has in fact been co-ordinated with all 
relevant ministries 28 47 53
My ‘position’ has been co-ordinated with all relevant 
departments in my own ministry 38 55 59
I have clear instructions about the ‘position’ I 
should take 28 35 46
I take the ‘position’ I think is in the best interest 
of my country 63 72 66
I take the ‘position’ I think is best on the basis of 
my professional expertise 43 43 34
If I have no instructions, or if  the question is not 
important for my country, I take the ‘position’ I 
think is the best for the Member States as a group 52 46 46
Total N 110 119 62

Note:
a Value 1 on the following three-point scale: always or most of the time (value 1), about half  
of the time (2), rarely or never (3).
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observed between offi cials participating in different EU committees. CWP 
participants seem, however, to pay more attention to national interests than 
do ECs and CC participants.75 These differences are marginal, however. 
The most signifi cant observation is that in Commission ECs, participants 
have much more leeway to follow ‘their’ own position than in the CWPs 
and the CCs (H3).

CONCLUSION

The study of European integration has increasingly shifted focus from the 
horizontal spill-over processes at the EU level and the ‘grand bargains’ 
struck between the strong EU Member States towards the vertical blurring 
of governance levels across the EU – nation-state interface. This chapter 
has focused on the emerging multilevel community administration where 
government levels interact and affect each other. In the empirical analysis 
we observed that many national offi cials spend a considerable amount 
of time and energy on EU committee work. In fact almost one-third of 
our respondents use at least half  of their working hours on preparation, 
co-ordination and participation in EU committees. CWPs are more 
demanding in this respect than other EU committees. Offi cials from 
small Member States seem to attend meetings more frequently than their 
counterparts from larger countries. This is due to the smaller size of their 
administrations.

Moreover, as could be expected given the primary institutional affi liation 
of national offi cials, national allegiances are more clearly expressed than 
EU-level identities (H1 and H2). However, a considerable proportion also 
feels loyalty to the committee(s) in which they participate (H5 and H6). A 
clear majority expresses considerable trust in the Commission in the sense 
that they acknowledge its independence from particular national interests. 
Commission offi cials are among their most important interlocutors. Sheer 
intergovernmentalism is also transcended in the sense that the quality of 
the arguments seems more important than the kind of country the speaker 
originates from. The multiple roles and identities evoked by our respondents 
also point beyond a pure intergovernmental logic. In all kinds of committees 
they identify themselves heavily with sectoral and functional administrations 
and policy arenas (H1, H2 and H4). The government representative role is 
most clearly expressed in the CWP and CC settings (H3). It is also in these 
settings that their positions and mandates are most clearly co-ordinated and 
instructed back home (H3). As already stated, our sample cannot claim to 
be a representative one. However, our main fi ndings are clearly substantiated 
by studies based on other sources.76
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Recent literature argues that EU committees are sites of  vertical and 
horizontal fusion of administrative systems and policy instruments, often 
described as Europeanisation.77 This study has pictured this phenomenon as 
the emergence of a multilevel community administration. The observations 
presented demonstrate that EU committees are indeed an important part 
of the emerging community administration that cross-cuts existing borders 
of  the Member States and the EU institutional apparatus. The study 
demonstrates that the attention, energy, contacts, co-ordination behaviour 
and loyalties of national civil servants are to a considerable extent directed 
towards the Brussels committee system. Hence, the decision-making and 
agenda-setting processes within national governments are integrated 
into the EU agenda setting phase.78 However, this study also indicates 
that the re-socialising and transformative powers of  the EU committees 
(H5 and H6) are heavily fi ltered and biased by the national institutions 
embedding the EU committee participants (H1, H2 and H4). Last, but 
not least, the data reveals that the institutional autonomy of this multilevel 
community administration is stronger within the Commission than within 
the Council and the comitology setting (H3). Hence, the picture of  one 
unifi ed multilevel community administration has to be sacrifi ced for the 
model of  a multifaceted multilevel community administration balancing 
intergovernmental, functional and supranational dynamics.
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13.  Comitology and the Courts: tales 
of the unexpected

 Kieran St. C. Bradley

I  INTRODUCTION: ‘BUT WHY IS COMITOLOGY 
INTERESTING ?’

In some quarters, eyes glaze over, feet shuffl e and fi ngers scuttle discreetly 
towards the nearest unattended paperclip at the mere mention of the word 
‘comitology’. This is a pity, when it is not actually a mistake. After all, 
while primary legislation determines what should happen in principle, 
secondary legislation adopted under a comitology procedure frequently 
determines what really happens in fact. Can it be of no interest to practising 
politicians, for example, to know how the policy they have so carefully 
crafted is turned into concrete action? How could the student of political 
science be indifferent to the impact of comitology on the distribution of 
powers amongst the institutions, and between these and the Member States?1 
Will not the historian be enthralled by the story of  the most signifi cant, 
enduring and often controversial organic development in the decision-
making structures originally laid down in the Treaties?

Be that as it may, the interest for the lawyer is clear enough. Literally 
hundreds of legally binding decisions are taken each year under comitology 
procedures, many of which very directly affect the well-being and interests of 
citizens and economic operators. The somewhat random selection of subjects 
thrown up by the Court cases considered in the present chapter includes such 
matters as the free movement of third country nationals, the presence of 
genetically modifi ed ingredients in organic foods and of veterinary medicines 
in animal foodstuffs, the maximum allowable concentration of pesticides in 
groundwater, and the tax treatment of tobacco. The fact that a given rule 
or decision has been adopted under a comitology procedure places it in a 
particular legal and political context, in the same way as Treaty rules, acts 
of primary legislation or individual decisions are each recognised to have 
their legal specifi cities for the purpose of interpretation or, as the case may 
be, the evaluation of their validity.

417
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The Court has long been dealing with comitology matters, and indeed it 
was a Court judgment of 1970 which ratifi ed as legal what up to then had been 
a mere practice of the institutions of setting up management procedures,2 
albeit a widespread one in certain policy areas. A second judgment of 1977 
was interpreted in some quarters as giving the green light to the regulatory 
procedure, though it is doubtful whether this was either the intention of 
the Court or the effect of  the judgment.3 While many of  the questions 
the Court has dealt with are of  obvious horizontal signifi cance, such as 
rules concerning the choice of  procedure for the adoption of  secondary 
legislation or the transparency of  such procedures, the Court’s rulings 
on the application of comitology procedures in particular circumstances 
may also have effects well beyond the area of material law in which these 
arise. The present chapter seeks to assess how the Court has adapted to 
the infi ltration of comitology into so many areas of Community activity, 
and the contribution of the Court’s judgments to the proper operation of 
the comitology system.

II  THE OBLIGATION TO DELEGATE 
IMPLEMENTING POWERS

Under the original institutional scheme of  the Treaty, the question of 
whether or not to delegate implementing powers to the Commission was a 
matter for the largely unfettered discretion of the Council. Indeed, it was 
on the basis of its optional character that the Court concluded in Köster 
that ‘the management committee machinery enables the Council to delegate 
to the Commission an implementing power of appreciable scope’, and that 
such delegation was compatible with the Treaty.4

With the entry into force of  the Single European Act in July 1987, 
delegation became a duty for the Community legislature, save where such 
powers were either reserved to the Council ‘in specifi c cases’, or reverted 
to it under a management or regulatory procedure. This follows from the 
wording of the third indent of Article 202 EC, which provides that ‘[the] 
Council shall ... confer on the Commission, in the acts which the Council 
adopts, powers for the implementation of the rules which the Council lays 
down’, and was spelt out in Article 1 of the fi rst comitology decision.5 

(a) When is ‘the Council’ not the Council?

The wording of  a number of  Treaty provisions was amended by the 
Maastricht Treaty to take account of  the introduction of the codecision 
procedure, and the fact that much legislation would henceforth be adopted 
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jointly by Parliament and the Council, not just by the Council acting alone. 
Thus the fi rst indent of Article 230 EC, for example, was modifi ed specifi cally 
to provide the possibility of annulment actions against ‘acts adopted jointly 
by the European Parliament and the Council’. The third indent of Article 
202 EC, on the other hand, was left unchanged. Nonetheless, in Ehlass, 
where the Court was interpreting Article 169 of the 1994 Act of Accession, 
it held that the phrase ‘[acts] of the Council, without further qualifi cation’ 
included acts adopted under codecision, citing by way of illustration what 
are now Articles 46(2), 95(1) and 153(4) EC.6 This judgment has generally 
been assumed to demonstrate that implementing powers may only revert to 
the Council, and not to Parliament and the Council, where the Commission’s 
draft is not accepted by the committee competent.

While the phrase ‘acts of the Council’ may appear in Article 169 of the 
1994 Act of Accession ‘without further qualifi cation’, this is not so of the 
provisions of the EC Treaty which the Court cited, all of which read ‘[the] 
Council shall, acting in accordance with the procedure referred to in Article 
251, adopt ...’ (emphasis added). This is hardly an insignifi cant qualifi cation, 
and one which rather weakens the Court’s thesis. The Court also failed to 
explain why Article 230 EC, the foundation of its jurisdiction in the Ehlass 
case, was irrelevant to the solution thereof. 

The application of  the Court’s judgment in Ehlass to the third indent 
of  Article 202 EC throws up some rather strange consequences. Within 
the same paragraph, the term ‘the Council’ can mean either ‘Parliament-
and-Council’, whenever the codecision procedure applies, or ‘the Council’ 
(fi rst and second sentences), where it does not, or exclusively the Council 
acting alone (fourth sentence).7 Moreover, in the third sentence of  this 
paragraph the phrase ‘the Council reserving the right’, the expression ‘the 
Council’ can, once again, refer either to ‘Parliament-and-Council’ or ‘the 
Council’. By this token, the third indent of Article 202 EC would permit 
the reservation of  implementing powers to Parliament and the Council 
acting jointly, though the Council excluded such a possibility in the second 
comitology decision.8

(b) When can the Legislature Reserve Powers, and to Whom?

Article 1 of the second comitology decision provides that ‘[other] than in 
specifi c and substantiated cases where the basic instrument reserves to the 
Council the right to exercise directly certain implementing powers itself, such 
powers shall be conferred on the Commission’. The expression ‘specifi c and 
substantiated cases’ was presumably intended to codify the existing case law 
on the interpretation of the third indent of Article 202 EC, as well as the 
general obligation to provide reasons laid down by Article 253 EC. 9 This is 
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the view adopted by the Court in the Comitology – Visa and Border Policy 
judgment, which held that ‘the Council must properly explain, by reference 
to the nature and content of  the basic instrument to be implemented or 
amended, why exception is being made to the rule that … when measures 
implementing a basic instrument need to be taken at Community level, it 
is the Commission which, in the normal course of events, is responsible for 
exercising that power.’10 

Some may feel that, having given with one hand, the Court took away 
with the other. In these proceedings, the Commission was challenging the 
failure of the Council to delegate to it powers to implement two regulations 
on the processing of visa applications and the carrying out of border checks 
and surveillance, and to provide reasons for not so delegating. By way of 
a statement of reasons, the Council had relied exclusively on a preambular 
reference to the ‘enhanced role [of the Member States, and] … the sensitivity 
of this area’, which the Commission argued, not entirely implausibly, could 
apply to any implementing measure under Title IV EC.

The Court stressed that prior to the entry into force of the Amsterdam 
Treaty, these policy areas – with one limited exception11 – had both been 
excluded from the sphere of  Community competence, and that their 
integration into this sphere was progressive, and still on-going at the time 
the contested acts were adopted, rather than immediate. It accepted that the 
Treaty context, in casu the ‘special and derogating provisions’ under which 
Title IV matters were integrated into the Community framework, refl ected 
‘the specifi c nature of the area covered’, and held that the Council’s reasons 
were suffi cient to justify its reservation of  very extensive implementing 
powers. Though acknowledging that ‘such considerations are both general 
and laconic’, the Court ruled that ‘assessed in their proper context, they are 
such as to show clearly the grounds justifying the reservation of powers to 
the Council and to allow the Court to exercise its powers of review’.12

The same contested regulations also allowed the Member States to adopt 
certain acts which the Commission qualifi ed as implementing measures and 
which, in its view, should also have been delegated to it in accordance with 
Article 202, third indent, EC. The Court however held that this provision 
was not pertinent for the division of powers between the Community and 
the Member States.13 As the integration into the Community framework 
of  policy competence in relation to visas and external borders did not 
immediately strip Member States of their implementing powers under the 
pre-Amsterdam arrangements, it was incumbent on the Commission to show 
that a uniform procedure was required for the adoption of these measures, for 
example, by demonstrating that the decision-making procedures established 
were ‘such as to prejudice the effective or correct implementation’ of the 
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basic Community acts. As the Commission had failed to do so, its action 
was rejected on this ground too.

Although the Court did not follow Advocate General Léger as to the 
result,14 the reasoning of the judgment and the Opinion are largely consistent 
and, as is so often the case, the latter is fuller and in many respects more 
helpful, without prejudice of  course to any subsequent Court ruling on 
these matters. The Advocate General interpreted the specifi city requirement 
as meaning that ‘[there] can be no reservation of powers in respect of an 
entire fi eld, but only in respect of one or a number of particular aspects of 
an area’, and only for a fi xed period of time.15 He also pointed out that it 
is not the implementing measures which must be specifi c ‘but the situation 
in which the Council reserves implementing powers to itself ’.16 Similarly, 
he interpreted the reasons requirement as meaning that ‘the statement must 
not only set out the factual and legal reasons which prompted the Council 
to take such a decision, but must also explain why it is important that 
it is the Council rather than the Commission which, exceptionally, is to 
exercise those powers’.17 Though the Advocate General did not deal with 
the Commission’s second plea regarding the delegation of implementing 
powers to the Member States, his citation of the relevant article from the 
Draft Treaty establishing a Constitution for Europe,18 and particularly the 
qualifying proviso ‘[where] uniform conditions for implementing binding 
Union acts are needed’, may well have infl uenced the Court’s conclusion 
in this regard. 

III  CHOICE OF COMMITTEE PROCEDURE – THE 
MEANING OF LIFE

The failure of  the first comitology decision to specify criteria for the 
choice of procedure in a given case was one of the principal reasons which 
motivated the 1999 reforms. The absence of such criteria, a deliberate, if  
probably mistaken, policy decision of the Commission when proposing the 
fi rst comitology decision,19 had led to endless discussions in the Council, 
exacerbated by the necessity to choose between variants (a) and (b) of 
both the management and regulatory procedures.20 Article 2 of the second 
comitology decision therefore lays down a number of ‘criteria relating to the 
choice of committee procedures’ for the adoption of particular categories 
of implementing provisions. In accordance with Article 2(a), for example, 
‘the implementation of programmes with substantial budgetary implications 
... should be adopted by the management procedure’, while the regulatory 
procedure is considered more appropriate by virtue of  Article 2(b) for 
‘measures of general scope designed to apply essential provisions of basic 
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instruments’. However, recital 5 in the preamble indicates the Council’s clear 
understanding that ‘such criteria are of a non-binding nature’. Despite this 
indication, both the Commission and the Court leapt at the opportunity to 
give the criteria some legal bite.

In adopting a new fi nancial instrument for the environment, rather 
pompously dubbed ‘LIFE’,21 Parliament and the Council agreed to 
substitute a regulatory procedure for the management procedure the 
Commission had proposed, which applied for the adoption of implementing 
measures principally concerning the provision of fi nancial assistance. The 
Commission challenged the choice of procedure on the related grounds that 
the legislator had breached Article 2 of  the second comitology decision, 
and that it had failed to provide reasons for not following the criteria laid 
down in that provision.22

The Court noted fi rst that, though the comitology decision could not add 
to the rules of  the Treaty, the principles and rules it provided, including 
those governing the choice of procedure, ‘must be observed when measures 
conferring implementing powers on the Commission are to be adopted’.23 
Next it held unambiguously that ‘the second comitology decision did not 
intend to make the criteria laid down in Article 2 binding in character’, and 
consequently rejected the Commission’s plea that the defendant institutions 
had infringed this provision. The twist in the tale, however, was that the 
non-binding character of  Article 2 did not mean that the criteria were 
devoid of legal effect. The Court ruled that there was an obligation on the 
legislator to provide reasons for not following the criteria; as Parliament 
and the Council had neither followed the criteria nor explained their reasons 
for doing so, the LIFE regulation was annulled.

If  the result might appeal to a utilitarian, or even voluntarist, view of 
the law, in that the Court managed to identify a raison d’être for including 
non-binding criteria in a legal instrument, the reasoning cited in support 
of this result appears to ignore the Court’s own case law on the function 
and extent of the duty to provide reasons for legal acts under Article 253 
EC. The Court derived the reasons requirement in this case from judgments 
in a number of staff  cases which purport to illustrate the proposition that 
‘where an institution lays down a rule of conduct indicating the practice 
to be followed, that institution may not depart from it without giving the 
reasons which have led it to do so’.24 However, the analogy between the 
relationship of  a member of  staff  and her or his employing institution, 
and that between the Commission and the legislator, on which the Court 
was implicitly relying, is quite untenable. Moreover, in the judgments cited 
the Court had justifi ed imposing a reasons requirement on the need to 
ensure respect for the principle of equality of treatment between members 
of  staff; no such consideration would justify imposing this requirement 
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for the choice of  supervisory procedure in the comitology context. It is 
also generally accepted that an institution should not be obliged to respect 
self-proclaimed guidelines in the absence of some evidence of an intention 
to be so bound; a fortiori, the institution should not be so obliged in the 
presence of a clear intention not to be bound,25 such as that expressed by 
the Council in adopting the second comitology decision. 

Second, the Court has long held that the function of  the reasons 
requirement is to enable those with a cognizable legal interest to ascertain 
the conditions under which the Treaty has been applied and for the Court 
to exercise judicial review.26 However, in so far as the criteria of  Article 
2 are not binding, the Commission has no cognizable legal interest, and 
the Court no judicial review to exercise. Furthermore, as the Commission 
participated fully in the adoption process, it was perfectly aware of  how 
the Treaty was applied in the case of  the LIFE regulation and was not 
entitled to rely on any alleged breach of  the reasons requirement.27 In 
such circumstances, a reasons requirement serves no useful effect; the 
purpose of Article 2 of the comitology decision, to wit ‘achieving greater 
consistency and predictability’, will not necessarily be advanced by requiring 
the legislature to give reasons for not following the non-binding criteria, nor 
is it immediately obvious why an institution should be required to explain 
why it chooses not to follow guidelines which do not bind it. Ironically, the 
principal consequence of imposing a reasons requirement for the choice 
of supervisory procedure was to deprive the statement of reasons of the 
second comitology decision, and in particular recital 5 in the preamble, of 
its unmistakable intended legal effect.

The judgment in LIFE does none the less serve one useful purpose, 
in silently laying to rest the ghost of  TACIS.28 In that case, the Court 
acknowledged that ‘the choice of  one type of  committee or another, in 
so far as it involves different decision-making procedures and a different 
division of  powers between the Commission and the Council, may have 
a decisive infl uence on the operation of the arrangements in question’.29 
Inexplicably, however, it went on to rule that the difference between 
variant (b) of  the management committee procedure and variant (a) of 
the regulatory committee procedure was legally insignifi cant,30 despite the 
obvious and easily quantifi able differences as regards both the level of 
support the Commission required under each procedure in order to adopt 
its implementing measures (blocking minority versus qualifi ed majority) 
and the Council’s margin of  manoeuvre where the matter is referred to 
it (qualifi ed majority versus unanimity). Not surprisingly, on the basis 
of TACIS, the European Parliament argued in LIFE that the differences 
between the procedures at issue were not, in any case, such as to justify the 
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annulment of the regulation, though the Court ignored this line of defence 
in its judgment.31

IV  ‘ESSENTIAL ELEMENTS’, VIRES, AND 
JUDICIAL REVIEW

If the existence of an obligation to delegate might be considered reasonably 
clear, the relevant provisions give little or no indication as to the extent of 
the powers which must, or may, be delegated, a matter which is still largely 
determined in the light of  case law of  the Court of  Justice. Two main 
questions arise in respect of ‘essential’ or ‘basic’ elements: whether the basic 
measure does in fact lay down these elements, and whether implementing 
measures are intra vires the basic measure. The case law in turn may have 
infl uenced the design of the comitology arrangements.

(a) Delegation and Vires in General

The locus classicus of the Court’s thinking in this regard is still its judgment 
in Köster.32 The principal matter at issue was whether the Commission was 
entitled to adopt, under a management procedure, a use-it-or-lose-it rule, 
whereby a trader forfeited his deposit where he failed to export within the 
deadline set the products for which he had requested an export licence. In 
establishing the legality of this procedure, the Court held that the Council 
itself was not required to adopt ‘all the details of the Regulations concerning 
the common agricultural policy’ in accordance with the stipulations of the 
relevant Treaty article, and noted that it was ‘suffi cient for the purposes of 
that provision that the basic elements of the matter to be dealt with have 
been adopted by the procedure laid down by that provision’.33

While it might be considered water under the legal bridge now,34 the 
Court’s conclusion on the compatibility of  the management committee 
procedure with the Treaty was far from obviously correct. On the contrary, 
Article 43(2) of  the EEC Treaty in its original version empowered 
the Commission inter alia to ‘submit proposals for working out and 
implementing the common agricultural policy ... and for implementing the 
measures specifi ed in this Title’,35 which proposals the Council was to adopt 
‘after consulting the Assembly’; nothing in this provision sanctioned the 
conferral of implementing powers on the Commission. The reference in the 
fourth indent of Article 155 of the EEC Treaty (now Article 211 EC) to the 
Commission’s ‘[exercising] the powers conferred on it by the Council for 
the implementation of the rules laid down by the latter’ was not conclusive 
either, and could equally plausibly have been taken as referring only to those 
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Treaty articles which explicitly provided for Commission implementation 
of  Council rules, such as Article 87 of  the EEC Treaty (now Article 83 
EC), rather than constituting an automous source of Commission power. 
It is presumably for this reason that the Court took the highly exceptional 
step of relying on both the practice of the institutions36 and ‘legal concepts 
recognized in all the Member States’ in interpreting the institutional 
provisions of the Treaty.37 Perhaps it balked at casting doubt on the validity 
of the more than 2000 acts which had by then been adopted under such 
procedures, though this is not mentioned in the judgment.38 

For the question of vires, the most useful indication of what is meant by 
‘basic’ or ‘essential’ elements is provided by the judgment in the German 
sheepmeat case.39 The measure at issue here concerned Commission rules 
providing for the imposition of sanctions for irregular behaviour, inter alia, 
the exclusion from premium payments for a year of sheepmeat producers 
found to have committed serious irregularities in their applications for 
Community fi nancial aid. Germany challenged the power of the Commission 
to adopt a regulation providing for such penalties, which it contended, 
essentially on the basis of German constitutional thinking,40 could only be 
adopted by the Council.41 Recalling Köster, the Court held that the Council 
was only obliged to adopt ‘rules which [are] … essential to the subject-matter 
envisaged’, to wit, ‘provisions which are intended to give concrete shape 
to the fundamental guidelines of Community policy’, or, more succinctly, 
policy-defi ning provisions. It held that the Commission measure at issue in 
this case did not contain such provisions.

(b) The Duty to Lay Down ‘Essential Elements’ in Basic Legislation

While requiring the primary legislator to lay the ‘essential elements’ in basic 
legislation, Köster left open the question of how specifi c the delegation to 
the Commission should be. In Central-Import Münster, the plaintiff  had 
been required to pay countervailing duties on imports of sultanas under a 
Commission implementing regulation, which it sought to challenge inter alia 
by attacking the basic regulation; the Council, the plaintiff  contended, was 
obliged ‘to lay down beforehand in specifi c terms the conditions for [the] 
exercise by the Commission’ of its delegated powers.42 Without explaining 
why, the Court held that ‘for such an enabling provision to be valid, it must 
be suffi ciently specifi c – that is to say, the Council must clearly specify the 
bounds of the power conferred on the Commission’.43 In the instant case, 
however, the Court came to the view that the enabling provisions determined 
‘the situations in which protective measures may be taken, the criteria for 
assessing whether such a situation exists, the kind of measures to be adopted 
and the period of their validity’. 44 In such circumstances, the Court was 
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satisfi ed that ‘the power conferred on the Commission is delimited by those 
factors in a suffi ciently specifi c manner’.

The Court returned to the question four years later in the German sheepmeat 
case.45 There Germany had argued that the power on which the Commission 
had relied in adopting the contested rules was ‘couched in terms too general 
for that purpose’; the applicant Member State cited the injunction in Article 
1 of  the fi rst comitology decision that the Council specify the ‘essential 
elements of  [the] powers’ it conferred on the Commission, in favour of 
its view. The Court however held that, once it has laid down the ‘essential 
rules governing the matter in question’, the ‘legislature may delegate to 
the Commission general implementing power without having to specify 
the essential components of the delegated power ... a provision drafted in 
general terms provides a suffi cient basis for the authority to act’.46 While 
it has been suggested that in so doing the Court overruled Central-Import 
Münster,47 it may be possible to reconcile the two judgments, if  the four 
matters identifi ed by the Court in paragraph 15 of the earlier judgment, 
which relate to the conditions under which the Commission acts rather than 
the content of  the measures it takes, are considered as falling within the 
‘essential rules governing the matter in question’, rather than the ‘essential 
components of the delegated power’. 

More recently, the Court dealt with the claim that the criteria for adopting 
implementing legislation were insuffi ciently precise, and hence that the 
comitology procedure was illegal, in Alliance for Natural Health.48 Having 
noted en passant that these should be set out in the material provisions of 
the directive rather than the preamble, the Court found that the criteria 
were suffi ciently specifi c. Quoting both Meroni and Köster, it held that 
implementing a power to amend legislation must be ‘clearly defi ned and 
... subject to strict review in the light of objective criteria’, but that in the 
present case ‘the Community legislature laid down the essential criteria to 
be applied.’49

In the end the Court did not throw any new light on the matter in Smoke 
fl avourings, in which the United Kingdom had in effect challenged the 
delegation to the Commission, in an internal market regulation adopted 
by Parliament and the Council, of the power to draw up a list of approved 
fl avourings for use in food and foodstuffs.50 In the United Kingdom’s 
view, as the list was not established in the basic measure, the contested 
regulation did not harmonise national law, and could not therefore have 
been based on Article 95 EC: ‘the Regulation ... does not establish any 
harmonised standards in national law at all, but purports to entrust the 
task of establishing a list of authorised smoke fl avourings entirely to the 
Commission and the [European Food Safety] Authority’.51 For this reason 
the United Kingdom contended that Article 308 EC, which would of course 
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have given it a veto, should have been applied.52 The Court held that a basic 
measure adopted under codecision ‘may be limited to defi ning the provisions 
which are essential for the achievement of [the internal market] objectives 
... while conferring power on the Commission to adopt the harmonising 
measures needed for the implementation of the legislative act in question’, 
and that here ‘the contested regulation [contained] the essential elements 
typifying a harmonisation measure’.53

(c) Judicial Review: GMMOs and Pesticides

The Court has built up a large, and largely unexceptionable, body of case law 
on the vires of  implementing measures, notably in the area of the common 
agricultural policy, where it has recognised the Commission as enjoying a 
particular latitude.54 The contrasting results of the GMMOs and Pesticides 
cases, however, show what happens when the Court overlooks its own case 
law on the essential elements of primary legislation.

The objectives of  the basic regulation at issue in the GMMOs case55 
were correctly described by the Court as being ‘to defi ne a framework of 
Community rules on production, labelling and inspection enabling organic 
farming to be protected’ which ensure ‘conditions of  fair competition 
between producers, give the market for organic products a more distinctive 
profi le and improve the credibility of  such products in the eyes of  the 
consumer’.56 The regulation allowed the Commission to adopt, under a 
regulatory procedure, implementing legislation laying down, inter alia, lists 
of non-agricultural and non-organic ingredients which could be used in such 
products without depriving the producer of the right to use the organic label. 
Swept up by its customary enthusiasm for biotechnology, the Commission 
could not resist the temptation to declare that genetically modifi ed micro-
organisms could also be included in these lists, if  it so decided under the 
same regulatory procedure.

It was clearly arguable, indeed probable, that the Commission’s 
implementing regulation did not per se authorise the use of  the organic 
label for products consisting of, or containing, GMMOs. While therefore 
well aware that annulment proceedings against the Commission on this 
ground might be considered premature,57 Parliament took the view that the 
authorisation of GMMOs would be incompatible with the basic regulation. 
The annulment action was intended to serve as a warning to the Commission 
not to take any such decision; should, on the other hand, the contested 
provisions be found to be of more than declaratory effect, Parliament hoped 
that the Court would declare that GMMOs could not be used in organic 
products. At the very least, the proceedings were supposed to generate 
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suffi cient publicity to ensure that the Commission would be unable to take 
a decision on this matter without Parliament’s knowledge.58

If  the Court were of the view that the contested provisions did not have 
the legal effect of authorising GMMOs in organic products, then it should 
in principle have declared the action inadmissible. The Court did not in the 
result follow this course; while holding that ‘no GMMOs are specifi cally 
included in the limitative lists of subtances set out in Annex VI to the basic 
regulation’, it went on to note that ‘[for] that reason, the Advocate General 
considered … that the contested provisions had no legal effect as far as 
the Parliament’s claims were concerned’.59 In effect, the Court refused to 
commit on the issue, prefacing the remainder of its deliberations with the 
unprecedented disclaimer ‘[whatever] the precise scope of those provisions 
may be’.60

On the principal point of  dispute between the parties,61 the Court 
ruled that organic products could contain GMMOs, on the basis of two 
considerations: the fact that the basic regulation did not expressly prohibit 
the use of  GMMOs ‘despite the proposed amendment voted by the 
Parliament’, and the fact that any GMMOs would require authorisation 
under the procedure established under the directive on the deliberate release 
of GMOs.62

These two statements are as irrelevant as they are true. The basic regulation 
did not prohibit the use of potassium cyanide in organic foods either; this 
is hardly an argument for allowing its inclusion in the list of permissible 
ingredients. Moreover, the Commissioner responsible had informed 
Parliament in the debate on the organic production regulation that it was 
unnecessary expressly to prohibit the use of GMMOs in organic farming, as 
such organisms ‘had not been authorised in conventional farming’, and that 
for this reason the Commission had not accepted Parliament’s amendment 
imposing such a prohibition. What the Court appears to have disregarded 
were the essential elements of the basic regulation, as these appear from 
the preamble and its material provisions: the fact that the basic measure 
regulated agricultural production ‘at farm level’, that organic production 
was ‘composed essentially of ingredients as they occur in nature’, and most 
of all that the principal objective of the basic regulation was to ‘[improve] 
the credibility of ... products [labelled “organic”] in the eyes of consumers’. 
At the oral hearing, the hapless Commission agent was forced to admit 
that the consumer would have to peruse the organic label for evidence 
of GMMOs; what he failed to mention is that the label would not reveal 
whether a particular ingredient was genetically modifi ed or not. It is hard 
to imagine a course of action which would more deprive the organic label 
of its credibility than allowing its use for products containing GMMOs.
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Similarly, the fact that a GMMO is authorised under Directive 90/220 
means that its deliberate release does not pose a threat to human health 
or the environment. It does not mean that its use in an organic product 
is compatible with the essential objectives or material provisions of  the 
organic production regulation adumbrated above. Au contraire; striking 
proof that the Commission was out of touch with the consumer expectations 
regarding GMO foods which were supposed to guide its action 63 came 
just a year and a half  later, when its decision to authorise the marketing of 
genetically modifi ed corn, against the wishes of the European Parliament 
and all but two of the Member States, signally backfi red,64 and led to a 
moratorium on such authorisations which was only lifted several years 
later. Moreover, the organic production regulation was amended at the 
earliest opportunity explicitly to provide that no GMOs may be included in 
products benefi ting from the organic label.65 The incident is even refl ected in 
the Commission’s contrite declarations on the second comitology decision, 
to the effect that under the management and regulatory procedures it would 
‘act in such a way as to avoid going against any predominant position 
which might emerge within the Council against the appropriateness of an 
implementing measure’.66 These political developments do not of course 
in any way explain the Court’s judgment, where it appears to have gone 
out of its way to declare the Commission could adopt measures few would 
consider compatible with the spirit or the objectives of the organic foods 
regulation.

In the Pesticides directive, the Council had delegated to itself  the power 
to adopt the uniform principles which the Member States were to follow in 
evaluating and authorising pesticides. The European Parliament, which was 
thus left out of the decision-making procedure, complained that in adopting 
the implementing directive, the Council had only laid down principles in 
respect of  groundwater intended for the production of  drinking water, 
rather than all groundwater, and that the principles allowed the conditional 
authorisation of a pesticide whose foreseeable concentration would exceed 
the maximum permissible concentration allowed under existing Community 
water protection legislation.67 Parliament contended that in so doing the 
Council had modifi ed the requisite degree of protection of groundwater, 
and had failed, in effect, to respect the essential elements of  the basic 
legislation.

The Court had no diffi culty in recognising as ‘essential’ the injunction 
of the basic directive that authorised pesticides have ‘no harmful effect on 
human or animal health, either directly or indirectly, or on groundwater and 
[have] no unacceptable infl uence on the environment, particularly in relation 
to the contamination of water’. Noting that the Council had only provided 
protection for one class of groundwater and had failed to respect the existing 

Hofmann 04 chap11   429Hofmann 04 chap11   429 4/5/06   08:26:524/5/06   08:26:52



430 Cross-section analysis

maximum foreseeable concentration of pesticides, the Court concluded that 
‘[by] not taking account of the effects which plant protection products may 
have on all groundwater, the contested directive specifi cally failed to observe 
one of the essential elements of the matter expressly laid down by the basic 
directive’. The implementing directive was thus annulled.

(d) The Infl uence of the Case Law on ‘Comitology II’

The Pesticides judgment appears also to have infl uenced the Council’s 
perception of  Parliament’s role in comitology, which was subsequently 
refl ected in the second comitology decision. Thus Article 8 of the decision 
allows Parliament to draw the Commission’s attention to a suspected 
breach of vires in any draft measures to implement a codecisional act, and 
Article 5(5) allows it to do the same as regards any proposal submitted to 
the Council following the non-approval of draft measures by a regulatory 
committee. These provisions allow Parliament to exercise a kind of a priori 
control of the vires of  certain measures, to prevent cases such as GMMOs 
and Pesticides occurring. Ironically, as the organic foods regulation is an 
agricultural policy measure and the pesticides directive was adopted by the 
Council directly without a comitology procedure, Articles 5(5) and 8 of the 
the comitology decision would not, in fact, have applied to the circumstances 
of either of these cases.

The comitology decision might be considered a rather one-sided bargain 
for Parliament, in that its principal interest is surely to exercise some kind 
of  supervisory political control on the content of  the measure, such as 
that which the Member States and/or the Council enjoy; should a legal 
problem arise, Parliament may in any case defend its position through court 
proceedings. It is all the more strange that the limited character of Article 
8 appears to have been at least partly of Parliament’s own doing.68

To date, Parliament has used its prerogatives under these provisions 
very sparingly, refl ecting the limited character of  its prerogatives under 
Article 8.69 It is probable, however, that this handful of resolutions is but 
the tip of the iceberg; some of Parliament’s committees, and particularly 
the Committee on Environmental Protection and Public Health (‘ENVI’ 
in European Parliament jargon), are taking an increasingly active interest 
in what goes on under cover of comitology. At its meeting of 3 February 
2005, for example, ENVI noted that the Commission had adopted and 
published a decision modifying the end-of-life vehicles directive without even 
informing Parliament of its intention to do so; only a written undertaking 
to withdraw the offending instrument persuaded Parliament not to take 
annulment proceedings. 70
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V   THE OPERATION OF COMITOLOGY 
PROCEDURES

As well as reviewing the substantive question of the vires of implementing 
measures, the Court has increasingly over the last decade or so been called 
upon to review the operation of comitology procedures, including respect 
for deadlines and other temporal indications in the basic legislation.

(a) Commission Respect for Committee Procedures

In Accrington Beef, the complainants before the national court argued, inter 
alia, that a Commission implementing regulation concerning beef export 
quotas and the resulting import entitlements had been adopted illegally, as the 
Commission had not properly consulted the Beef Management Committee 
on the proposed export fi gures for 1994.71 The Commission had apparently 
only submitted its proposed fi gures, which were signifi cantly higher than 
in previous years, to the committee at the meeting at which the decision 
was taken; committee members were therefore not given the opportunity 
to consult those, particularly traders, who might be adversely affected by 
the increase. Moreover, before the Court of Justice, the Commission did 
not seek to rebut the applicants’ claim that the rule change could have been 
proposed any time during the year, and that the urgency was due to its 
tardiness rather than any objective intervening circumstances.

Somewhat unhelpfully, the Advocate General approached the question by 
examining earlier cases on the effect of opinions of management committees. 
He noted that ‘such effect is very limited’, and cited the judgment in Schouten 
72 as demonstrating that ‘the absence of an opinion in no way affects the 
validity of the measures adopted by the Commission’, before concluding 
that the committee was not only consulted but had delivered a favourable 
opinion.73 The Court’s judgment on this point is hardly more inspired. It 
too considered that the fact that a favourable opinion had been delivered 
was decisive, adding for good measure that the basic regulation, Regulation 
805/68, ‘does not restrict the time permitted to elapse between referral to 
the management committee and the issue of its opinion’.74

This is of  course true, but it is not quite the point. In the fi rst place, 
the possible legal impact of  the content of  a consultative opinion does 
not determine the legal effects of a breach of a consultation requirement. 
As the Court has held from its very fi rst judgments, failure to carry out a 
mandatory consultation constitutes a breach of a substantive procedural 
requirement resulting in the annulment of the contested act without more, 
and is a matter the Court can raise of its own motion.75 In Accrington Beef 
neither the Court nor the Advocate General even addressed the issue of 
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whether the consultation of the management committee had been carried 
out properly. Indeed, in citing Schouten the Advocate General appeared 
to be implying that this issue was of no consequence because the absence 
of  a proper opinion would not in any case affect the validity of  the act. 
If  such was his reasoning, it is in no way supported by the judgment in 
that case; the question there was whether the fact that the committee had 
not adopted any opinion within the deadline set affected the validity of 
the consultation procedure, and it is in this rather different context the 
Court had held that the absence of an opinion did not affect the validity 
of the measure. The judgment is also inconsistent with that in Case 274/84 
Germany v Commission, where a management committee had also been 
asked to give its opinion on a text submitted at the beginning of the meeting; 
while acknowledging that the existence of a situation of extreme urgency is 
a matter for the committee chairman (the Commission) to decide, the Court 
none the less examined in some detail the existence of objective indicators 
of such a situation.76

Second, as a general proposition, a body which is consulted must have 
suffi cient time to consider its opinion, even in the absence of an express rule 
to this effect. At least the Commission was given the benefi t of such a rule 
in the United Kingdom Fisheries case, where the Court found that an 11-day 
period for the Commission to take a position on a number of proposed UK 
fi shing regulations on which the UK was obliged to consult it was insuffi cient: 
‘the consultation carried out by the United Kingdom was unsatisfactory … 
[having] regard to the technical complexity of the matter it is clear that this 
way of handling the matter did not allow the Commission to weigh up all 
the implications of  the provisions proposed and to exercise properly the 
duty of supervision devolving upon it’.77 Similar reasoning was applied in 
respect of the consultation of the management committee in Case 278/84, 
where the Court examined the question of whether the German members 
of the committee had had suffi cient time to ‘[give] appropriate consideration 
to the measures contemplated in the Commission’s draft regulation’.78

Moreover, the fact that the majority of  the committee in favour of 
the draft measure was suffi cient to adopt it would not justify ignoring 
the applicable procedural requirements,79 including any unwritten rule 
governing the minimum requirements for a proper consultation. Whether 
or not the applicants’ complaint was justifi ed or not will never be known; 
by failing to address the issue, the Court in effect allowed the Commission 
to reduce the consultation requirement in this case to an empty formality.

The Accrington Beef  judgment stands in stark contrast to that in 
Construction Products.80 There the rules of procedure of the construction 
products committee, variant (a) of  the regulatory committee procedure, 
provided that certain draft provisions were to be sent to committee members 
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20 days prior to the meeting date. The German version of  the draft of 
the contested Commission decision had been sent to the committee 19 
days before the meeting, and that the measure adopted was therefore, 
Germany argued, vitiated by a substantive procedural fl aw. The Commission 
contended that the English version of the draft had been sent 20 days before, 
in suffi cient time for the German delegation to produce a counter-proposal 
in German and English, and that ‘the procedural defect is thus of minimal 
importance’. The Court was unmoved; the applicable provisions showed 
a clear intention that ‘the Member States should have the time necessary 
to study these documents, which may be particularly complex and may 
require considerable contact and discussion between different administrative 
authorities, or consultation of experts in various fi elds or of professional 
organisations’.81 

The Court reached a different result in the second Feta case.82 Relying 
on Construction Products, Germany had complained that the German-
language version of  the necessary documents had not been notifi ed to 
its representatives on the regulatory committee 14 days in advance of  a 
meeting of 20 November 2001, as required by the committee’s rules. While 
acknowledging the procedural irregularity, the Court held that this did not 
entail the annulment of the contested regulation, which was only adopted 
at a subsequent meeting six months later. Germany had voted against the 
draft at this late meeting and again in the Council; even if  it had had the 
German-language version of the documents the previous November, the 
Court held that the complainant Member State ‘would not have been able 
to object more effectively to that draft’.83 In his opinion, Advocate General 
Ruiz-Jarabo Colomer expressly distinguished the judgment in Construction 
Products on the ground that in the earlier case, the documents were notifi ed 
too late for the meeting at which the contested act was adopted.84

(b) Commission Respect for Deadlines

In some legal systems, the delegate is under a strict obligation to exercise 
the delegated powers within a given timeframe, under pain of some sort of 
legislative or judicial sanction.85 The Court of Justice has proven surprisingly 
lax in regard to the enforcement of the legislature’s exhortations to speedy 
Commission decision-making.

In Pharos, the complainant had requested the Commission to classify one 
of its products, somatosalm, as a substance for which it was unnecessary to 
set a maximum residue level (MRL) in foodstuffs of animal origin.86 The 
Commission had duly consulted the relevant scientifi c committee which 
recommended acceding to the request; however, the adaptation committee, 
a regulatory committee variant (b), did not agree. Four delegations 
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voted against the draft measure on the ground that somatosalm, which 
is a somatropin, could be used as a growth promoter, thereby bypassing 
the Council moratorium on the use of  bovine somatotropins; six other 
Member States abstained, and the Commission was unable to adopt the 
measure proposed. It then waited six months before consulting the scientifi c 
committee again; the scientifi c committee gave a second favourable opinion, 
and, after another three-month delay, the Commission fi nally referred to the 
Council a proposal to classify somatosalm as not requiring an MRL.

The main point at issue in the action in damages revolved around the 
rule in the basic regulation that, where its draft measure had not received a 
favourable opinion from the adaptation committee, the Commission submit 
a proposal ‘without delay’ to the Council, whereas the Commission had 
waited 11 months before doing so. The complainant also contended that the 
Commission was not entitled to seek a second opinion from the scientifi c 
committee. The Court of  Justice ruled that ‘[nothing] in the wording of 
[the basic regulation] suggests any conclusion regarding the length of time 
indicated by the expression ‘without delay’, other than that, while a certain 
degree of rapidity is required, the Commission is not required to act within 
a precise period of time nor at once’.87 As the Commission is not obliged 
to submit to the Council a proposal for the same measures it had submitted 
to the regulatory committee, ‘it must have suffi cient time to consider the 
various courses of action open to it’, and was therefore entitled to seek a 
second opinion of the scientifi c committee.

The result of  the case is unexceptionable. It is diffi cult to see how the 
complainant could have fulfi lled the fi rst condition for liability of  the 
Community established by the Court’s case law, whether this is defi ned as 
‘the breach of a superior rule of law for the protection of the individuals’, 
which is the test the Court of First Instance relied upon here, or ‘a suffi ciently 
serious breach of a rule intended to confer rights on individuals’, as the 
test is currently formulated by the Court of Justice.88 Moreover, the ruling 
that the Commission was entitled to seek a second scientific opinion 
was consistent with the general trend of its case law as regards both the 
protection of public health, and the discretion the institutions enjoy to seek 
non-obligatory opinions. 89

On the other hand, the Court’s interpretation of  the phrase ‘without 
delay’ as imposing no discernible legal obligations on the Commission is 
less than convincing. While, as the Court noted, the basic regulation90 did 
not expressly require the Commission to submit a proposal at once or 
within a specifi ed time frame, it is clear that the regulation did require 
the Commission to act without avoidable delay. In this regard the Court 
appears to have overlooked the fact that the basic regulation sets deadlines 
for the Commission at every stage of the procedure – 30 days for the initial 
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verifi cation of  the application, 120 days for the drafting of  a legislative 
measure, 60 days for its submission to the regulatory committee – and the 
exhortation in the tenth recital in the preamble, to the effect that ‘maximum 
residue levels must be adopted by a rapid procedure’. The clear intention of 
the applicable provisions in Pharos that a decision should be taken speedily 
was effectively ignored.

For his part, the Advocate General had argued that if  the legislator had 
intended that the Commission act at once on learning that its measures 
had not been accepted by the committee, it would have used the term 
‘immediately’. However, in its temporal sense, ‘immediate’ means ‘occurring 
or taking effect without delay’;91 ‘without delay’ and ‘immediately’, at least 
in English, are therefore synonyms.92 It is true that the English version of 
Articles 4(3) and 5 of  the comitology decision uses three distinct terms, 
‘immediately’, ‘forthwith’ and ‘without delay’, as if  there were some legally 
signifi cant difference between them.93 However, there is no particular 
reason deriving from either the structure or content of  these provisions 
or the generally accepted meaning of  these terms not to treat them as 
essentially synonymous, and indeed some other language versions use them 
interchangeably, or even one term for all three phrases.94

To add salt to the wound, if  the case report is accurate the Commission 
had not even attempted to explain to the Court of First Instance the six-
month delay in requesting a second opinion of the scientifi c committee, but 
merely stated that this request was justifi ed by its duty not to jeopardise the 
prohibition on the use of bovine somatotropins in livestock production.95 
That the Commission might have reconsidered the matter for six months 
before acting is of course plausible, indeed probable, the fact remains that 
this ‘justifi cation’ looks as if  it was invented proprio motu by the Court 
of  First Instance, and there is nothing in the case report to show that 
the Commission had not, for example, simply mislaid the fi le, or delayed 
consideration of the matter for other more sinister reasons. As the scientifi c 
committee took just two months of the 11 to deliver its second opinion, 
the Commission should at least have been invited to explain what it had 
done in the remaining nine months. If  it is true that the possible risk of 
circumventing the BST moratorium had not occurred to the Commission 
before the meeting of the regulatory committee, the Court’s lack of interest 
in knowing why the Commission waited another six months before taking 
any action on the application is inexplicable. 

The judgment in Moskof raises a question which might be thought in 
some respects to be converse to that answered in Pharos, that is, whether 
the Commission can adopt the same measure it had previously submitted 
to a comitology committee, where an intervening delay changes the nature 
of  the measure in a legally signifi cant fashion.96 There a Greek tobacco 
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company had challenged a Commission implementing regulation which 
fi xed a conversion rate for calculating the Community premium for the 
production of  raw tobacco at a fi gure which the complaints considered 
unfavourable. The Commission had submitted the draft regulation, which 
was to apply from 1 July 1993, on 11 June 1993; though approved by the 
committee, against the votes of two the Member States most concerned, the 
Commission did not adopt the regulation. It presented a new draft regulation 
in September, but did not put this to the vote. A further three months 
later, the Commission adopted the regulation of which the committee had 
approved the draft in June. The complainant argued that the regulation 
adopted in December differed from the draft which had been submitted to 
the regulatory committee in that it had retroactive effect, and also that the 
Commission had in fact withdrawn its initial proposal. 

The Court found that the Commission had neither withdrawn its 
original proposal, nor submitted a revised draft regulation to the vote of 
the committee. It accepted that the Commission had been trying to fi nd a 
compromise solution to satisfy the two Member States which had voted 
against the June proposal, and that its behaviour should not be construed as 
an implicit withdrawal of the initial text: ‘[such] a solution would do more 
harm as regards the proper functioning of  the Management Committee 
procedures than tolerating the lapse between the Management Commmittee’s 
vote on a text and its adoption as a regulation by the Commission of the 
reasonable time necessary … to consider what compromises might better 
resolve the problems raised by certain delegations’.97 As the amount of the 
premium was the same under both the draft regulation and the regulation 
fi nally adopted, the operators concerned did not suffer any loss from which 
they would have been able to protect themselves had they known about it six 
months earlier, and the Court ruled that the regulation was not substantially 
different from the draft approved by the committee.

Once again, the Court’s reasoning leaves much to be desired. Relying on 
‘the proper functioning of the … committee procedure’ and the desirability 
of compromise solutions is all very well, but surely the Court should have 
at least looked at the legal duties incumbent on the Commission in the 
circumstances. Yet neither the report for the hearing or the Advocate 
General’s opinion, still less the judgment, quotes from either Article 2 of 
the fi rst comitology decision, which was applicable at the time, or Article 12 
of the basic regulation, which determined the procedure the Commission 
was to follow in adopting the contested decision and which should have 
been consistent with Article 2 of the fi rst comitology decision. According 
to this provision, ‘[the] Commission shall adopt [the] measures which shall 
apply immediately’ following the delivery of  the committee’s favourable 
opinion;98 neither delay, nor any course of action other than the adoption 
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of the measures submitted, is contemplated. Nor does it seem likely that 
the legislator intended that the Commission would be able to delay the 
‘immediate’ application of such measures by simply failing to adopt them 
for several months after the committee’s opinion is available. Unless, of 
course, ‘immediately’ is to be interpreted as synonymous with the Court’s 
interpretation of ‘without delay’ in Pharos.

VI  ROTHMANS, BRITISH AMERICAN TOBACCO 
AND TRANSPARENCY: SMOKE GETS IN YOUR 
EYES

In Rothmans,99 the Court of  First Instance was faced with a signifi cant, 
and in legal terms novel, question of principle, concerning public access to 
documents of comitology committees. The applicant company had requested 
the Commission, inter alia, for access to certain minutes of  the customs 
code committee, a regulatory committee. This was refused on the ground, 
expressly provided for in the Commission’s rules on access to documents, 
that the Commission was not the author of  the document, the so-called 
‘authorship rule’. Before the Court, the Commission acknowledged that it 
provided the secretariat of the committee, and prepared the draft minutes 
of  its meetings, but pointed out that it was the committee itself  which 
adopted the minutes. Moreover, the committee had been established by the 
Council, not the Commission, to assist it (the Commission) in the adoption 
of implementing measures; the verb ‘assist’ showed that the committee was 
an outside body which could not be considered part of the Commission.

Having noted that the applicant was not contesting the legality of  the 
authorship rule, the Court held that this rule should be interpreted strictly, as 
an exception to the general principle of transparency underlying the Commis-
sion’s rules on access to documents. Turning to the history and character of 
the comitology system, the Court observed that such committees ‘have their 
origin in Article 145 of the EC Treaty (now Article 202 EC)’, and were estab-
lished ‘to assist the Commission in performing the tasks conferred on it’.100 
The Court relied on the fact that the Commission drew up the draft committee 
minutes and that the committee ‘does not have its own administration, budget, 
archives or premises, still less an address of its own’. In the Court’s view, it 
followed that the committee was not ‘[another] Community body’ within the 
Community access rules, a view confi rmed, surprise surprise, by the Council, 
which argued that a request for access to committee documents should be 
made to the Commission.101 The Court therefore concluded that ‘for the 
purposes of  the Community rules on access to documents, ‘comitology’ 
committees come under the Commission itself ’.
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Much as one can understand the Court’s desire to shed a light on the work 
of comitology committees, long notorious for their lack of transparency,102 
it would be diffi cult to agree with its analysis of the place of committees 
in the Community’s institutional scheme. This starts with two infelicities 
in a single paragraph. Its remark that such committees ‘have their origin 
in Article 145 of  the EC Treaty’ is historically incorrect; the fi rst such 
committees were introduced into the Community’s legal order in 1962, a 
generation before the third indent of Article 145 (now Article 202 EC) became 
law.103 Furthermore, this indent does not, pace the Court, provide that ‘the 
Council may confer on the Commission … powers for the implementation 
of  the rules the Council lays down’, but that ‘the Council shall’ confer 
such powers subect to certain exceptions.104 In any case, the establishment 
of comitology procedures is not so much a refl ection of this obligation as 
it is of  the possibility which is granted to the Council to ‘impose certain 
requirements in respect of the exercise of these powers’; there is nothing in 
the Treaty to prevent the Council delegating implementing powers to the 
Commission without any committee supervision.

If these misstatements might be considered relatively trivial in themselves, 
the Court’s apparent misunderstanding of the comitology system in turn 
seems to have led to a lack of  appreciation of  the political realities of 
the system. The indication in the 1987 comitology decision that advisory 
committees ‘assist’ the Commission is unobjectionable, but the use of the 
same verb for management and regulatory committees might be thought to 
refl ect a wry sense of humour rather than the true relationship between these 
committees and the Commission.105 In practice, these latter committees could 
with more justifi cation be said to ‘assist’ the Council and/or the Member 
States, in that in certain circumstances they enable the Council to take back 
and exercise directly the implementing powers; blocking the adoption by 
the Commission of draft legislation and causing its referral to the Council 
is very probably the kind of ‘assistance’ the Commission might prefer to do 
without, and the Court’s insistence on this verb appears strained, not to say 
naïve. The same Court was closer to the mark in Pfi zer Animal Health where 
it noted that a regulatory committee is ‘part of a mechanism for review by 
the representatives of the Member States of the Commission’s exercise of 
the powers delegated to it by the Council’.106 It was in the light of these very 
considerations that the Court of Justice had previously held that the choice 
of committee procedure is a matter of the ‘division of powers between the 
Commission and the Council [which] may have a decisive infl uence on the 
operation of the arrangements in question’.107 

Moreover, even if  it were true that a regulatory committee assists the 
Commission, this is hardly suffi cient to justify treating it as coming under 
the latter’s access rules. Article 7(2) EC, a Treaty provision, stipulates that 
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the Council and the Commission ‘shall be assisted by an Economic and 
Social Committee and a Committee of  the Regions’ (emphasis added); 
does this mean that a member of the public would be entitled to request the 
documents of these committees from the Council and/or the Commission? 
That the Commission prepares the draft minutes of the committee meetings 
is not conclusive either; it is the committee, and not the Commission, 
which adopts the minutes which had been requested, and by that token 
the committee should have the power, indeed duty, to decide whether or 
not these should be released to the public.

Equally, the fact that the committee has no separate administrative 
infrastructure or address is hardly a reason for conflating it with the 
Commission. Even if  the Commission were obliged to include a request 
for access to documents on the committee’s draft agenda, there is no reason 
it should be deemed to have the sole power of decision on the matter. The 
Court’s ruling gives rise to a number of anomalies in practice. Thus, should 
the Commission wish to rely on the exception provided in its rules preventing 
access ‘in order to protect the institution’s interest in the confi dentiality of 
its proceedings’, would it be protecting its own deliberations or those of 
the committee? What if  the committee favoured releasing the minutes, but 
the Commission refused, or vice versa?

In terms of facilitating public access to ‘the information available to the 
institutions’, the judgment may be hailed as representing a certain progress; 
for the fi rst time, the Commission will be responsible, willy-nilly, for releasing 
minutes and other documents of meetings of national civil servants acting 
within the Community framework. The Court was almost certainly aware 
that lack of  transparency had long been one of  the major criticisms of 
the comitology system, particularly from the European Parliament.108 
It was also, presumably, aware that Article 7(2) of  the new comitology 
decision, adopted just three weeks before the judgment, provides that ‘[the] 
principles and conditions on public access to documents applicable to the 
Commission shall apply to the committees’. Neither this latter provision nor 
any other provision of the comitology decision, however, presumes that the 
committees are an integral part of the Commission, even for the purpose 
of access to documents, which is the basis for the judgment in Rothmans.109 
On the contrary, the inclusion of an express provision to this effect could 
more plausibly be taken as indicating that the Council took the view that 
the Commission’s rules on access to documents did not apply automatically 
to comitology committees. Article 7(2) is in fact an practical solution within 
the legislative discretion of the Council, rather than the necessary result 
dictated by a legal analysis of the comitology system.

It is undeniable that the Rothmans case presented the Court of  First 
Instance with something of a dilemma. Comitology committees are neither 
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fi sh, nor fl esh nor food. They are not an integral part of the Commission, 
and their voting members are neither obliged to act ‘in the general interest 
of the Community’, as are members of the Commission, nor forbidden to 
‘seek [or] take instructions from any government, authority, organisation 
or person outside his institution’, as are Commission offi cials.110 Arguably, 
given their representative function, such committees are much closer in 
character to the Council than the Commission, albeit that they operate 
at a non-ministerial level. Within their limited sphere of decision-making 
(approving or rejecting draft measures prepared, and within a deadline 
set, by the Commission) the committees are effectively autonomous from 
the institutions, and the minutes of  their meeting therefore constitute in 
principle a ‘document … written by … another Community … body’, within 
the meaning of the Commission’s rules on access.

If  the Court had not concluded that the committee was to be treated as 
part of the Commission, it would have had to refuse the applicants their 
request, a result it would have viewed as ‘a considerable restriction on the 
right of access to documents’. In practical terms, however, the restriction 
would probably have been minimal; as all the players knew, the applicants 
could have sought the committee’s minutes under Article 7(2) of the second 
comitology decision. The alternative for the Court was to examine the legality 
of the authorship rule, notwithstanding the applicant’s stated reluctance 
to rely upon this ground; by not doing so, the Court of First Instance did 
not rule on the major issue of principle thrown up by this case, that is, the 
absence of any provision for judicial review of the decisions on access to 
documents of the various ancillary bodies and agencies, under the rules the 
Ombudsman went to such lengths to encourage them to adopt.111

In British American Tobacco v Commission, the Court went somewhat 
further than in Rothmans, declaring that the committee on excise duties 
‘is ... to be regarded as part of  the Commission’, without the Rothmans 
proviso ‘for the purposes of the Community rules on access to documents’, 
and without mentioning Article 7(2) of the comitology decision.112 It thus 
held that an individual could have access to committee documents, even 
concerning matters on which the committee was not deliberating under a 
comitology procedure.

VII CONCLUSIONS

While the Court appears to be comfortable laying down the general principles 
on such matters as the obligation to delegate implementing powers and the 
vires of  secondary legislation, its application of these principles in practice 
is on occasion inconsistent and unpredictable, or at least obscure. In the 
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Comitology – Visa and Border Policy judgment, for example, the Court 
accepted a statement of reasons which it had itself qualifi ed as ‘both general 
and laconic’; is this the new standard for Article 253 EC, or was the Court 
bending over backwards to let the Council off  the hook in a particularly 
sensitive area of Community activity? The reasoning of the judgments in 
LIFE and Rothmans is equally not entirely convincing, despite the obvious 
legal repercussions of the Court’s rulings in other areas.

The situation is similarly disquieting as regards judicial review of vires 
and the operation of comitology procedures. In the GMMO and Pesticides 
cases, for example, it is diffi cult to identify any legally signifi cant differences 
between the contested acts which would justify the Court’s adopting a 
wholly different approach in the former compared with the latter. Had it 
taken account in the GMMO judgment of  the essential elements of  the 
organic production regulation as clearly and correctly as it identifi ed them, 
the Court’s conclusion would probably have been different, and perhaps the 
Commission might have spared itself a large helping of genetically-modifi ed 
humble pie. As regards review of  comitology procedures, the contrast 
between Accrington Beef and the Construction Products and Feta II is 
striking. It is precisely because the members of the committee in Accrington 
were not given the opportunity to object, effectively or otherwise, to the 
Commission’s draft hot off the photocopier that the procedural irregularity 
should, according to the other two judgments, have been considered 
substantial. Although in Pharos the Court may not have meant that the 
expression ‘without delay’ imposes no legally enforceable obligations, that is 
the most plausible reading of the judgment, and there is some evidence that 
it is so interpreted in practice; the cause of legal certainty would have been 
better served by a ruling that no possible breach of the requirement that 
the Commission act without delay would have established the Community’s 
non-contractual liability than a judgment giving the impression that the 
Commission’s inaction was beyond reproach.

On occasion the Court seems to treat comitology questions which arise 
in particular cases as a discrete and novel phenomenon, without necessarily 
referring to its own previous (and normally very helpful) judgments on 
similar questions, even those in the same area of  material law. Such a 
patchwork approach might refl ect the patchwork growth of comitology in 
the early years of the Community construction, when legislation provided 
for a bewildering variety of different procedures applied according to no 
discernible logical scheme.113 Comitology has, however, been signifi cantly 
rationalised and simplifi ed, by the reforms of 1987 and 1999, and Council 
Regulation (EC) No 1882/2003 swapping old procedures for new;114 Articles 
I-36 and I-37 of the Constitution for Europe115 would further rationalise, 
though not necessarily simplify, the procedures for the delegation of 
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implementing powers. At the same time, the political and legal importance 
of comitology and similar (such as advisory and scientifi c) committees has 
grown exponentially, and legal inconsistency in this area becomes all the 
more troublesome.

A detailed examination of the merits and demerits of different solutions 
which could be envisaged would be beyond the scope of the present chapter. 
Help may already be at hand, however, in legislative form. On 19 December 
2002, the Council adopted a statute for executive agencies charged with 
managing Community spending programmes;116 the previous week, the 
Commission had proposed a more ambitious ‘operating framework for the 
European Regulatory Agencies’, to complement the framework Financial 
Regulation it adopted on 23 December 2002.117 The Commission has also 
begun the rather complex task of harmonising, albeit in a single somewhat 
secondary aspect, the structural features of existing EC agencies.118 From 
such limited but useful initiatives to a more comprehensive horizontal 
measure of  administrative procedure,119 including the operation of 
comitology committees, is a step that could be envisaged; this tale too may 
yet have an unexpected ending.

NOTES

 * The views expressed in this chapter are personal, and may not be taken as representing 
those of the service or institution with which the author is associated. My best thanks 
are due to Christian Pennera, Alex Türk and Herwig Hofmann, who commented on an 
earlier version of this chapter; the usual disclaimer applies.

 1. Christiansen and Kirchner blame ‘the obscure nature of  much of  what has become 
known as “comitology”’ for the lack of ‘any sustained effort at concentrating research 
efforts at this phenomenon’ (T. Christiansen and E. Kirchner Committee Governance in 
the European Union (Manchester University Press, 2000), p. 1). This is perhaps slightly 
overstated, in that the ‘phenomenon’ has aroused the curiosity of both political scientists 
and lawyers since at least the early 1990s and, in any case, comitology isn’t quantum 
physics. Indeed, the very pertinent question of the title of this section was put to the 
author by a political scientist and historian of European integration.

 2. The current terminology is employed throughout the present essay, though at the time 
the term ‘management committee procedure’ was used.

 3. Case 5/77 Carlo Tedeschi v Denkavit Commerciale s.r.l. [1977] ECR 1555; doubts, K. St. 
C. Bradley ‘Comitology and the Law: Through a Glass, Darkly’, CMLRev 29 (1992) 
693, 710–11.

 4. Case 25/70 Einfuhr- und Vorratsstelle v Köster [1970] ECR 1161, paragraphs 9 and 10.
 5. Council Decision 87/373/EC, OJ 1987 L 197/33, the fi rst comitology decision.
 6. Case C-259/95 Parliament v Council [1997] ECR I-5303, paragraph 26.
 7. That ‘the Council’ in the fourth sentence means the Council alone is made explicit by 

the reference to consulting Parliament.
 8. Council Decision 1999/468/EC, OJ 1999 L 184/23, the second comitology decision.
 9. Case 16/88 Commission v Council [1989] ECR 3457, paragraph 10.
 10. Case C-257/01 Commission v Council [2005] ECR I-345, paragraph 51.
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 11. Article 100c(1) of the EC Treaty, subsequently repealed; see Case C-170/96 Commission 
v Council [1998] ECR I-2763. 

 12. Case C-257/01, cited above, paragraph 53.
 13. Paragraph 66; as a result, the Commission did not benefi t from the presumption of 

delegation under the third indent of Article 202 EC.
 14. The principal point of  difference was that the Advocate General considered that the 

Council had established a general procedure for a particular area, in breach of  the 
specifi city requirement; Opinion, paragraphs 67 to 70.

 15. Opinion, paragraphs 46 and 47.
 16. Ibid., paragraph 64.
 17. Ibid., paragraph 54.
 18. Ibid., footnote 35 to paragraph 43.
 19. C.-D. Ehlermann, Director-General, Commission Legal Service, evidence to the House 

of Lords Select Committee on the European Communities, Session 1986–87, 3rd report, 
para. 83, p. 19.

 20. C.W.A. Timmermans, ‘General institutional questions: the effectiveness and simplifi cation 
of decision-making’ in J.A. Winter et al. (eds), Reforming the Treaty on European Union: 
The Legal Debate (The Hague/London/Boston: Kluwer Law International, 1996), 133 
at 140.

 21. From the French acronym ‘l’ instrument  financier pour l’environment’.
 22. Case C-378/00 Commission v Parliament and Council [2003] ECR I-937. The proceedings 

were the fi rst the Commission ever initiated against Parliament; it has done so on one 
subsequent occasion for similar motives, albeit unsuccessfully (Case C-122/04, judgment 
of 23 February 2006, not yet reported in ECR).

 23. Paragraphs 40 and 41; see also Case 16/88, cited above, paragraphs 13 and 14, where 
the same idea is implicit.

 24. Loc. cit., paragraph 51.
 25. See, for example, Case T-13/99 Pfi zer Animal Health v Council [2002] ECR II-3305, 

paragraph 121.
 26. See, for example, Case C-42/01 Portugal v Commission [2004] ECR I-6079, paragraph 

66.
 27. See, for example, Joined Cases C-184/02 and C-223/02, Spain and Finland v Parliament 

and Council [2004] ECR I-7789, paragraph 80.
 28. Case C-417/93 Parliament v Council [1995] ECR I-1185.
 29. Case C-417/93, cited above, paragraph 25.
 30. Case C-417/93, cited above, paragraph 26.
 31. Advocate General Geelhoed took the view that the question in LIFE was ‘whether a 

breach of the obligation to state reasons constitutes a breach of an essential procedural 
requirement which can lead to nullity’, and that no such breach was at issue in TACIS 
(Opinion, paragraph 111).

 32. Case 25/70, cited above.
 33. Case 25/70, cited above, paragraph 6.
 34. As noted above, the SEA recognised the possibility of such supervisory mechanisms, 

at the same time as it made delegation to the Commission the rule rather than a mere 
option.

 35. Emphasis added; see now Article 37(2) EC.
 36. The Court rejected the pertinence of institutional practice in the circumstances of the 

‘Hormones’ case, Case 68/86 United Kingdom v  Council [1988] ECR 855, paragraph 
24.

 37. Case 25/70 cited above, paragraph 6.
 38. Section I.B, Opinion of Advocate General Dutheillet de Lamothe, p. 1142. For its part, 

the US Supreme Court had no hesitation in striking down the so-called ‘legislative veto’ 
in INS v Chadha 462 U.S. 919 (1983), despite the administrative inconvenience thereby 
caused.

 39. Case C-240/90 Germany v Commission [1992] ECR I-5383.
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 40. A. Türk, ‘The Role of the Court of Justice’, in M. Andenas and A. Türk (eds) Delegated 
Legislation and the Role of Committees in the EC (The Hague/London/Boston: Kluwer 
Law International, 2000), p. 225.

 41. The proceedings were presumably not motivated by a desire to help meat producers 
defraud the Community budget to which the Federal Republic is such an important 
contributor, though if  successful they would have had this effect.

 42. Case 291/86 Central-Import Münster v Commission [1988] ECR 3679.
 43. Ibid., paragraph 13, judgment.
 44. Ibid., paragraph 15, judgment.
 45. Cited above Case C-240/90 [1992] ECR I-5383.
 46. Case C-240/90 cited above, paragraphs 40 and 41.
 47. A. Türk, supra note 40, p. 231.
 48. Joined Cases C-154/04 and C-155/04, judgment of  12 July 2005, not yet reported in 

ECR.
 49. Ibid., paragraphs 90 and 92.
 50. Case C-66/04 United Kingdom v Parliament and Council, judgment of 6 December 2005, 

not yet reported in ECR.
 51. OJ 2004 C 94/21.
 52. Of course, under the rather formalistic reasoning of the United Kingdom Article 308 

EC would only allow the Council to adopt the list, and the contested regulation could 
not be adopted under this provision either.

 53. Ibid. paragraphs 50 and 58.
 54. See, for example, Case 23/75 Rey Soda [1975] ECR 1279 and Joined Cases 279/884 et 

al. Rau and Others v Commission [1987] ECR 1069.
 55. Case C-156/93 Parliament v Commission [1995] ECR I-2019; ‘GM(M)Os’ are genetically-

modifi ed (micro)organisms.
 56. Paragraph 19, judgment.
 57. Though not necessarily: in Luxembourg v Parliament II, the Court struck down a 

European Parliament resolution which could not have been applied without implementing 
measures (Case 108/83 [1984] ECR 1945, paragraphs 21 to 23).

 58. Parliament was concerned that any Commission decision to this effect might not 
necessarily be published in the Offi cial Journal, and so escape its attention.

 59. Judgment, paragraph 23.
 60. It is more likely that the Court’s extraordinary proviso was intended to justify dealing 

with the substantive issue than an admission that it was unable to interpret the relevant 
provisions.

 61. Signifi cantly, the Council’s intervention did not deal with this matter.
 62. Council Directive 90/220/EEC, subsequently replaced by the Novel Foods Regulation 

(Regulation 258/97, OJ 1997 L 43/1) as regards food and foodstuffs. The Court’s reference 
to the Directive on the contained use of GMOs is slightly mystifying, as this directive 
would not apply to the use of GMOs in food in any case.

 63. As the Commission itself  recognised in the fourth paragraph of  the preamble to 
the contested regulation: ‘whereas Annex VI ... should take account of  consumers’ 
expectations that processed products from organic production will be composed 
essentially of ingredients as they occur in nature’.

 64. The sorry tale is told in K. St. C. Bradley, ‘Alien Corn, or the Transgenic Procedural 
Maze’, in Van Schendelen (ed.), EU Committees as Infl uential Policymakers (Dartmouth: 
Ashgate, 1998).

 65. Article 1 (6), Council Regulation 1804/1999, OJ 1999 L 222/1.
 66. Commission statements 1 and 3, OJ 1999 C 203/1.
 67. Case C-303/94 Parliament v Council [1996] ECR I-2943.
 68. See Parliament’s amendment 35 to the Commission’s proposal, which would have allowed 

it to challenge a draft implementing measure ‘in particular where [this] exceeds the 
implementing powers provided for in the basic act’: minutes of the European Parliament 
of 6 May 1999.
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 69. Parliament’s frustration at the straitjacket of this provision is particularly evident in its 
resolution of 12 April 2005 on hazardous substances.

 70. Commission Decision 2005/63/EC amending Annex II to Parliament and Council 
Directive 2000/53/EC, respectively OJ 2005 L 25/73 and OJ 2000 L 269/34.

 71. Case C-241/95 R. v Intervention Board for Agricultural Produce, ex parte Accrington Beef  
[1996] ECR I-6699.

 72. Case 35/78 Schouten [1978] ECR 2543.
 73. Case C-241/95, Opinion, paragraphs 74 and 77; Case 35/78 cited above, paragraph 46.
 74. Judgment, paragraph 45.
 75. Case 2/54 Italy v High Authority [1954–1956] ECR 37, section 2.A.II, paragraphs 7 

and 9, pp. 51 and 52; see also Case 138/79 Roquette Frères v Council [1980] ECR 3333, 
paragraph 34.

 76. Case 278/84 Germany v Commission [1987] ECR 1, paragraphs 13 and 14.
 77. Case 804/79 Commission v United Kingdom [1981] ECR 1045, paragraph 53.
 78. Case 274/84, cited above, paragraph 15.
 79. Case  68/86 United Kingdom v Council [1988] ECR 855, paragraph 48.
 80. Case C-263/95 Germany v Commission [1998] ECR I-441.
 81. Case C-263/95, paragraph 31, judgment.
 82. Joined Cases C-465/02 and C-466/02, Germany and Denmark v Commission, judgment 

of 25 October 2005, not yet reported.
 83. Ibid., paragraph 38.
 84. Joined Cases C-465/02 and C-466/02, Opinion, paragraphs 120 and 121.
 85. See, e.g. J. Lubbers, A Guide to Federal Rulemaking (3rd edition, ABA Publishing, 1998), 

pp. 15 and 16.
 86. Case C-151/98 P Pharos v Commission [1999] ECR I-8157, affi rming the judgment in Case 

T-105/96 [1998] ERC II-285; the concept of ‘MRL’ and some of the voluminous case 
law it has engendered is explained with admirable clarity by R. Ancuceanu ‘Maximum 
Residue Limits of  Veterinary Medical Products and their Regulation in European 
Community Law’, European Law Journal 9 (2003), 215–40.

 87. Case C-151/98 P, paragraph 20.
 88. Case C- 352/98 P Bergaderm  v Commission [2000] ECR I-5291.
 89. Respectively Case C-180/96 United Kingdom v Council [1998] ECR I-2265 and Case 

165/87 Commission v Council [1988] ECR 5545.
 90. Council Regulation N° 2337/90, OJ 1990 L 224/1.
 91. Shorter Oxford English Dictionary, 5th edn, 2002, Vol. I, p. 1322.
 92. The same appears to be true of French, which was the language of the case: see Le Robert 

Micro, 1998, p. 348, which presents ‘sans délai’ and ‘immédiatement’ as equivalent in 
meaning.

 93. The terminological difference is also refl ected in some other language versions.
 94. Thus the Italian and Spanish versions use the equivalent of ‘immediately’ in both the fi rst 

and second sentences of Article 4(3), while the Portuguese version uses ‘imediatamente’ 
in all three cases.

 95. Case T-105/96 [1998] II-285, paragraphs 38 to 40.
 96. Case C-244/95 Moskof v EOK [1997] ECR 6441.
 97. Paragraph 40: while the sentence is somewhat convoluted in English, the Court’s 

acceptance that the Commission was entitled to take ‘the reasonable time necessary’ to 
reach a compromise is tolerably clear.

 98. The same idea is present in the preamble to the second comitology decision,  which 
indicates that the management procedure is to be preferred for measures which must 
be adopted ‘within a reasonable time’.

 99. Case T-188/97 Rothmans v Commission [1999] ECR II-2463.
 100. Judgment, paragraph 58.
 101. Judgment, paragraph 60; the Council was, exceptionally, invited to participate in the 

proceedings by the Court.
 102. Which was also true, prior to the Maastricht Treaty reforms, of the Council itself; see, 

for example, K. St. C. Bradley ‘Comitology and the Law: Through a Glass, Darkly’, 
CMLRev 29 (1992), 693.
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 103. See Case 25/70 Köster above.
 104. T-188/97, paragraph 57, judgment (emphasis added in each case); on the duty to delegate, 

see section II(b).
 105. The use of the verb ‘assist’  here is similar to that of the verb ‘help’ in the phrase ‘a man 

is helping the police with their enquiries’.
 106. Case T-13/99 Pfi zer Animal Health v Commission [2002] ECR II-3305, paragraph 282. 
 107. Case C-417/93 Parliament v Council (TACIS) [1995] ECR I-1185, paragraph 25.
 108. See, for example, K. St. C. Bradley ‘The European Parliament and Comitology: on the 

Road to Nowhere?’, ELJ 3 (1997) 230.
 109. It appears that in practice the Commission does decide on the release of  committee 

documents, after consulting the committee for its opinion.
 110. Respectively Article 213(2) EC and Article 11, Staff  Regulations of the EC.
 111. See the First Annual Report of  the Ombudsman to the European Parliament for 

details.
 112. Case T-111/00 [2001] ECR II-2997, paragraph 38; see generally A. Türk, ‘Transparency 

and Comitology’ in C. Demmke and C. Engel, Continuity and Change in the European 
Integration Process, EIPA, Maastricht, 2003, 175.

 113. A highly-respected Commission official once startled the European Parliament’s 
legal affairs committee by describing the comitology situation in the mid-1980s as ‘un 
bordel’.

 114. OJ 2003 L 284/1.
 115. OJ 2004 C 310/1.
 116. Council Regulation (EC) No 53/2003, OJ 2003 L 11/1.
 117. Respectively COM(2002) 718 fi nal, 11 December 2002, and Commission Regulation 

(EC, Euratom) No 2343/2002, OJ 2002 L 357/72; see also the draft Interinstitutional 
Agreement on the operating framework for agencies, COM(2005) 59 fi nal, 25 February 
2005.

 118. See COM(2005) 0190 fi nal of 13 May 2005.
 119. See also C. Harlow, ‘Codifi cation of EC Administrative Procedures? Fitting the Foot to 

the Shoe or the Shoe to the Foot’, 2 European Law Journal 3 (1996), on the possibility 
of codifying material principles of Community administrative law.
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14.  Tools for the control of political 
and administrative agents: impact 
assessment and administrative 
governance in the European Union

 Gerard C. Rowe1

INTRODUCTION

The claim is frequently made – it seems increasingly in the context of 
the EU – that political and institutional developments are being driven 
by a ‘political elite’ or a number of  ‘political elites’, rather than by the 
citizens of  the Union. Such rather banal claims demand little attention, 
much less rebuttal, since they seem implicitly to deny the need for, and the 
role of, methodological and institutional pluralism in the achievement of 
democratic goals. There is in fact an inevitable role for (political) elites in 
the formation, development and running of all complex organisations and 
systems. In no large organisation would much be achieved without them. 
A key challenge of  law and institutional analysis is to develop methods 
and structures for steering and controlling them. This chapter addresses 
one such methodology in the public context, the mechanism of so-called 
legislative impact assessment (LIA). Recent decades have seen the adoption 
of  LIA in many jurisdictions to varying degrees, that is procedures for 
scrutinising regulatory policy, and legislative and other measures. These 
involve the usually ex ante, and sometimes ex post, examination of legislative 
or regulatory proposals, relying on (some variant of) cost-benefi t analysis or 
related techniques, measuring them against a variety of standards. LIA is 
in effect a particular procedural step (or set of steps) within more general, 
often less well defi ned procedures or processes. In other words, in relation 
to the development of policies or of measures to implement them, LIA is 
one piece of the procedural mosaic, an element in the overall management 
and shaping of such activities.

This chapter examines the use of such mechanisms in the EU, attempting 
to identify their role within an assessment of  the nature and quality of 

448
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EU administrative governance. At fi rst sight this may seem inherently 
contradictory: While theoretically a possible element of  the formal 
(‘parliamentary’) legislative process, legislative impact assessment is in 
fact primarily a task for the administration in the course of  preparation 
of legislation. That is, it is an element of the legislative process conceived 
more comprehensively, but occurs – at least as an ex ante activity – prior to 
the introduction of legislative drafts or bills into the legislature itself. This 
is the virtually inevitable consequence of  the relatively narrow limits on 
effective investigative capabilities of legislative organs, despite the existence 
of counter-examples such as the work of parliamentary committees. Impact 
assessment is also an administrative (not legislative) undertaking even where 
it takes place retrospectively, (usually some time) after legislation comes 
into force. All in all, LIA can be regarded as an administrative rather than 
legislative activity, and therefore as a legitimate focus within an examination 
of administrative governance.2

Various disciplines can, from a range of possible standpoints whether 
theoretical or empirical, contribute to considering and evaluating the 
scheme of LIA itself:

• From a legal standpoint, certain formal – but not unimportant 
– issues can be addressed, such as the technical questions of  how 
the LIA process has been established (for example whether legally 
binding or not, and in what form), the availability of legal remedies 
for enforcing the demands of an LIA procedure, the legal status of 
LIA vis-à-vis institutional actors or legal instruments (including, in the 
EU, the Treaties), or the formal institutional relationship of different 
authorities and agencies in the conduct of the process.

• From a theoretical standpoint, economic analysis can offer explanations 
of, or justifi cations for, the LIA process generally as a step additional 
to pre-existing administrative procedures, using the perspective of 
institutional economics and especially that of principal-agent theory. 
From an empirical standpoint, economics can provide information on 
the substantive effects and outcomes of policies subject to LIA, both 
predictively and retrospectively, and thus contribute to the conduct 
of LIA itself  in a particular case.

• A political science analysis can address matters such as the relation 
of  LIA to democratic accountability, how the scheme affects the 
institutional power balance (for example between the EU and the 
Member States (MS), or among the Parliament, Council, Commission 
and Court) or the balance between the various internal and external 
actors and groups participating in policy processes. As well, if  there 
is concern about political legitimacy of EU institutions generally,3 the 
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LIA process would, far from in any way threatening such legitimacy, 
probably enhance it through increased transparency, rationality or 
‘deliberative democracy’. Certainly one might conclude that LIA has 
potential to support ‘input legitimacy’,4 depending on its detailed 
structure (for example, who makes the assessment, who checks and 
evaluates it, or what information is gathered, and how). Arguably 
LIA might also contribute to ‘output legitimacy’ depending, fi rst, on 
whether input legitimacy criteria are themselves met (that is, a positive 
contribution to output legitimacy would depend on establishing that 
there had been a substantive contribution to input legitimacy in the 
specifi c sense that, for example, information about and evaluation of 
the policy concerned were in fact improved). Second, the improvement 
of  output legitimacy would depend on the degree to which the 
assessment results are in fact taken into account. Finally, LIA might 
even function in effect as a form of mediation or catharsis, and may 
aid in ‘integrating the public’ or ‘integrating the stakeholders’.5

• Organisational and process-related matters can also be addressed 
from the perspective of  the science of  public administration, for 
example, whether the regime meets the goals stated for it, whether 
the organisational implementation accords with what was intended, 
or whether the process is conducted in substance really at all. As a 
matter of institutional methodology, LIA might also be expected to 
contribute to enhanced institutional cooperation.6

• All of  the mentioned disciplines also ask or are capable of  asking 
questions and suggesting answers about unintended side-effects of 
the process, or offer methodologies for detecting and measuring these. 
Such effects have to be of  central concern to LIA, so that again a 
multi-disciplinary perspective is to be recommended.

This chapter focuses largely on a consideration of  LIA from the 
interdisciplinary perspective of  law and economics, specifi cally through 
the application of so-called principal-agent theory (here, to the state and 
state institutions), although certain other perspectives are introduced where 
appropriate. Agency theory draws attention to certain keys factors which 
can have a signifi cant impact on the achievement of goals in any institutional 
setting, whether in the public or private sphere. These factors relate primarily 
to issues of:

• asymmetry of  information between actors, specifically between 
principals and agents;

• incentive and reward mechanisms which can infl uence the behaviour 
of agents;
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• the nature and effect of  control and sanction mechanisms vis-à-vis 
agents; and

• the specifi cation the task(s) to be performed by agents on behalf  of 
their principals.

The central thesis of  this chapter is that LIA, apart from any other 
advantages (and allowing for certain risks), can make a useful contribution 
to structuring principal-agent relations within the democratic state or similar 
forms of governance such as those found in the EU. In particular, it is argued 
that LIA can assist in resolving some of the just listed issues arising within 
principal-agent relations. Looked at from another perspective, it is also 
argued that a consideration of public institutional arrangements in the light 
of agency theory can inform us as to the strength and weaknesses of those 
arrangements. Specifi cally, it can be asked in what form LIA can contribute 
to resolving issues of these kinds in the EU context.

The next section of the chapter sketches the background and broad nature 
of LIA and its application in the EU. The third section briefl y considers the 
issue of the applicability of principal-agent theory in the public sphere. The 
fourth section considers some of the goals which LIA might achieve and 
the fi fth section assesses LIA in the EU in the light of both general criteria 
(especially through a comparison with environmental impact assessment) 
and criteria derived from principal-agent theory. The fi nal section concludes 
with some overall evaluative and cautionary remarks.

THE BACKGROUND TO LEGISLATIVE IMPACT 
ASSESSMENT

Generally

The pursuit of  rational regulatory programmes and legislative measures 
depends on a wide range of  factors. Even though a fully comprehensive 
picture of  the comparative advantages and disadvantages of  measures 
adopted by public institutions and organs is not possible, legislative and 
governmental rationality demands at least a serious attempt to achieve 
one. Comprehensive analysis of  measures is especially important in the 
context of deregulation where existing legislative programmes may perhaps 
be jettisoned more for ideological reasons than because the benefi ts of 
change outweigh the costs of maintaining the status quo.

Numerous countries have developed some form of systematic ex ante 
analysis of  regulatory and legislative proposals, largely as a result of 
recommendations of  the OECD concerning legislative ‘best practice’,7 
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made to OECD member states in 1995.8 These recommendations refl ect 
the model of environmental impact assessment introduced into US law in 
1970 and adopted more or less worldwide in the ensuing 30 years.9 The 
original motivation for the OECD recommendations was doubtless mixed, 
partly expressing the (sometimes ideologically motivated) deregulatory and 
privatising vogue of the 1980s10 and partly a more general (less ideological) 
aim of improving the development of  public policy and its effectuation. 
Over time there has been a gradual change: an overly simple deregulatory 
purpose has been replaced by more emphasis on ‘management’ or on 
improved regulatory effectiveness. The OECD has itself  acknowledged 
that unrefl ective deregulation is an insuffi cient goal.11

LIA has been adopted by more or less all OECD members states,12 but 
the extent and intensity of  its adoption has been very diverse,13 ranging 
from the trivial (for example Austria)14 to the serious and extensive (for 
example Australia).15 In Britain and the Netherlands the inquiry within 
LIA has focused on assessing the effects on business;16 in Australia and 
Canada concern has been with a wider span of affected groups. The weakest 
measures tend to be those involving a relatively restricted inquiry such as into 
the ‘costs of a law’ in Austria, where little more than the extent of eventual 
additional staff  or facilities within the public administration comes under 
scrutiny. Other countries employ a considerably more extensive, holistic 
inquiry into the nature of a very wide-ranging cost-benefi t analysis as in 
the United States, Australia and the United Kingdom. Even in countries 
with relatively extensive programmes, there are differences in the processes 
of evaluation, for example, in the extent of public consultations conducted. 
As well, even the extensive programmes of analysis of laws and regulation 
differ in a fundamental respect: some are merely prospective (that is 
scrutiny of impending legislative or regulatory measures), others include 
retrospective appraisal (that is systematic and continuing monitoring of 
existing regulatory and legislative measures).17

Specifi c Issues Relating to Legislative Impact Assessment in the EU Context

The development of programmes of impact assessment is no less relevant 
for the EU than for its individual Member States and it has established such 
a programmatic and comprehensive analysis.18 In the EU context, however, 
the design and application of assessment measures is more complex than 
in the individual MS for a number of reasons. Particular issues deserving 
special attention here include the following:

• the ‘federal’ nature of  the EU, which requires inter alia that the 
implications of  Union legislative and regulatory programmes 
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within each of  the 25 MS should ideally be incorporated into the 
anticipatory evaluation of regulatory and legislative measures adopted 
in Brussels;

• the high level of  diversity between MS, in comparison with the 
constituent elements in normal federations, especially in the following 
areas:
– economic and social contexts;
– political character, structure, approach and expectation (noting, 

for example, differences between federal and unitary MS, between 
monarchies and republics, in parliamentary and democratic 
traditions (especially between older and newer MS), and in the 
status of local government);

– legal tradition, methodology, procedures (for example, between 
common law and civilian traditions, Germanic and French 
approaches, and Scandinavian and Mediterranean traditions); 
and

– language, culture, religion, and other traditions;
• the special nature of  the status, structure and methodology of  the 

EU;
• the important role of framework legislation;19

• the variation in the nature of measures which can be taken across the 
EU (including, for example, the distinction between hard law and soft 
law, and so on) and the effect of this on the impact of measures and 
its predictability;

• the substantial reliance on the administrations of  the MS for the 
implementation of EC legislative measures,20 itself  raising signifi cant 
issues concerning both:
– how LIA ought to be conducted in the fi rst place in the EU and 

by whom; and 
– within LIA itself, the level of  predictability of  the outcomes of 

EU measures, in the light of the dispersed nature of administrative 
implementation;

• the various guises in which the EC legislature appears for different 
types of  measures or for measures having different subject matter 
(thus making a standardised LIA more diffi cult to achieve);

• certain specifi c characteristics of the EC legislature in whatever guise 
(for example the indirect democratic nature of  the Council); and 
fi nally

• the highly complex, multifarious nature of  the preparation of 
legislative initiatives and other decision-making processes within the 
EU, involving numerous participants whose status and relationship 
with one another is not always clearly established.
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As will be seen, the LIA scheme adopted within the EU appear not to 
have taken a number of issues on this list into account. Be that as it may, 
the form and nature of LIA in the EU should at a minimum be guided by, 
and give expression to, certain underlying principles, such as the right to 
information and the transparency of the decision-making process as means 
of strengthening the democratic nature of the institutions and the public’s 
confi dence in the administration.21 As well, even apart from programmatic 
LIA, EC law requires Community measures (regulations, directives and 
decisions) to be explained,22 in order inter alia to achieve transparency and 
allow control over measures taken by Community organs,23 even though 
the legal status of  such explanations remains uncertain. Such general 
principles and obligations together with the specifi c issues listed above 
provide in themselves some criteria for evaluating the EU’s LIA regime. 
The principal-agent theory of  economics serves to amplify and sharpen 
such criteria further. 

PRINCIPAL-AGENT THEORY APPLIED IN THE 
EUROPEAN PUBLIC SPHERE

One of  the measures of  the quality of  institutional and procedural 
arrangements is the extent to which they contribute to solving the principal-
agent problem. Legislative impact assessment can, as already indicated, be 
considered in this light. Before doing so, it is useful to examine the question 
of the applicability of principal-agent theory generally to the public sector 
and, in particular, to the EU. The EU is, at least in a general sense, not very 
different from any other public or private institution in the sense that the 
development, articulation and achievement of  goals and the conduct of 
affairs can occur through the action only of individuals and organisational 
units charged with certain tasks. The EU taken as a whole – whether its 
constituent population, the MS or the EU’s own organs – is itself  scarcely 
to be regarded as an ‘actor’, or if  so at best only in a fi ctional – and legally 
formal – sense. This rather banal observation implies, however, some 
underlying issues and questions related to the structure and methodology 
of organisations. Only individuals or very small groups can in fact formulate 
goals and take action to achieve them. They can do so either on their 
own behalf  or on behalf  of others. The formulation and achievement of 
goals and the carrying out of tasks by an individual acting purely for itself  
reach their limit at a certain level of complexity. Beyond this limit – which 
varies between individuals and contexts – goals can be achieved and tasks 
performed only by the co-ordinated interaction of individuals. How this 
co-ordination is achieved and managed is a central question for a number 
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of different disciplines. Within economics the theory of the fi rm addresses 
this question primarily from the perspective of agency theory, seeing the fi rm 
as a network of interlocking agency contracts. Agency theory articulates 
many factors through which, and the conditions under which, a person 
(the ‘principal’) can optimise the achievement of its goals through another 
person or persons (the ‘agent’). Among other matters, agency theory focuses 
particularly on the elements of incentive, information and control:

• agents are assumed to require incentives or rewards for the pursuance 
of the principal’s goals;

• principals and agents enter into a contract specifying the goals to be 
achieved or tasks to be carried out and the rewards to be granted for 
doing so;

• principals require suffi cient information about the agent and its 
activities in order to judge whether its goals are being optimally 
pursued and whether the agent is instead pursuing its own ends, even 
while accepting the incentives offered by the principal; and

• controls are assumed to be necessary to enable the principal to rectify 
deviations from the agreed agency tasks or to correct for informational 
asymmetries.

Principal-agent analysis lends itself, within certain limits, also to 
organisations and institutions other than private fi rms, including the state 
and state-based institutions.24 This is so on both the political level and 
intra-institutionally. Here the ‘political’ level is intended to refer to relations 
such as those between:

• the electorate and elected representatives;
• a political party and its members in parliament or in the government; 

or
• the ‘people’ and the supreme or constitutional court.

The expression ‘intra-institutional’ is used here as a catch-all for relations 
such as those between

• the executive and the administration;
• different levels within the administrative hierarchy;
• branches across the administrative hierarchy; or
• more generally between and among the responsible organs within a 

political system.
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Some cautions and allowances must, however, be made in respect of the 
transfer of the agency concept from the sphere of purely private, genuinely 
contractual relations to that of public and often merely impliedly contractual 
relations. First, and in particular;

• rewards structures in political and state institutions are often different 
and more multi-dimensional than in private organisations; and

• the specifi cation of goals and associated tasks on the political level is 
more open-ended and labile.

Nevertheless the state and public institutional structures, including the 
EU, can usefully be conceived of, at least partly, as a structure of (quasi-) 
agency-relations. The constitution and its underlying principles (for example 
the principle of democracy, the rule of law, the separation of powers) as well 
as certain constitutional conventions, legislative acts, rules and practices of 
parliamentary procedure, administrative guidelines, and other instruments 
can be treated as together making up a series of quasi-contractual agency 
relations.25 The question requiring attention in the context of this chapter 
is whether the complex of instruments employed for structuring such public 
sector agency relations does its job. More precisely, it can be asked which 
instruments achieve their tasks effectively – indeed cost-effectively – and 
which do not, or what other instruments might be available to work towards 
a better structuring of agency relations in the public sphere.

Second, among public institutional structures, the EU is one of the most 
complex and multi-faceted. This implies that here agency relations and 
interactions, such as they can validly be identifi ed in the EU, are equally 
complex and diverse. This is not just because of the multi-layered nature 
of  governance here but also because the precise, formal, legal nature of 
the Union is less well defi ned or at least more in a state of fl ux than, for 
example, a settled federal structure. Nevertheless, relations in the EU context 
seemingly amenable to agency analysis include inter alia, on the ‘intra-
institutional’ level, relations between:

• the EU legislator – or legislators – and the MS parliaments;
• the EU administration and MS administrations;26

• the EU legislator and the MS national auditors;
• the Council and the Commission (at least in some situations, notably 

where powers are delegated by the Council to the Commission: there 
agency control is exerted through committees within the comitology 
framework, where the committees themselves are in effect agents of 
the Council specifi cally for the purpose of controlling the Commission 
in the exercise of the delegations);27 and
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• the Commission and the directorates-general and Community 
agencies.

On the ‘quasi-federal’ ‘political’ level, one might legitimately refer to agency-
type relations between:

• the Europe-wide electorate and Members of  the European 
Parliament;

• national electorates – through their national governments – and 
members of the Council of Ministers;

• the national governments themselves and their – constantly changing 
– representatives in the Council of Ministers;

• the national governments or administrations (or particular branches 
of them) and national representatives in COREPER;

• the national representatives on committees under the comitology 
framework and the Commission (and between the MS and those 
representatives themselves); and

• citizens of the Union generally and the Justices of the ECJ.28

While these examples can validly be seen as opportunities for an 
application of  principal-agent theory (assuming that the starting point 
of  the application of this theory to the state and public sphere has been 
accepted generally), they simultaneously indicate that its application to the 
EU encounters diffi culties which go beyond those inherent in its application 
to a ‘simple’ state (which is itself  more problematic than the application to 
purely private organisations).

Third, the application of agency theory generally becomes more diffi cult – 
but not impossible – the more non-hierarchical (or more loosely determined 
hierarchical) elements are present. So, inasmuch as:

• purely co-operative arrangements,
• reciprocal or circular network relationships,
• matrix structures,
• negotiated or mediated solutions,
• privatised conduct of administrative tasks (out-sourcing),
• refl exive institutional structures or
• just informal links

are relied upon to fulfi l aspects of EU administrative responsibilities (as in fact 
occurs), only a relatively open-ended application of principal-agent theory 
is possible. One could, for example, view non-hierarchical, reciprocal or co-
operative arrangements as refl ecting a principal-agent structure analogous 
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to alternating current (AC) which fl ows in one direction (institutionally, for 
certain purposes or tasks) and then fl ows in the other direction (for other 
purposes or tasks). The shared – rather than purely separated – powers of 
legislative and executive organs of the US federal system might be regarded 
an example of  this kind. A division of  competences between those who 
decide (for example the Council) and those who control (for example the 
Court of Auditors),29 where this is present, also presents a complication of 
the agency relationship (by creating a somewhat triangular relationship), 
but this does not make its application of the concept unfruitful.

Fourth, no matter what form of  ‘state’ is involved, there are certain 
‘agency’ relations of particular interest and diffi culty (some of which have 
already been referred to), especially those between:

• the electorate and the legislature;
• the electorate and the administration; and 
• the legislature (or the individual legislators) and the administration.

Each of these signifi es a complex of relations which is hard to characterise, 
so much so that some might say that agency theory is not an appropriate 
analytical framework here at all. I would argue, however, that, between the 
electorate (or ‘the people’) and the parliament there is a conceptually valid 
relationship of agency specifi cally in the light of certain principles which 
underlie constitutional democracy, namely that:

• the parliament should fulfi l its democratic role of  legislating and 
regulating conscientiously and in an informed way for the good of 
the society; and that

• the parliament (and especially its majority) should not covertly seek 
to favour one group over another, especially to serve its own ends or 
those of a ‘client’ group.

While such propositions must be broadly unobjectionable, they are no 
doubt vague and scarcely capable of precise observance, and are arguably 
problematic from the perspective of  countervailing analyses (such as 
interest-group theory) which call into question the ‘public interest’ ideal 
of  democratic institutions. Such propositions are, in any case, capable 
of  realisation only to the extent that there is an effective opposition 
both within and outside parliament, an effective and critical press and 
academic community, and a suffi cient level of political consciousness in 
the community at large. Judicially guaranteed rights of free speech and 
certain other fundamental political and civil rights do, however, assist 
in their realisation. Certain structural mechanisms can also aid their 
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realisation, for example, parliamentary committees, special commissions 
of inquiry, public auditing offi cials, freedom of information requirements 
and the courts. Such mechanisms do not, though, operate systematically 
across the whole range of parliamentary or administrative legislative and 
regulatory activity. Rather, they tend to come into play mostly in relation 
only to problematic cases coming to public notice via the press or the 
political opposition or, in the case of freedom of information, in instances 
where curiosity has been awakened. Such constitutional, institutional and 
structural elements do contribute to constituting and shaping principal-
agent relations within the state. Some are relatively static, for example 
constitutional principles, formal institutional structures, or codes of ethical 
behaviour for politicians;30 others relatively dynamic, especially procedural 
measures.31 Legislative impact assessment is, in my view, an example of 
such a procedural measure and its use can be seen indeed as a means 
through which the mentioned propositions might be more systematically 
realised. Even acknowledging the cautions, limits and qualifi cations noted 
above, the underlying elements of  agency theory can, in my view, be 
informative in justifying such measures and in selecting and developing 
their institutional design.

POTENTIAL AND ACTUAL GOALS OF LEGISLATIVE 
IMPACT ASSESSMENT

The aims of, or benefi ts sought to be achieved through, LIA can be very 
varied, ranging from ideological motives through to much more modest and/
or neutral expectations regarding outcomes. It is useful to identify at least 
some of the key potential benefi ts and/or aims lying behind the use of LIA, 
in part because the selection and application of methodologies of impact 
assessment and its expected outcomes will depend to some extent on the 
purposes sought to be achieved.32 At the same time, these aims or benefi ts 
may constitute benchmarks for the evaluation of LIA. The potential purposes 
and goals discussed here include, in my view, both desirable and undesirable 
ones. As will be seen as well, goals are sometimes set for legislative impact 
assessment which may be achieved only in circumstances where assessments 
are conducted in a slanted or (ideologically) biased fashion. Such goals are 
included in this discussion both for reasons of completeness and as cautions 
against the abuse of a useful tool of administrative governance. As well, it 
should be noted that many goals set for legislative impact assessment can 
overlap or mutually reinforce one another, although discussed here discretely 
for ease of understanding. 
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Assisting Rational and Informed Decision-making

Generally LIA can be seen as an aid to decision-making. Indeed, this might 
be seen as a universal aim, but in exactly what way it provides this aid 
can vary depending on the details of the scheme established. The ‘impact 
assessment’ (IA)33 scheme established within the EU expressly adopted this 
as one of its aims,34 but it is not stated precisely in what way this should be 
expected to occur; indeed, the European Commission’s statement of this 
aim may be intended to serve merely to underline the adjuvant character 
of IA and the fact that it does not supplant the ultimate decision-making 
process.35 Considered abstractly, LIA can assist decision-making in at least 
the following ways:

• generating information which would not otherwise be (readily) 
available;

• providing a systematic analysis of new or already available information 
or states of affairs;

• sharpening the focus of the decision-maker as regards exactly what 
needs to be decided;

• articulating alternatives which may be available either to the core 
policy itself  or to its achievement;

• articulating the widest possible range of points of view concerning 
the policy and the ultimate decision, including the nature and strength 
of support and/or opposition to the policy concerned; and

• providing via these various means in effect an evaluation of the proposed 
measure(s) as regards effi ciency, cost-effectiveness and equity. 

The information which impact assessment procedures can generate and 
the assistance they provide are completely dependent on the questions to 
be answered and the methodologies chosen. As has already be indicated 
there is a wide range of approaches taken by OECD Member States in the 
methodologies they have adopted,36 and the outcomes are correspondingly 
varied. The Commission refers to the conduct of systematic analysis in IA 
but does not make explicit exactly how this should occur, except perhaps 
to insist that the Commission’s IA is an integrated one covering economic, 
social and environmental factors comprehensively.37 In that respect, the 
Commission has provided indeed a useful checklist of matters which ought 
to be included.38

Evaluation of Proposals

In general it can be said that the evaluation of proposals for new or amended 
legislation, regulation or other related measures, and for their ongoing 
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monitoring, lies at the heart of  legislative impact assessment and is the 
central way in which rational and informed decision-making will be assisted. 
This conclusion is subject, however, to at least two caveats. First, there 
is no inherent measure of evaluation which is automatically triggered by 
legislative impact assessment procedures. Second, and more profoundly, 
at least some conceptions of legislative impact assessment do not in fact 
encompass ‘evaluation’ as distinct from the generation of information on 
the basis of  which an evaluation might take place. In this latter regard, 
legislative impact assessment echoes the essence of environmental impact 
assessment, namely to amplify the information available to a decision-maker 
but not to constitute a substitute for the decision itself. The Commission’s 
documentation of IA emphasises this point repeatedly.39 Put another way, 
the ‘evaluation’ which takes place in the impact assessment framework 
can at most constitute only a preparatory step for the ultimate decision-
maker, whether primary or secondary legislator, minister, cabinet or 
administrative offi cial. 

The ultimate evaluation is, indeed, the decision to proceed with or adopt 
a measure of  whatever kind. A preparatory evaluation can thus, in fact, 
involve only something in the nature of a prediction of effects and impacts, 
perhaps comparatively considering alternatives, as indeed the name of the 
process suggests.

The form of such preparatory evaluation can vary from a quantitative, 
mathematically (quasi-)precise cost-benefi t analysis to a qualitative statement 
which draws together and summarises the position taken by interested 
parties and possibility by experts deliberately consulted by the agency 
responsible for the impact assessment process. As well, other appraisals of 
proposed measures can be included, or are at least conceptually possible, 
for example scrutiny of the legislative form and language and whether this 
meets the needs of the policy adopted.

As in the case of environmental impact assessment, the evaluative element 
of  the process may (perhaps should) attempt to go beyond a neutrally 
descriptive – even if  analytically descriptive, as in the case of cost-benefi t 
analysis – reporting of  the information obtained, providing in addition 
an assessment of the information, even in the form of recommendations. 
Such evaluative assessment will ideally be conducted against some explicit 
stated standards or measures,40 or perhaps stated goals. It should be noted, 
however, that evaluation and even recommendation within LIA is not the 
same task as that of the decision-maker. LIA stops short of the decision 
and aims to provide usable information; the evaluative step contributes to 
the usability.
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Predicting the achievement of specifi c ‘infra-political’ goals
Legislative impact assessment can assist in predicting to what extent the 
aims of a policy can or might be achieved and what the (net) outcomes of 
such achievement would be.

Articulation of the goals to be achieved Impact assessment can scarcely be 
useful without at least some starting point for the identifi cation of factors 
which need to be scrutinised. It makes little sense to assess a proposal ‘in 
the dark’. Broadly the questions to be answered in relation to a proposal 
or a measure already in existence are whether the aims asserted for it are 
justifi able and achievable by the means proposed, and what the side-effects 
might be (note here, the issue is not whether there are side effects; they 
should always be assumed) and for whom. ‘In any policy context, whether 
it involves regulation or not, the government must specify the objectives it 
wishes to promote.’41

Cost-benefi t analysis Viscusi (1992) calls cost-benefi t analysis the ‘most 
comprehensive form of  regulatory analysis’,42 but refers to well-known 
cautions concerning distributional effects and the potential compensation 
of losers as part of the overall assessment of the impact of measures. In that 
regard he notes the need to see distributional effects comprehensively, that is, 
regarding the ‘entire portfolio’ of government decisions rather than isolatedly 
in respect of the measure under consideration. While no doubt true in the 
abstract, the practical realisation of  this in a specifi c impact assessment 
process seems fraught with diffi culty. In general it should, however, be noted 
that cost-benefi t analysis was developed as a tool for the assessment of 
discrete projects. While the underlying idea seems broadly applicable in the 
LIA context the application of this tool to more comprehensive and diffuse 
efforts of regulation and similar policy measures ought to be approached 
with caution.43 This almost certainly explains why, in the more sophisticated 
LIA/RIA models cost-benefi t analysis is substantially supplemented by 
more open-ended methodologies such as extensive consultations and the 
surveying of affected groups and individuals.44

Registration of objections and concerns One part of LIA’s role ought to be 
to draw together the concerns and objections of those affected by the policy 
or proposal. There are at least three reasons for this. First, to ensure that the 
information which fl ows into cost-benefi t analysis or similar methodologies 
is comprehensive. Second, to provide a check on the outcomes of  cost-
benefi t analysis, since the methodology, especially the monetisation of 
costs and benefi ts, may not be completely reliable. Third, to contribute to 
the role of communication and legitimation which LIA can play. For the 
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achievement of these purposes, LIA needs to involve some systematic and 
comprehensive methodology of consultation.

Achievement of specifi c ‘meta-political’ goals

Satisfaction of existing principles underlying legislative action Legislative 
impact assessment may be an aid to legislators and other public decision-
makers in meeting existing general standards or satisfying existing general 
goals such as those found in a constitution or in the legislative traditions of 
the legal system concerned. Legislative impact assessment would not serve 
to replace constitutionally based judicial review or the scrutiny of legislative 
proposals in advance regarding their likely conformity with the constitution. 
However, it may serve to support the fulfi lment of fuzzier standards such as 
administrative rationality or the mundane observance of democratic ideals. 
Lücke (2001) has argued for Germany that there is in effect an unwritten 
code governing legislative activity, analogous to, for example, the explicit 
civil procedure code of  the court or the administrative procedures code 
governing certain activities of the executive.45 Among other principles he 
identifi es the need for the legislator to pass laws which are of not merely 
transitory character (the interrelationship with ‘sunset’ legislation poses 
some problems here),46 for the comprehensible and precise formulation of 
law, and for the internal and external consistency of legal norms. These are 
matters which, in general, one might expect to be addressed by any well 
developed or specialised system of legislative drafting such as that found in 
the parliamentary counsel’s offi ces in common law jurisdictions.47 Of greater 
relevance to the present context is his identifi cation of a (constitutional) duty 
to examine the factual basis of legislative measures, 48 a duty which he sees 
as implying, for example the conduct of hearings, and the consultation of 
experts49and those effected by proposals (eventually through interest group 
representation). He also identifi es an obligation on the legislator to justify 
or at least explain measures taken.50 Although not a conclusion to which 
Lücke comes, both of these latter elements seem to imply also an obligation 
to monitor the impact of legislation. Otherwise changes in external factual 
circumstances might rob the legislation of its factual basis and thus of its 
justifi cation or at least the plausibility of its explanation.

Privatisation of public enterprises The evaluation of regulatory proposals 
may in itself  not be a neutral activity associated with the legislative process. 
Rather, it may be part of  the achievement of  specifi c goals laid down in 
advance. Certain earlier proposals in Germany illustrate this well. There 
measures were introduced to amend the Haushaltsgrundsätzegesetz (Law on 
Budget Basics) and the Bundeshaushaltsordnung (Federal Budget Regulation), 
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which contain rules and articulate principles relating to effectiveness and 
thrift. These amendments, had they been adopted, would have pursued such 
principles not merely by introducing an additional administrative step of 
(neutral) impact assessment but rather by imposing in effect an obligation 
to privatise public enterprises and services51 or at least would have strongly 
pushed efforts in this direction.52 While the measure would probably not 
have amounted to an unavoidable obligation of privatisation, they do show 
that impact assessment can be ideologically burdened. The discussion of 
impact assessment in the literature has in fact often seen privatisation as 
a key goal.

Deregulation Deregulation has also been seen as one of the goals of impact 
assessment, or at least one of its consequences.53 Sometimes the goal of 
deregulation has coalesced with the goal of  privatisation, although the 
two are separable. As a matter of analytical rigour it is scarcely justifi able 
to see impact assessment specifi cally as a tool for achieving deregulation. 
Considered dispassionately, impact assessment ought just as well to serve 
the goal of regulation, that is, in an individual case to generate information 
and analysis which would in fact support a proposal for regulation where 
net social and economic gains of the society would follow. In such cases 
impact assessment could also contribute to decisions concerning the eventual 
provision of  concomitant compensation for individuals or groups made 
worse off. In other words, there seems nothing inherent in impact assessment 
which per se ought to encourage deregulation. While some may hope, for 
whatever reasons, that this would follow, it would certainly seem a fatal fl aw 
from the point of view of welfare maximisation to construct any procedure 
of impact assessment specifi cally to support this goal.

Reduction in the mass of legislation A recurring theme in the discussion 
of legislative impact assessment is the supposed fl ood of legislation which 
many authors see as necessary to reduce.54 This is obviously related to the 
idea of deregulation, although not necessarily identical since the issues of 
the level of regulation and the mass of legislation are, at least conceptually, 
able to be distinguished. Some authors simply refer to an absolute fi gure 
relating to legislative volume, for example number of laws passed or number 
of pages,55 to demonstrate the ‘fl ood’. More sophisticatedly, it is sometimes 
noted that the amount of legislation passed each year continues to grow or 
has grown (signifi cantly) over some (arbitrarily) chosen period of time and 
that this is unsatisfactory. The invariable weakness of these various claims 
is that no one seems capable of suggesting what might be an acceptable or 
reasonable absolute amount, or growth-rate, of legislation within a given 
time-frame. No attempt seems to be made to relate the volume of legislation 
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to, for example, changes in the population or economy, to demographic 
changes, or to the role and nature of the state. For example, even where 
no relevant increase in population size might be identifi ed which could 
justify a growth in legislation, other factors such as age distribution, wealth 
distribution, the nature and spread of economic activities, technological 
change and changes in the patterns of external effects of both production 
and consumption (for example environmental harms) would all need to 
be included in any serious attempt to determine whether there has been 
the exaggerated increase in the volume of legislation that is often claimed. 
Even the expressions ‘fl ood’ of legislation or ‘increase’ in legislation poses 
signifi cant methodological questions. What are we concerned with: the 
number of  words, pages, individual provisions, acts (of  what length), 
subordinate measures or what? Even here one would need to engage in 
a highly complex – really intractable – exercise of  considering whether 
perhaps changes in legislative method have not led at least partly to a merely 
apparent increase in the ‘volume’ of legislation. In the upshot, relying on 
these arguments as a justifi cation for legislative impact assessment and 
as a basis for its design seems highly problematic, because the arguments 
themselves are sterile.56 It is entirely legitimate to ask in regard to any 
individual law or provision, or indeed in respect of  any public measure, 
whether it is on balance necessary,57 but such a question can only ever be 
directed to individual measures and never in some global way to the total 
mass of measures proposed or adopted.

Acceleration of administrative procedures In various jurisdictions concern 
has been expressed in recent decades about the length of time needed for the 
conduct of administrative procedures, for example, approvals procedures 
in fi elds such as environmental licensing or building permissions and the 
like. Impact assessment has sometimes been linked with responding to these 
concerns. The link here is, it seems, at least not a direct one. Nevertheless, 
any consideration of  the overall costs of  regulation ought to include a 
consideration of  the procedural costs including the eventual costs of 
delays in granting approvals or, indeed, in the failure of public authorities 
to act suffi ciently soon in response to dangers to, for example, public 
safety, health or the environment. As with a number of the other claims 
concerning the benefi ts of impact assessment, the arguments can run not 
only in the direction of reduced public sector intervention (one component 
of  arguments for accelerating administrative procedures) but also in the 
direction of intensifi ed public sector intervention, where, for example, more 
immediate administrative action may be required in the public interest. In 
general, then, impact assessment could – indeed should – certainly scrutinise 
legislation and administrative measures and procedures not only in regard 
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to their substantive content and global effect, but also with regard to the 
gains and losses associated with the specifi c procedures which are proposed 
or have been adopted for the realisation of that regulatory content. In a 
sense this is saying no more than that impact assessment must address not 
only the goals of regulation or legislation but also the methodology chosen 
to achieve them, including all procedural steps involved.

One can note here that, depending on the context in which it occurs, 
impact assessment may itself  have an affect on procedural duration. Every 
measure which is subject to impact assessment in advance will, to the 
extent of  the time taken for the assessment process, be itself  delayed. In 
the case of  primary legislative measures this may often be no problem, 
except in the case of an urgently required statute. A problem may perhaps 
more usually emerge where administrative (regulatory) measures are, as a 
rule, the subject of impact assessment. The urgent response to matters of 
immediate danger, whether to public order, health or other values, should 
scarcely be allowed to fail merely due to an impact assessment requirement, 
so that allowance clearly needs to be made for such cases. This situation 
shows, perhaps somewhat ironically, that impact assessment need not only 
contribute to the acceleration of administrative procedures but that it in 
itself  may, depending on its location within the architecture of decision-
making, in fact lead to the opposite result.

Communication, Information Dissemination and Transparency

As part of the generation of information, communication with those directly 
affected by the problem to be corrected or the consequences of the decisions, 
together with experts, is usually an important element of LIA. This refers in 
essence to the inward fl ow of information from the affected constituencies to 
the policy- and decision-maker. In addition, LIA can serve the purpose of 
providing information to those affected. Indeed, this is an unavoidable – but 
perhaps only secondary or incidental – part of the process of generating 
information for the decision-maker, since those affected will be able to 
articulate their concerns and reactions only when suffi ciently informed about 
what is intended. As such, though, LIA will serve to explain and forewarn of 
the effects of the policy and thus most likely aid in its implementation and 
minimise dislocation. Ultimately it may assist in increasing the legitimacy or 
at least acceptance of the decision ultimately taken. The Commission refers 
to the contribution of  IA to communication,58 and presumably intends 
to refer to aspects such as these, although this is not made fully explicit. 
Transparency is also stated goal of the Commission’s IA59 but with exactly 
what intent is not made clear.
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Public Participation

The encouragement of public or at least interest-group involvement in the 
process of  formulation of  public policy, its legislative and institutional 
implementation and subsequent monitoring can be seen as a means of 
strengthening democratic structures and of providing a counterweight to 
public disillusionment with political processes. Legislative impact assessment 
procedures which involve at least certain forms of  public participation 
might thus claim additional legitimacy, even beyond the achievement of 
the other goals mentioned here. In addition, public participation in impact 
assessment procedures may well enhance the achievement of those goals, 
for example, through the generation of  further, otherwise inaccessible 
information about the effects of proposed or existing measures. Whether 
general democratic legitimacy or the achievement of  specifi c goals is in 
fact enhanced in a particular case depends signifi cantly, however, on the 
nature of  the participatory procedures adopted. Such procedures may 
take various forms: sample surveys, telephone hot-lines, internet surveys, 
conduct of  various forms of  public meetings or hearings, consultations 
with representative interest groups, public advertising of  proposals and 
invitations to comment, and the like. Such methodologies relate closely to 
the issue of consultation referred to above.

Where participatory processes do not in fact canvass the views of  all 
relevant persons or groups, for example because the selection of persons or 
groups to be consulted is inadequate or because the registration of interest is 
self-determined (providing an advantage for those experienced in lobbying) 
the potential advantages of participatory procedures may not only be lost 
but may in fact lead to a skewing of  the information available and the 
weight given to it.

Legislative Impact Assessment as a Basis of Institutional Control and 
Management

A number of the purposes of legislative impact assessment discussed above 
clearly have merit in their own right. This seems self-evident in respect of 
LIA’s contribution to rational and informed decision-making and evaluation 
of  proposals, since the principle of  rationality lies in the immediate 
normative foreground of public decision-making. It is (only slightly) less 
self-evident in the case of the goals of communication, transparency and 
public participation: those goals themselves are supported by the principle 
of democracy, and public decision-making within a democratic system must 
respect this principle, but need not in itself  – and indeed often does not –-
follow democratic procedures. In a certain sense legislative impact assessment 
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could make its contribution to rational decision-making (almost) entirely 
behind closed doors, and not thereby necessarily contradict the democracy 
principle. In a sense, then, the public nature of the process needs to fi nd its 
justifi cation independent of the rationality argument.60 To the extent that 
the decision-maker’s information-base is maximised within an assessment 
process (which, abstractly, might or might not involve consultation of or 
communication with those affected), openness, transparency or publicity 
might be regarded as dispensable.

The use of legislative impact assessment for the purposes of communication, 
transparency and public participation is not, then, to make public decision-
making itself  somehow ‘democratic’ nor primarily to enhance decisional 
rationality. Rather a deeper purpose is served which refl ects, at one and the 
same time, the principle of  democratic government and the principle of 
rational decision-making, namely providing an expanded basis of scrutiny 
and control over decision-makers and -takers. An open process of  LIA, 
whether for the purposes of generating and checking the information upon 
which the decision-maker will rely or as a means of communication and 
embodying a principle of  transparency, will allow both the electorate to 
scrutinise better the activity of the elected (and of those who serve them), 
and allow various actors within the public sphere to scrutinise and supervise 
the activity of other actors. Putting this in terms which have already been 
adumbrated above, the behaviour and activity of various agents in the public 
sphere will be more amenable to control by their various principals.

Legislative impact assessment can also strengthen the gains from principal-
agent relations by contributing to a better specifi cation of agents’ tasks and 
functions, again assuming that the contents and outcomes of the assessment 
process enjoy publicity beyond the immediate decision-makers themselves. 
Assuming that the information and evaluations which an assessment scheme 
makes available to the decision-maker are available generally and that the 
decision-maker is required in some way to respond to this by explaining 
or justifying the decision taken, the tasks of  those who, for example, 
administer a regulatory regime or a law will be more closely defi ned. The 
goals, expectations, limits and risks of the regime ought to be more patent, 
thus clarifying the scope of administrative discretion and interpretation.61 
Defi cits in the administration and enforcement of  the regime should be 
more obvious because the assessment process ought to generate standards 
or at least targets by which the actual result of legislation or regulation can 
be better identifi ed. Where LIA involves ex post assessment, this benefi t 
will be enhanced.

Among the key issues of principal-agent relationships referred to above, 
reference was made to the issue of incentives and sanctions. These are not 
matters to which, it seems, LIA can make any direct contribution. At most 
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LIA may provide an informational base for the pursuance of  measures 
related to those issues. LIA seems clearly capable of making a signifi cant 
contribution to reducing informational asymmetries between principals and 
agents, providing principals with an enhanced opportunity for directing 
agents in the conduct of  their tasks and specifying the principal-agent 
relation more precisely. To the extent that LIA leads to a greater level of 
exposure of public decision-making and decision-makers, some effect on 
the force and nature of incentives and sanctions might also be expected. All 
these aspects are completely compatible with the role of LIA as a means 
of enhancing decision-making rationality, but adds a dimension to the role 
of LIA which appears largely to have been neglected in the Commission’s 
documentation of its impact assessment scheme. 

THE CONTENT AND CHARACTERISTICS OF 
IMPACT ASSESSMENT IN THE EUROPEAN 
COMMISSION

It should be noted immediately that legislative impact assessment is not a 
standardised or uniform concept. The purposes, methods, status, intensity, 
consequences and effect of  legislative impact assessment can be and are 
highly variable. As noted above, the underlying model for legislative impact 
assessment was environmental impact assessment (EIA), the core idea of 
which was, and is, as an aid in the generation of  relevant information 
within administrative decision-making processes (usually environmental 
licensing or comparable determinations). It is useful then to make certain 
comparisons between EIA and procedures of LIA. Certainly environmental 
impact assessment nowhere serves to supplant the decision-making for 
which it serves as an informational supplement. It can be said that LIA 
serves a broadly similar purpose. Indeed, the measures adopted by the 
European Commission are seen comprehensively so as to include – in effect 
supplant – EIA itself, among a number of other pre-existing preliminary 
assessment processes.62 Signifi cantly (if  somewhat elliptically), as has been 
noted above, the Commission calls its measures merely ‘impact assessment’ 
(IA). This serves to underline the integration of  separate assessment 
procedures and also to perhaps hint at the applicability of the process not 
merely to the preparation of legislative or regulatory measures but also to a 
potentially wide range of other activities and undertakings (as will be seen 
in the following section). The integrative breadth here is certainly welcome. 
Arguably it does not go far enough in that the processes of decision-making 
and preparation of  initiatives still involve numerous sub-processes and 
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preliminary procedures (some are referred to immediately below) which 
have not been integrated and whose relation to IA is far from clear.

Apart from the possible comparisons of IA with EIA, a further comparison 
can be made with other preliminary investigative steps conducted within 
the EC, such as those of  ‘subsidiarity and proportionality control’ and 
of  obligatory ex ante evaluation within the budgetary process.63 The 
formalisation of  subsidiarity and proportionality control resulted from 
the Subsidiarity and Proportionality Protocol64 annexed to the Treaty 
of  Amsterdam. It is integrated into the standard internal procedures 
of  the Commission,65 the Council and the Parliament,66 and includes 
consideration of both the content of a proposal and the means chosen for 
its implementation. Not only those organs conduct subsidiarity control. 
Preliminary enquiries into the observance of the subsidiarity principle can 
be and are conducted by individual MS, but are not subject to any uniformity 
in procedure or standards.67 The Commission’s IA is, it seems, intended to 
complete the implementation of the subsidiarity and proportionality control 
as envisaged in the Protocol,68 although there is little detailed specifi cation 
as to how this is to be achieved.69

Beyond such parallel (and partly comparable) procedures, the 
Commission has recently introduced a further preliminary investigation, 
directed to ensuring the conformity of  all legislative proposals with the 
Charter of  Fundamental Rights of  the EU (fundamental rights impact 
assessment (FRIA)). This measure expands upon a previous policy of the 
Commission designed to ensure, particularly through scrutiny conducted 
by the Commission Legal Service, the conformity with fundamental rights 
of  all legislative proposals and all regulatory measures put forward for 
adoption by the Commission.70 The new step, based on a Commission 
Communication,71 involves express attention to the possible effects on 
fundamental rights in both (a) the documentation of impact assessment 
and (b) explanatory memoranda supporting legislative proposals.72 The 
scrutiny itself, however, is still considered as a technically legal, separate 
element from IA.73 IA is there regarded as a preliminary step, providing an 
informational basis for the legal scrutiny of measure for their conformity 
with the demands of fundamental rights.74

Generally, the following issues need to be addressed by and in relation 
to any system of impact assessment:

• the overall concept and goals of the assessment process;
• the legal status of the procedure; in particular, whether it is grounded in a 

binding legal framework (statute or subordinate legislative instrument), 
and whether its operation and standards are justiciable;
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• the categories of matters and measures which are in fact subject to 
impact assessment, and the process and authority for determining in 
the individual case whether assessment is required;

• the participants in the assessment process (including the authority 
responsible for conducting the assessment, the authority responsible 
for examining the assessment, the role of  other public authorities, 
the role of the public or of specifi c groups or representatives of the 
public);

• the degree of public access to the process and publicity at the various 
stages of the procedure; 

• the point of time at which assessment should take place;
• the authority and process by which the scope and intensity of  the 

assessment is determined;
• the types of  investigations and enquiries needed and their 

methodologies;
• the nature of the documentation required in the assessment process;
• the nature of external scrutiny of both the process and the assessment 

outcomes;
• the status of the assessment outcomes and their place in the overall 

decision-making process;
• the means of  and procedures for enforcing the conduct of  an 

assessment in the individual case (whether by resort to the courts 
or by superior administrative enforcement), including the means by 
which such enforcement can be triggered; and

• the nature and level of  subsequent monitoring of  actual outcomes 
and comparison with the fi ndings of the assessment process.

The following discussion is variously devoted to these issues.

The Institutional Concept and Goals of Impact Assessment in the EU

Although the broad (potential) nature of LIA has been indicated above, in 
considering the specifi c scheme operating in the Commission one needs to 
ask how in fact that scheme conceives of itself  or what it pretends to be. 
This self-conception is by no means conclusive of the real content of a given 
scheme, nor does it provide immediate or conclusive answers to the question 
of, for example, what measures are subject to assessment, how assessments 
should be conducted, what follows from assessment outcomes, or what 
contribution it makes to particular political and administrative agency 
relations. Nevertheless, the institutional self-conception will certainly have 
implications for its nature, quality and eventual contribution to decision-
making and other matters because, for example, it may infl uence the way 
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in which responsible staff  or politicians participate in the IA process or 
how they react to its outcomes. As the OECD has indicated, ‘RIA comes in 
many forms that refl ect various policy agendas of governments’.75 Methods 
for reaching regulatory or related decisions are thus varied, refl ecting 
‘national culture, political traditions, administrative style, and the issue at 
hand’.76 In other words, IA is not a uniform processing tool, nor indeed 
an amorphous black-box, the internal operation of which is of no concern. 
It has distinctly different contours and characteristics in different places 
and contexts.77 The question here is then, what concept of IA has been 
established in the EU.78

Among the Commission’s formulations, it sees IA as the ‘process of 
systematic analysis’, as integral to ‘making decision-makers and the public 
aware of the likely impacts’ and as an ‘effective and valuable communication 
tool’.79 IA contributes to ‘a new culture of  transparency’.80 ‘Impact 
Assessment identifi es the likely positive and negative impacts of proposed 
policy actions, enabling informed political judgements to be made about the 
proposal and identify trade-offs in achieving competing objectives.’81 

Further it has stated:

The new impact assessment method integrates all sectoral assessments concerning 
direct and indirect impacts of a proposed measure into one global instrument, 
hence moving away from the existing situation of a number of partial and sectoral 
assessments. It provides a common set of basic questions, minimum analytical 
standards and a common reporting format. However, the new method will be 
suffi ciently fl exible to accommodate the differences between Commission policies 
and to take into account the specifi c circumstances of individual policy areas.82

The identifi cation of what is understood by IA is thus, in these formulations, 
virtually inseparable from the goals set for it. The range of possible goals 
of  LIA, both desirable and undesirable, has been discussed more fully 
above. In comparison with that range, the Commission has made a rather 
modest selection, emphasising the aiding of decision-making and making 
some rather unspecifi c reference to transparency,83 stating that it sees 
impact assessment as a ‘tool to improve the quality and coherence of the 
policy development process … enabling informed political judgements … 
and identify trade-offs’.84 The stated goals are in themselves obviously 
unobjectionable, but other goals such as communication and control over 
agents seem equally important, but these receive in effect either merely 
passing or no explicit attention.

A succinct, clear and convincing statement of exactly what is conceived of 
as IA is, however, not to be found. Certainly, to describe impact assessment 
as ‘a set of logical steps which structure the preparation of policy proposals’, 
as the Commission has recently done, seems somewhat misplaced. If  IA 
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were to play this role, then its task would have a much greater ambit than 
presently seems to be the case. Strictly, IA, at least as it has hitherto been 
understood (for example, in the OECD context), has had much more the 
role of aiding decision-making by ensuring a certain informational basis 
concerning the proposals being made. If  it is indeed to be regarded as a 
comprehensive structure for the preparation of  policy proposals, a very 
signifi cant shift in thinking, methodology, form and institutional location 
would be necessary. The EU – in marked contrast with a signifi cant number 
of other jurisdictions – has a really quite limited experience in the conduct 
of what might be called ‘classic’ LIA, and even in this has yet to develop 
an optimal regime. For example, it is still not clear that the IA process is 
supported by suffi ciently rigorous and systematic documentation.85 Thus 
it might be hoped that the rather sweeping formulation of the meaning of 
IA quoted here is more a linguistic lapse than a real intention.86 This hope 
might be nourished by the fact that the Guidelines expressly distinguish IA 
from both the policy proposal itself  and the explanatory memorandum.87

Apart from this, the stated goals and descriptions leave open many 
questions. For example, given the almost unique – and welcome – diversity 
of culture, tradition and style which fi nds itself gathered in the Commission 
services, one would like to know which particular mélange of these has found 
its way into the EU concept of impact assessment. In addition, it needs to 
be asked not only whether the goals as formulated suffi ce but also whether 
the scheme established is in itself  capable of achieving the goals stated.

Criticisms of documentation are not trivial or a matter of pedantry. It 
ought to be recalled here that the OECD has identifi ed poor (or lacking) 
training of staff  as a signifi cant shortcoming in LIA regimes, signifi cantly 
affecting the quality of the process. Supporting documentation must also 
play a role in this context. Here too, principal-agent theory can sharpen 
our focus: IA in the Commission is, as I have argued above, a means by 
which legislative and administrative agents can be subject to control and 
where the problem of  asymmetrical information between principal and 
agent can be alleviated. IA itself  can also – in fact must – be conducted 
through agents (the individual offi cers and équipes within the Commission). 
Precise instruction and effective training must be seen as an element for 
constituting the agency relationship itself  established for this purpose. Staff  
training now seems to be provided in a systematic way.88 The Commission’s 
documentation has, however, only now begun to respond to such demands 
appropriately and is still not free of problems. To the extent that weaknesses 
persist in these areas is not trivial. An inadequately constituted principal-
agent relation on this level limits the capacity of IA itself  to make a positive 
contribution to the constitution and maintenance of  the more extended 
agency relationship on the broader political and administrative level.
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Finally, and very shortly, a further query arises concerning the 
understanding of IA in its institutional setting and relationship to other 
procedures. As will be seen below, the Commission’s IA scheme involves the 
integration of a number of pre-existing assessment structures; indeed, as 
noted above, the Commission sees it as integrating and replacing all existing 
mechanisms. Nevertheless, many procedures relating to the broad process of 
policy formulation, development of initiatives and decision-making remain 
outside the IA scheme and, apparently, unaffected by it. Certainly, the 
adoption of the IA scheme has not been seen as an opportunity to overhaul 
and streamline these various processes. Obscurities in the relationship of IA 
to these existing mechanisms may in fact exacerbate the problem.

The Legal Status and Underlying Framework of Impact Assessment

Three issues arise in relation to the legal status of an assessment scheme 
and the enforcement of  its requirements in individual cases. First, one 
needs to ask whether the scheme enjoys a formal, binding legal status, 
that is, whether it must, as a matter of law, be followed by those who have 
the task of preparing a legislative or administrative measure, or whether 
it is merely an internal administrative rule of practice which is, in effect, 
optional. Second, if  there is a binding rule requiring the conduct of  an 
LIA procedure in situations to which it is applicable, there is the question 
of  what legal consequences follow, should the rule not be followed in a 
given case. For example, should the measure adopted be a nullity or at 
least voidable? Third, where such legal consequences may follow, how may 
these be triggered and by whom? In EIA, the answers are usually clear: the 
conduct of EIA according to certain minimum and justiciable standards 
is legally mandated, the failure to do so will (often) nullify the subsequent 
administrative decision, and certain rights to bring legal actions for judicial 
review will appertain to this legal consequence.

The fi rst of  these issues in relation to the IA scheme of the European 
Commission is essentially whether the IA requirement is cast in the form of 
an internal administrative instruction or set in primary or a least secondary 
legislative form. IA and the recently adopted fundamental rights impact 
assessment (FRIA), in contrast to subsidiarity control in the EU and to 
EIA in most jurisdictions (including in the MS under EC law), lack any 
binding legal basis89 (except that IA may itself now include subsidiarity and 
proportionality control). Their introduction and the practice associated 
with them rest entirely on Commission Communications and supporting 
documentation, so that – at least theoretically – the procedures could 
be abandoned or modifi ed at any time. There are no binding criteria or 
standards for the conduct of either of these procedures. For subsidiarity 
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control by contrast there are binding instruments which lay down an 
obligation and a certain procedural framework. As well, the ECJ exerts 
an ultimate supervision in that context in the sense that the principle of 
subsidiarity belongs to the fundamental legal principles for the interpretation 
and application of Community law, although admittedly the observance of 
the principle may not be fully justiciable. The principles and standards of 
IA and FRIA seem, however, not to be justiciable.90

LIA appears in most member states of the OECD to be based only on 
non-binding administrative guidelines, even if  these may emanate from a 
high executive level (often the Cabinet itself). In that sense, the Commission’s 
approach is not unusual. The fact that IA has grown out of or is a response 
to certain resolutions or statement of policy of the European Council gives 
it admittedly a slightly more secure status; it is also a measure designed to 
implement express Commission policy stated elsewhere.91 Resolutions, for 
example those of  the Göterborg and Laeken meetings of  the European 
Council, which adopted the principle of considering the effects of policy 
proposals in their economic, social and environmental dimensions, and of 
simplifying and improving the regulatory environment, while of substantial 
political importance, do not have the force of binding law. The Commission’s 
decision to introduce IA, although supported and motivated by such political 
resolutions, also does not enjoy the force of law. Should this matter? Within 
the hierarchy of the Commission and its services the obligation to conduct 
IA, as the Commission has directed its services to do, can surely be enforced. 
This is, however, not really the key issue. Signifi cantly more important is 
whether the IA as conducted must meet objective and examinable standards. 
The Secretariat-General has the task of scrutinising all assessments which 
are conducted, but no examination external to the Commission, for example 
through the Court, is envisaged. This does not guarantee the meeting of 
such standards, and consideration should be given to linking the regime to 
a legally binding obligation subject to review by the Court.92

Measures Subject to Impact Assessment

Measures in the abstract
One of  two key initial questions, concerning both the quality of  any 
scheme of  impact assessment and its day-to-day operation, is that of 
which legislative or other measures are to be subject to it. Asked directly, 
the question is: ‘Impact of  what?’ In general, impact assessment can be 
directed to a wide range of measures. Virtually all forms of public decision-
making can potentially be the subject of  assessment. The history of  the 
development of EIA is instructive here. Initially, EIA was directed basically 
only to specifi c projects, such as the erection of a particular factory or public 
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works; over time this has been extended to included plans and programmes 
(so called ‘strategic’ EIA). In a sense one could see LIA almost as the 
logical conclusion of  this evolution of  EIA, the broadening of  focus to 
‘legislation’, ‘regulation’ or ‘policy’ being the fi nal step on the route to 
an impact assessment which is completely comprehensive in terms of the 
measures included. ‘Legislative’ impact assessment, strictly so called, might 
be seen as directed exclusively to proposals for legislation. Nevertheless, such 
a restriction is neither necessary nor desirable, as the alternative, broader 
expression, ‘regulatory’ impact assessment, itself  suggests. 93

The European Commission’s scheme, as indicated above, is termed merely 
‘impact assessment’ (IA), without any qualifying epithet (whether ‘legislative’ 
or ‘regulatory’) which might narrow the scope of measures or actions subject 
to assessment. The Commission’s initial formulation made it applicable to 
‘proposed policy actions’94 and to ‘major initiatives, i.e., those presented 
by the Commission in its Annual Policy Strategy or its work programme … 
provided that they have a potential economic, social and/or environmental 
impact and/or require some regulatory measure for their implementation’.95 
The latter formulation is not entirely unusual: in EIA it is quite typical 
to combine both a categorical determination of  measures subject to 
assessment with an ‘effects threshold’. A later Commission formulation 
appears, however, to abandon the effects threshold: ‘all proposals in the 
Commission’s yearly Legislative and Work Programme will undergo Impact 
Assessment’.96 However, the documentation is inconsistent: elsewhere it is 
said that ‘[a]ssessment of proposals with no major impacts should be … 
avoided or at least kept short’.97 This effectively re-introduces – albeit merely 
incidentally – an effects threshold. The formulation in the new Guidelines 
– ‘items on the Commission’s Work Programme (WP)’ – makes no reference 
to such an effects threshold.

The basic specifi cation of categories of measures in the Commission’s IA 
is rather broad but is, however, narrowed in that only ‘regulatory proposals, 
such as directives and regulations, and … other proposals such as white 
papers, expenditure programmes and negotiating guidelines for international 
agreements that have economic, social or environmental impact’98 will be 
subject to assessment. Certain measures are expressly excluded: Green 
Papers where the policy formulation is still in process, periodic decisions 
and reports, proposals following international obligations, Commission 
measures deriving from its powers of controlling the correct implementation 
of  EC law and executive decisions (including implementing decisions, 
statutory decisions, technical updates, including adaptations to technical 
progress, competition decisions or acts the scope of which is limited to the 
internal sphere of the Commission). For these the Commission expressly 
reserves, however, the right to conduct an assessment.99
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Even despite the stated exceptions, these formulations of measures subject 
to assessment are broad, but may be not broad, or at least not explicit, enough. 
Under them, IA in the EU certainly seems applicable to policy formulation 
at large and perhaps even to agenda setting, although the exclusion of Green 
Papers leaves this somewhat open. Two signifi cant gaps appear though to 
be present. First, the express illustrations of regulatory measures include 
regulations and directives, but not legislative measures of the Commission 
itself. The Commission has, admittedly, only limited legislative competence, 
but it exists nonetheless, at least where it is indispensable for the exercise 
of  a power expressly conferred on the Commission by the EC Treaty.100 
The fact that the application of IA to these is not explicitly mentioned is 
thus surprising.

Second, the express exclusion of implementational measures itself  gives 
rise to queries. Especially from the perspective of administrative governance, 
it is notable that the measures subject to impact assessment appear to 
include only legislative measures (more accurately, Commission initiatives 
preparatory to these and, thus, preparatory administrative steps supporting 
such initiatives) but not administrative measures in their own right. It is 
true that IA would scarcely be possible or desirable in respect of  every 
single, individualised act of enforcement or administration. What, though, 
of generalised measures of implementation? And what of the exercise of 
powers delegated to the Commission by the Council (which inter alia may 
be subordinately legislative, and so be among those referred to immediately 
above, but which include other powers as well), which appear not to be 
expressly mentioned in the Commission’s Communication or subsequent 
documentation?101 Further, it is hard to know whether IA is to be applied 
to measures submitted to a committee within the comitology framework, 
in advance of their intended adoption. The exact relationship between IA 
and comitology measures, given that the latter have at least an advisory 
quality, is not clear. What weight, for example, should the Commission give 
to the outcomes of IA relative to a comitology decision under the ‘advisory’ 
or ‘management’ procedure, where the Commission still is effectively free 
to make its own decision. Under the stricter ‘regulatory’ comitology 
procedure the Commission’s freedom of movement is signifi cantly more 
restricted, so that it might be thought that IA is ultimately irrelevant for a 
measure which the Commission proposes, since the Commission can adopt 
a measure only if it follows the committee’s decision. This conclusion would, 
however, be incorrect since, if  the Commission does not incline to follow the 
committee’s decisions it can in fact submit its draft (alternative) measure 
to the Council, for which then a preparatory IA would be useful, indeed 
under the assessment regime adopted by the Commission, necessary. Given 
that the Council is, however, free to adopt its own measure (by qualifi ed 
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majority within a time limit set down in the empowering legislative measure) 
instead of the measure proposed by the Commission, the question needs to 
be asked whether IA is applicable, required or even possible in advance of 
such. Would there, in effect, be a gap in the framework of scrutiny which 
IA is supposed to provide, given that such measures can be adopted by the 
Council more or less without a corresponding initiative of the Commission? 
Even ignoring the complications associated with the comitology framework, 
the general point remains that some implementational measures are of 
abstract, general character, and thus (often) deserving of IA, yet it appears 
that they are not, under the current regime, subjected to scrutiny. This must 
be seen as a signifi cant weakness.

The ‘effects threshold’ (should it in fact be present) is, at least in its 
general formulation (‘potential … impact’), extremely open-ended. This can 
be demonstrated simply by asking the question: Would the Commission ever 
adopt, or consider adopting, a measure which would not have economic, 
social or environmental impact? Why would it bother? In other words, would 
there ever be measures within the categories mentioned, considered against 
this express threshold, which would not be assessable? It can be recalled that 
the usual EIA threshold is for measures having ‘signifi cant’ (environmental) 
impact, but no such qualifi er is provided in the IA scheme. A general 
exception is admittedly provided then for unforeseen circumstances which 
call for fl exibility, such as emergency situations, international obligations, 
human rights security and safety issues. The Commission’s documentation 
seems otherwise not to offer any general effects threshold. Nevertheless, 
some guidance can perhaps be obtained by considering the list of impacts 
which an IA, if  undertaken, should address102 but, as a threshold test, 
this rather detailed list is arguably not of  great practicality at this stage 
of the process.

Generally in regard to the measures subject to assessment, it ought to 
be noted that the OECD has observed that ‘RIA has mostly been designed 
for command and control regulations’ and that the increasing use of other 
types of regulatory instruments – not to mention other types of measures 
altogether – ‘provides substantial challenges to the effectiveness of RIA’.103 
This differentiation, or at least caution, regarding the applicability of IA 
on the basis of  the regulatory methodology itself, while not conclusive, 
is not expressly referred to in the Commission’s documentation, except 
perhaps implicitly in the repeated reference to the ‘fl exible’ application of 
IA. While in itself  not central, the absence of any express reference to this 
issue suggests at least a lack of familiarity with OECD experience. The issue 
arguably involves an even more signifi cant aspect: the choice of regulatory 
methodology will often, given the framework nature of EC law, be left to the 
MS. If, as the OECD suggests, the usefulness of RIA itself  may be subject 
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to question depending on the regulatory methodology envisaged, it would 
have been all the more desirable for the Commission’s IA documentation 
to have at least averred to this matter. Further implications in relation to 
the functions of the MS will be sketched below.

Responsibility for determining whether assessment takes place in specifi c 
instances
It is not suffi cient that an abstract rule exists which specifi es what measures 
and activities are subject to assessment. In each specifi c case it will be 
necessary for a determination to take place as to whether the matter 
falls into the specified categories of  measures and crosses the effects 
threshold, such as exists. This determination is, to use the language of 
EIA, ‘screening’, based on the objective criteria laid down in the scheme 
or eventually on the availability of  discretionary authority. Screening, 
a crucial determination, could in the abstract be carried out by either a 
body proposing the measure (generally speaking, a particular Directorate-
General) or by a separate, independent determining body. In either case, 
such a determination would, in a legislatively anchored assessment scheme, 
normally be justiciable and subject to judicial review; even were it to be 
merely discretionary, the determination would be subject to usual legal 
standards applicable to discretions (relevance, comprehensiveness, proper 
purposes, reasonableness). Where, however, justiciability and judicial review 
are not available, there can scarcely be any guarantee that assessment 
occurs where it ought. This situation is exacerbated where screening is not 
committed to at least an independent authority (if  only as a matter of 
internal administrative review).

In effect, the Commission has chosen an apparently automatic form 
of  screening,104 or at least largely ‘automatic’ for those measures which 
it regards in the abstract as demanding assessment. As noted above, ‘all 
proposals’ will supposedly undergo impact assessment. Thus, ‘the selection 
process has thus become more automatic’.105 However, as also noted 
above, an effects threshold incidentally fi nds it way into the scheme but no 
criteria or procedure is indicated for guiding the determination of whether 
this threshold test has been met. The fi rst procedural step in assessment 
of  a measure, previously called ‘preliminary assessment’ and now (for 
no obviously convincing linguistic reason) referred to as establishing a 
‘Roadmap’, is always necessary before the measure can be included in the 
Annual Policy Strategy or ‘where an initiative’s nature cannot be defi ned 
in detail at this early stage, for inclusion in the Work programme’.106 This 
does in fact provide a certain automaticity, so that in effect all types of 
measures foreseen for assessment are subject to it, or at least come within 
the ‘scoping’ stage (see below), so that no gaps ought to emerge.

Hofmann 04 chap11   479Hofmann 04 chap11   479 4/5/06   08:26:594/5/06   08:26:59



480 Cross-section analysis

The Timing of Assessment

The point of time at which impact assessment takes place plays an important 
role in its success. In a nutshell, the later the assessment takes place, the 
higher the barrier to the consequential consideration and incorporation 
of  its fi ndings within the policy formulation process and into the fi nal 
decision. This simply refl ects the problem of institutional inertia, itself  a 
concern in the control and management of agents: once the ball is rolling, 
it is hard to stop it, and the faster it goes, the more diffi cult it is to stop or 
even defl ect it. In other words, it is important that assessment takes place 
early enough before the supporters of a measure have become so attached 
to it that virtually all information arising from the assessment process, no 
matter how negative it may be, will be dismissed. In this light it might well 
be asked whether the Commission’s exclusion of Green Papers ‘where policy 
formulation is still in process’ from IA is really very wise, and whether in 
fact there should not be a principle of conducting IA at the earliest possible 
point of time. This is an issue about which there surely can be a range of 
views, but it unquestionably deserves repeated attention.

The Commission’s IA scheme specifi es that the preliminary assessment 
(‘Roadmap’) must be established as a condition of  the inclusion of  a 
proposal in the Annual Policy Strategy each February.107 The extended 
impact assessment (now simply called ‘(proportionate) impact assessment’) 
will be carried out following the Annual Policy Strategy each spring as 
a precondition of  inclusion in the Work Programme in the autumn.108 
Given that the application of IA is fundamentally linked to the inclusion of 
measures in this standardised programmatic scheme for the Commission’s 
work, this timing seems unobjectionable. One of the Commission’s legitimate 
concerns is also the programming of impact assessments as a part of the 
institutional work plan within the various services. The Roadmap also fulfi ls 
this aim.109

Scoping and the Level of Assessment

In the EIA context the determination of the intensity (scope, level or depth) 
of the assessment, once the ‘screening’ has concluded that an assessment is 
required at all, falls within the activity called ‘scoping’. Such a determination 
is no less necessary for LIA. Institutional effi ciency demands that the nature 
of the enquiries and reporting be commensurate with the measure being 
proposed and its potential impact.

The Commission’s ‘scoping’110 appears to follow from the preparation of 
the ‘Roadmap’ (preliminary assessment).111 This instrument should inform 
other services and the public of the issue at hand, the policy options, likely 
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impacts, the assessment and consultation required and the timing.112 The 
preparation of the Roadmap will include determining what data are available, 
what complementary data are needed and how they will be produced.113 
It thus ‘serves as a fi lter to help the College identify the proposals which 
will be subject to extended impact assessment’ and it is the College of 
Commisioners which determines then the “major” proposals subject to 
extended impact assessment’.114 ‘Extended impact assessment’ is now called 
merely ‘impact assessment’(a nomenclature which does not, in the overall 
context, aid clarity) which ‘refl ects the principle of proportionate analysis 
and the fact that certain impact assessments may remain relatively limited 
also in the second stage’.115 Proportionate analysis involves setting a scope 
of  assessment consistent with the nature of  the proposal.116 Important 
issues are determined within the scoping phase, especially who will be 
consulted, the methodology of assessment and a preliminary identifi cation 
of  impacts. The new Guidelines provide relatively detailed answers and 
usefully distinguish different groups of proposals which, in general, demand 
different treatment (new proposals, revision of existing legislation, broad 
policy documents, expenditure programmes). Certain questions remain 
about the openness of the scoping procedure and the possible involvement 
of  the public or other services (issues well-known in the EIA context), 
but here the documentation is silent. Nevertheless, the publicity which is 
available for the Roadmaps (publication parallel with the Work Programme) 
ought to allow stakeholders and other interested external parties at least 
to signal their concerns.117

Kinds of Impact and the Content, Methods and Measures of Assessment

Scoping (properly understood) can determine only broadly how extensive an 
assessment is to be. An LIA scheme must itself  provide a clear framework 
for conduct of the assessment itself. This relates closely to what has been 
described above as the self-concept of  an assessment regime and to the 
goals which have been set. Here certain basic information and a range of 
questions are relevant:

• clear articulation of the proposed measure itself;
• clear articulation of the problem to be addressed and/or the policy 

being pursued;
• clear articulation of the specifi c purpose sought to be achieved within 

the policy and through the given measure;
• identifi cation of plausible alternative measures for the achievement 

of the purpose;
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• identifi cation of all possible relevant effects of the preferred measure; 
and

• (at least indicative) comparison with the effects of  plausible 
alternatives.

Subject to some qualifi cations, the Commission’s measures do not fall far 
short of providing satisfactory answers to all or most of these questions as 
discussed in the following sub-sections.118

Determining the contexts of impacts to be assessed
Identification of  the problem to be solved in economic, social and 
environmental terms (with economic impacts including impacts on 
competitiveness and the eventual administrative burden) is set as the fi rst 
tasks.119

The question can be asked here, why the scope of impacts is restricted 
to these three categories. It is true that the categories of  economic and 
social impacts are in themselves very broad, but if  it is necessary then to 
add environmental impacts (not inappropriate), why not certain others 
(for example, health or transport)? It ought to be observed that these three 
categories themselves are expanded by a rather detailed list;120 despite fi lling 
out the categories thus, the basic issue is not removed, indeed perhaps 
exacerbated.

The Guidelines include, in relation to identifying and assessing the 
problem, the issue of  whether the EU has the right to act.121 This issue 
seems entirely misplaced in this location and perhaps in the IA regime 
as a whole. The ultimate question which IA has to answer is what effect 
a proposed measure can be expected to have in relation to an identifi ed 
problem using selected means, taking note of  any side effects. Whether 
the EU has the competence to act on the issue seems not to fi t into this 
inquiry at all. At best it might be part of the consideration, within IA, of 
possible alternative means for addressing the problem as identifi ed. Even so, 
IA surely focuses on another question, namely whether the means chosen 
does the job, without causing other problems. In selecting the means, the 
precise nature and extent of the problem will certainly be a relevant issue 
(for example, whether there are transboundary implications). Clearly, if  
the means chosen are not within the competence of the Union, they may 
well fail to achieve the purpose intended. This competence issue seems 
nevertheless conceptually separable, and is probably one primarily for the 
Legal Service (at least in cases of doubt). Be all that as it may, it does not 
seem an appropriate issue to consider in relation to identifying the problem 
which a proposed measure is destined to solve.
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A further confusion arising from the new Guidelines is the location of 
considering the so called ‘no policy change’ within the context of problem 
identifi cation.122 While indeed one can see some connection (for example, 
predicting how the problem might develop, if  left unattended), logically 
the ‘no policy change’ option really belongs within a consideration of the 
policy alternatives.

Aim of the proposed measure and expected outcomes
Identifi cation of the main objective of the proposal ‘in terms of expected 
results’ over a given time is a further component in the process envisaged 
by the Commission.123

In this respect the Commission’s presentation of  the task is partly 
confusing, perhaps misleading. The Guidelines discuss the task of  this 
component of IA as being to ‘set’ objectives. This cannot be the function 
of IA. Above I proposed a condensed description of the fundamental role 
of  impact assessment and have suggested that this procedure should be 
clearly separated from the activity of policy development and formulation. 
The Commission itself  has noted that outcomes of IA are not the same as 
the policy proposal itself. IA must, as part of the assessment of potential 
impact of an initiative, identify the objectives which the proponent of the 
initiative has selected or established. If  IA itself  has the task of determining 
the objective, the process of  policy development and the provision of 
information and its evaluation (both aiding the decision-maker and in effect 
constituting a form of  parallel supervisory control) merge and become 
indistinguishable. This seems highly undesirable.

The Commission’s documentation also states that objectives ‘will be 
consistent with sustainable development, with other policies and with key 
strategies of  the European Union such as Lisbon and the Sustainable 
Development Strategy’.124 Such an assertion has little to do with impact 
assessment. The purpose of assessment is to identify impacts, not to ensure 
that impacts are restricted to a certain acceptable range. The decision-
maker has the function of deciding whether certain identifi ed impacts are 
tolerable or not. At best, such prescriptive elements might be recast as 
standards to be applied in the evaluation of the impacts identifi ed, in other 
words as ‘measures’ of the impact. In that case, they ought to be part of a 
general formulation of evaluative standards to be applied in the assessment 
process, of  which there will need to be many.125 An impact assessment 
can, legitimately, offer the decision-maker evaluations of  impacts and 
even recommendations, provided the measures of evaluation are explicit. 
It ought not to be the job of impact assessment to ensure that the initiative 
as adopted conforms to these measures. If  completely binding standards 
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are to be applied, their place is not in the context of IA but rather at the 
proposal’s genesis. IA might then serve to ensure that they are met.

Policy options available
Identifying the main policy options available to achieve these objectives, 
with alternatives (including the no-change option), in terms of both policy 
content and instruments available, and by reference to any diffi culties 
in implementing different policy options is a further task within the 
Commission’s scheme. Here too the documentation contains prescriptive 
elements pertaining to policy formulation which, if  they are to be present 
at all, should be part of a systematic statement of the evaluative standards 
and measures against which the expected impacts of an initiative will be 
evaluated. Thus, it is mandated that ‘the subsidiarity and proportionality 
principles will be taken into account; it will be made clear why the problem 
has to be addressed at the European level and what the value-added of 
Community intervention is compared with no-regulatory action or action by 
Member States’.126 Such declarations or justifi cations simply have no place 
in impact assessment: rather they belong in the explanatory memorandum 
accompanying a legislative initiative.

Impact identifi cation
Identifying direct and indirect, positive and negative impacts in economic, 
social and environmental terms, and in terms of  fundamental rights is 
specifi ed as a further component. This should occur by using qualitative 
and quantitative means and monetisation where possible, taking into 
account:

• who is affected and how;
• distributive effects;
• magnitude of impact;
• short, middle and long-term effects;
• uncertainties;
• obstacles to compliance; and
• costs and benefi ts over time.

This element in the process in effect must answer the question of, ‘which 
impact on what?’ EIA addresses broadly the impact on the environment, 
and most EIA regimes set out a defi nition of ‘environment’ for this purpose 
or present a list of  specifi c objects subject to assessment. LIA which is 
otherwise unqualifi ed, strictly ought to be seen as including everything. 
The Commission’s IA deals expressly, as noted, with impacts in economic, 
social and environmental terms and the effects of proposed measures on 
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fundamental rights,127 as now required under the Commission’s recently 
introduced supplementary methodology (see above). The three broad main 
categories are amplifi ed by substantial tables of specifi c effects which might 
be relevant.128 The new Guidelines point out, however, that the questions 
presented in the tables are not to be treated as exhaustive or defi nitive: ‘Types 
of impacts falling outside those listed in the tables but which are relevant 
for a particular IA should therefore also be considered.’129 Although 
useful, this formulation leaves some questions open, in particular whether 
impacts not categorisable as ‘economic’, ‘social’ or ‘environmental’ are also 
to be considered. As the Human Rights Communication itself  observes, 
fundamental rights under the Charter touch upon all sectors,130 and at 
least in this regard such further areas of impact would seem to fall under 
consideration.

The new Guidelines specify in some detail certain methodologies which 
may be useful for determining impacts. There seems, however, to be no express 
reference to cost-benefi t analysis (CBA). This is puzzling, given its rather 
prominent role in some other assessment systems. In earlier documentation 
the Commission made express reference not only to cost-benefi t analysis, 
but also ‘cost-effectiveness analysis, compliance cost analysis, multi-criteria 
analysis and risk assessment’.131 That these, however, are still regarded as 
applicable is confi rmed by their inclusion in the technical annexes to the 
Guidelines.132 Broadly, the role of LIA must be to determine:

(a) whether a measure provides net benefi ts overall, considering both 
public and private costs and benefi ts; and, even where this is so,

(b) who among those affected will receive a net benefi t and who a net loss, 
and, even in respect of those benefi ted,

(c) whether such benefi ts are desired by those who received them.

The fi rst of  these questions will often not be particularly diffi cult to 
answer. As in the case of  project-based CBA, it will usually suffi ce to 
establish ordinal rather than cardinal values, that is, it will suffi ce to say 
that a measure generates signifi cantly more benefi ts than costs (or vice-
versa). The establishment of the exact value of benefi ts and costs and the 
net value will be necessary only where they are particularly close to one 
another. The answer to the second question, signifi cant for equity and 
compensation reasons, is likely to be much more diffi cult to fi nd – and may 
be associated with potential abuses in the political context (for example, 
‘pork-barrelling’).

In general, it might be asked whether the detailed treatment of impact 
measurement methods in the new Guidelines133 is either necessary of 
appropriate. After all, the application of such methods in a specifi c case, 
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at least in a case of  any complexity, will almost certainly need to be the 
task of  someone skilled in social science research techniques, especially 
empirical research. In this respect the Guidelines ought perhaps to be made 
rather more concise.

Comparing the options
Comparison of options seems on its face a sensible approach. The Guidelines 
provide here also a methodological introduction.134 It needs to be asked, 
though, whether in reality such comparisons can realistically be achieved. 
Experience with EIA shows that alternatives are generally intended to be 
taken into account, but only up to a certain point. It ought also to be noted 
that EIA is usually focused on much narrower subject matter and thus less 
informationally demanding than what might be expected for a legislative 
initiative. Certainly no comprehensive comparative study of  alternative 
proposals seems to be demanded by any system of EIA and nor in other LIA 
regimes. In that sense one might suggest that the IA regime should perhaps 
shift its emphasis from ‘comparing the options’ (which may, in any case, 
provide no conclusive answers) to ‘evaluating the most plausible option’.

Whatever occurs in this step, evaluative criteria or standards will be 
required. This issue has already been noted briefl y above. For this there 
ought to be some hint of  the measures of  evaluation which should be 
taken into account. Some measures are referred to rather unsystematically 
(sustainable development, Lisbon, subsidiarity, proportionality), but these 
were already operative before IA was introduced. The Guidelines rightly 
point out that such criteria will vary depending upon the policy area 
concerned.135 In that light, each policy unit in the Commission should be 
given the task of developing and publishing the evaluative criteria which 
are perceived of as relevant for its area. The Guidelines do refer to generic 
criteria (effectiveness, effi ciency, consistency, subsidiarity, proportionality) 
of evaluation.136

Strikingly absent from this list is the criterion of  equity. From the 
original establishment of the IA scheme the Commission’s documentation 
has repeatedly emphasised the need to identify and articulate trade-offs 
arising from or made necessary by measures proposed. Since the most 
obvious trade-off  requiring attention is that between allocative effi ciency 
and distributive equity, the lack of  express reference to (re-)distribution 
issues among measures of  impact is puzzling, given that in the extensive 
discussion of  the identification of  impacts in the Guidelines, possible 
impacts on different social and economic groups and on existing inequalities 
are expressly referred to.137 All this suggests that the issue has not been 
forgotten, but rather that the structuring of the IA scheme and its underlying 
intellectual framework needs further development (despite obvious recent 
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improvements). In the context of ‘comparing options’ (or more generally 
making recommendations to the final decision-maker in respect of  a 
preferred initiative) the absence of equity as an express evaluative criterion 
may lead to a major fl aw in the policy adopted. Where there are or might be 
(re-)distributional impacts, consideration must be given to the inclusion of 
possible compensatory measures, and these themselves should be expressly 
addressed in the IA. The IA scheme in the EU seems not to have made 
express provision for this.

The call here for a more systematic presentation of  evaluative criteria 
is not to suggest that IA substitute for the decision itself. That it is merely 
an aid is accepted as inherent to this scheme as to any other LIA scheme. 
However, in order to provide useful assistance to the decision-maker, the 
assessment needs to hint at the consequences of outcomes not just in bare 
terms of what will or may result from the proposed measures (raw data, so 
to speak). Rather, ways of judging or assessing those outcomes need to be 
proffered, allowing them to be measured not just (or not primarily) against 
possible alternatives but against a range of objective standards.

Presentation of assessment results
Presenting the results clearly and transparently in a report which focuses on 
the key results of impact assessment and the ‘consequent political conclusions 
in terms of the fi nal policy choice’ is the fi nal main element.138

The presentation of  an accessible report of  the outcomes is a self-
evident necessity. What is intended by ‘consequent political conclusions’ 
is, however, obscure. Presumably it relates to recommendations which 
might be contained in the assessment report, but then the question arises 
on what basis recommendations, if  any, should be made. If  we assume that 
a comprehensive comparison of alternatives – which might provide some 
basis for recommendations – is in most cases really not possible, then a 
critical element seems missing from the above scheme: the evaluation of 
the impacts of the preferred option, as just discussed.

The Participants in the Assessment Process and Authorities Responsible

It is scarcely an exaggeration to suggest that the quality of IA stands or falls 
depending on the distribution of institutional responsibility for its conduct 
and the scope of permissible and encouraged participation. The point has 
already been noted above that a critical moment in any assessment scheme 
is the decision as to whether assessment is to be conducted in a given case 
or not, in other words the decision on whether the measure to be adopted 
falls within the categories of assessable measures and whether its anticipated 
effects are of  a foreseen kind (screening). Even beyond this, the success 
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of IA depends crucially on who decides on the scope of  the assessment 
(scoping), who conducts it in fact (including the carrying out of appropriate 
investigations and consultations and the preparation of documentation), 
who (if  anyone at all) (independently) examines the assessment which has 
been conducted and reports on it. In addition, it is crucial to determine 
who may be entitled to be involved in the process by way of consultation, 
public access, objection and, eventually, as the initiator of judicial or other 
review, should this be available. Here one thinks of the role of other agencies 
and especially of the public generally, specifi c potentially affected groups 
and individuals (‘stakeholders’) and/or specially entitled organisations. In 
the EU context a major object of attention here ought also to be the role 
of the Member States.

Impact assessment and the Member States
Of fundamental importance in relation to the IA which has been established 
by the Commission is the question of application of assessment in or by 
the MS. The Commission’s Communication has stated that

Member States should carry out impact assessments where they use the right of 
initiative for new legislation (Justice and Home Affairs). Furthermore, Member 
States should submit an impact analysis of draft national rules that they notify 
to the Commission…. In addition, Member States should also be encouraged to 
defi ne standards for consultation and impact assessment for the transposition of 
the Directives that leave them broader margins for implementation.139

In addition, ‘where relevant, Member States will be asked to give 
information about problems they would face in implementing a certain 
option’.140 The Commission has also stated that ‘to be fully effi cient, 
the Impact Assessment practice will need to be complemented, where 
necessary, by equivalent practices in the Member States’141 but makes no 
specifi c proposals for the establishment of any co-ordinated procedure to 
achieve this. Does this suffi ce? This documentation makes no reference to 
impact assessment in or by the MS in relation to measures proposed by 
the Commission for adoption by the EC legislator. Nor does it specify – or 
suggest (given that it arguably has no power to specify) – what form of LIA 
the MS should adopt even in the cases specifi ed.

A large number of MS, as members of the OECD, have adopted LIA but, 
as noted above,142 subject to considerable diversity in degree and quality. 
To what degree, then, is the Commission’s IA model – rather than the 
OECD-infl uenced, home-grown models – to be applied within the MS (if  
at all) and by whom? It has already been noted that IA of EU measures, 
conducted purely within the EU’s own administration without signifi cant 
attention to the impact of measures on the level of and within or by the 
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MS, would be scarcely credible.143 If  IA of  EU measures themselves is, 
therefore, to be conducted in some way within the MS, what version(s) 
of IA is (are) to be applied there? If  it is not the Commission’s IA model, 
but rather the divergent national models, what mechanisms exist for the 
results to penetrate through to Brussels and be processed there? If  the 
individual national models applied to specifi cally EU measures generate 
negative outcomes, what are the implications for the position to be taken by 
the MS concerned in the EU legislative process?144 Should the documented 
divergences between LIA models across OECD Member States be tolerated 
among MS of the EU for the assessment of measures of the EU itself  (even 
if  regarded as tolerable vis-à-vis purely national laws and policies)? If  on 
the other hand the LIA scheme which is to be applied is the version which 
the Commission has developed (assuming it can ultimately be identifi ed 
with suffi ciently clarity), to what extent is its application to be (or capable 
of  being) amended or adapted in each of  the MS to refl ect the diversity 
of culture, tradition and style which the OECD has noted among its own 
Member States? If  the application of the Commission’s model in each of 
the EU MS does (or can) in fact refl ect such local diversity, how should its 
outcomes then be interpreted in Brussels and incorporated into decision-
making on the EU level (an issue analogous to the issue which arises from 
the application of the diverse, separate national models)? The Commission’s 
IA model does not answer or even anticipate any of these questions, and 
in this respect leaves a considerable gap in the IA concept which it has 
adopted. Given the unique character of the Union, and the place of both 
the Commission and the MS, this is puzzling.

Apart from purely practical operational issues, there is also a 
signifi cant agency-theoretical issue here: LIA can be seen primarily or 
at least signifi cantly as a tool for structuring a particular principal-agent 
relationship, namely that of the relation, ‘EU citizenry – EU legislature’.145 
LIA contributes here to overcoming informational deficits about the 
worth and effects of measures supposedly taken for the benefi t of the ‘EU 
public’,146 it provides an informational basis for controlling the performance 
of legislators and regulators as agents of the electorate, both on central and 
MS levels, and offers at least some potential for improving communication 
between the EU administration and EU citizens on a national/local level. 
To the extent that this particular agency relationship is itself  – at least 
partly – constituted by another agency relation, namely between the MS as 
agents and the EU legislative and administrative organs as principals (for 
the effectuation of EU policy on the MS level), LIA is placed to make yet 
a further important – similar – contribution. In other words LIA ought to 
contribute to defi ning and shaping the principal-agent relationship, ‘EU 
legislature – MS legislature/MS administration’, given that in the concrete 
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implementation of EU measures the MS operate in effect as agents of the 
EU as principal.147

Given certain aspects of the special character of the EU itself, for example 
the often open-ended requirements imposed on MS by EC Directives, the 
lack of a clearly articulated concept of IA seems even more problematic. 
It will not be news that the choice of methodology for fulfi lling obligations 
contained in Directives is, broadly, left to the MS, so long as the measures 
adopted are anchored in binding legislation. To make an effective 
contribution to policy development and especially to its implementation 
in the EU, IA ought to address not only the broad formulation of policy 
goals and the mandatory minima specifi ed in a Directive but also the specifi c 
means of their achievement.148 Prospective IA ought to assist in the selection 
of  implementational measures, since the outcomes of  the assessment of 
the cost-benefi t balance or of  cost-effectiveness can scarcely take place 
without some vision of the specifi c regulatory design. Retrospective IA of 
EU measures (that is, subsequent monitoring of  existing legislative and 
regulatory regimes) ought to assist in the identifi cation of regimes which have 
failed to serve their purpose or which are in need of remedy and revision. 
IA which penetrates down to the level of all the MS might then be expected 
to provoke diverse, perhaps contradictory results, depending on the choice 
of regulatory design in the implementation of obligations in a Directive. 
As regards retrospective IA, this may not in itself  be problematic, if  the 
result is regarded as valuable comparative information on the outcomes 
of regulatory competition and will stimulate improvements in MS where 
implementational methodologies are shown to be wanting. Nevertheless, as 
regards prospective – and even in some circumstances retrospective – IA, 
two major issues and sets of problems can be expected to emerge.

First, one would need to ask what contradictory information emerging 
from IA in the MS might imply for EU decision-making. If, for example, the 
results of cost-benefi t analysis (broadly conceived) are negative in some MS 
and positive in others, what does this imply concerning the wisdom of the 
policy as a whole and for its Union-wide political acceptability? Should we 
expect the voting decisions by members of the Council to align themselves 
typically with the outcomes of the IA conducted in respect of each of their 
own countries? Would voting patterns in the Parliament also tend in this 
direction? Might in fact the freedom of choice in regulatory design in the 
MS even lead to strategic decisions on implementational method, in the 
hope of producing particular IA outcomes for a particular country? 

Second, in the light of  such possibilities, one might ask whether, for 
example, IA in the Commission should contribute (if  at all) merely to 
assisting in the choice between making a Regulation or issuing a Directive (in 
the individual case, perhaps a trivial choice). Or should it go further, in effect 
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aiding the EU legislature to prescribe a specifi c regulatory methodology to 
the MS legislatures (thus avoiding some of the problems just adverted to)? 
If  IA were to underpin the latter possibility, the consequence might well 
be a general shift away from the Directive in favour of the Regulation (as a 
general matter, far from trivial, even if  ultimately justifi able). These matters 
cannot be explored further here, especially since they are partly hypothetical. 
It ought to be noted, though, that the concept and place of IA within the 
Commission’s activities, within the process of EU legislation and within the 
EU taken as a whole have not been suffi ciently clarifi ed. Indeed, perhaps it 
is considerations of this kind which have prompted to the Commission not 
to pursue the issue of the nature of IA in regard to the MS. Nevertheless 
issues of this kind can be expected, and ought therefore to be anticipated 
and constructively addressed and resolved.

Participation generally in the conduct of assessment and preparation of 
documentation
The role of  MS was addressed fi rst in considering participants in the 
IA process because of  the special nature of  the EU. Nevertheless, the 
assessment process begins of  course within the Commission itself. The 
body primarily responsible for carrying out the IA within the Commission 
in a given case is the Directorate-General responsible for the measure 
concerned (the ‘lead Directorate-General’), ‘in cooperation with other 
services affected’.149 As a rule, the conduct of the IA will also involve the 
participation of an Inter-Service Steering Group, to provide specialised 
input and to bring a wider perspective.150 When compared with EIA, 
this is not an unusual solution. Some EIA regimes do provide for an 
independent agency to conduct the assessment and prepare the associated 
documentation. This is arguably less necessary in the context of LIA: an 
EIA will usually be required because a private applicant (or sometimes 
a public agency) seeks approval of a project which may have signifi cant 
negative impact on the environment. The view could be taken that such an 
interested party should then itself  not be responsible for carrying out the 
investigations which go to make up the EIA, in order to avoid partiality in 
the selection and evaluation of data. In the case of LIA, the risk of such 
partiality is arguably less, at least theoretically. More realistically, though, 
concerns about the infl uence of  lobbyists on public regulatory activity 
and the pressure which they bring to bear on an authority proposing the 
regulatory measure, might suggest that even in the IA context an arms-
length conduct of the assessment would be appropriate. This is, however, 
not the chosen path of  the Commission’s regime, except that the fi nal 
assessment of conformity with human rights standards is apparently to 
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be left to the scrutiny of the specialised staff  of the Legal Service, on the 
view that particular legal expertise is necessary.151

External participants must play a central role in any assessment procedure. 
These include external experts, stakeholders and the general public. The 
Commission’s scheme makes provision for external expertise to be called 
upon, for example for the purpose of  data collection in the conduct of 
specifi c analytical work.152 The Commission sees consultation generally as 
a refl ection of the principle of transparency.153 ‘Stakeholders and experts 
will be consulted throughout the process’; the Commission rightly sees the 
need to consult fl exibly, depending upon the nature of the measure to be 
adopted.154 However, it is not clear just what breadth of  consultation is 
regarded as necessary or desirable and in particular just how this can be 
conducted across 25 countries encompassing all potentially affected persons 
or groups within the EU, in addition to those who may be affected outside 
the Union. What seems clear is that a process of  consultation restricted 
to those who register an interest or who are in a position to articulate 
their interest through existing professional lobbying structures will not be 
adequate to the task. What is required are active consultative initiatives 
taken by the relevant lead agency which reach out as much as possible to 
those persons and groups potentially affected, no matter where they may 
be. The Commission’s scheme makes relatively detailed provision for the 
consultation of relevant persons and groups, relying in part upon minimum 
standards of consultation which have been established previously in regard 
to the public and specifi c groups.155 In particular, the Guidelines envisage 
the establishment of a consultation plan in relation to each IA, the level 
and nature of which will depend on the measure being proposed.

Independent co-ordination of the process and scrutiny of the completed 
assessment
The Secretariat-General of  the Commission co-ordinates the basic 
support structure of  the IA scheme through the Strategic Planning and 
Programming (SPP) cycle. As well, it provides guidance and training. Most 
importantly, any serious form of IA demands an independent examination 
of the assessment having been conducted and of the documented outcomes. 
This is a common, if  not universal, feature of EIA and has been adopted by 
the Commission for its IA scheme. Here the Secretariat-General monitors 
the fi nal quality of  the IA.156 This occurs as part of  the formal Inter-
Service Consultation (ISC) procedure once the decision has been taken 
to proceed with a proposal. Ultimately, it is only if  the ISC makes a 
favourable determination that the proposal will proceed to the College of 
Commissioners for fi nal decision.157
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Assessment Outcomes and Consequences – Taking Findings into Account 
and Publication

The usual requirement in EIA is that the results of assessment be ‘taken 
into account’ by the decision-maker. Given the starting point, that any 
impact assessment is not intended as a substitute for the fi nal decision,158 it 
is scarcely possible to expect more than this. In regard to certain measures 
where the Commission is the fi nal decision-maker, this basic principle is 
clearly applicable. Many, perhaps most, of the measures subject to IA are, 
however, not ones where the Commission is the fi nal decision-maker. The 
Commission’s decision will be rather whether or not to use its right to initiate 
the legislative process in regard to a particular measure. The role of the IA 
does thus not end with the Commission’s decision but rather continues in 
the subsequent legislative process. The IA scheme appropriately emphasises 
that, as far as Commission services are involved in that process, they should 
make use of the IA.159

Since the requirement to take assessment outcomes into account is open-
ended, there is still a potential gap in the contribution of  LIA/RIA to 
legislative and regulatory rationality. If  it is not clear that the IA outcomes 
have at least been considered and, where rejected, that good reasons exist, the 
whole procedure may be merely a charade. The linch-pin here is publicity; 
perhaps the most important feature of  any assessment scheme, whether 
EIA, LIA or any other comparable procedure, is openness and publication. 
This clearly also relates to the thread which has been drawn through this 
chapter, that of principal-agent relations. 

Comprehensive publication provides a genuine opportunity for 
minimising the core problem of  informational asymmetries between 
principals and agents, wherever this relation exists within a governmental 
and regulatory system. The IA scheme of  the Commission provides for 
full publication of the IA report together with any supporting documents 
including reports of experts, summaries of stakeholder views, and so on.160 
The Commission rightly supports this element with the proposition that 
‘transparency is indispensable in a democratic system’.161 The Commission 
is also justifi ably keen to emphasise that its proposals have been the subject 
of careful consideration through the IA process, thus seeking to increase 
the legitimacy of its actions.162

Retrospective Assessment and Monitoring

A fi nal key element of  many assessment regimes, whether classical EIA 
or the newer more comprehensive LIA is the existence of  some form of 
retrospective assessment. This has two broad aims. One aim is to revisit a 
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measure (or, in EIA, project or plan) which has been assessed during its 
preparation in order, having been adopted (or approved), to discover whether 
the predictions made for it were in fact correct. In other words, the quality of 
the assessment itself  is tested through a before-and-after comparison, that 
is monitoring. Not only is the original assessment itself  subject to quality 
control; the measure adopted is effectively reconsidered and, theoretically 
at least, might be open to recall or modifi cation. Another aim (restricted 
to LIA, as its application to EIA would be highly problematic), using 
different means, is to provide ongoing and comprehensive review of existing 
regulatory and legislative measures, whether or not they were subject to LIA 
during their own introduction. Here the intent is, ideally and ultimately, to 
select measures which ought to be removed from the statute books because 
they are otiose or possibly negative in their effects. This is an activity which 
has been variously conducted by bodies such as law (reform or review) 
commissions in many countries for some time. Comprehensive retrospective 
LIA, as practised in some jurisdictions, simply extends that usually more 
legalistic inquiry, and attempts to conduct assessments systematically across 
the full range of  legislation. Both forms of  monitoring or retrospective 
assessment ask more or less the same questions concerning the impact of 
measures as asked in the ex ante assessment. A signifi cant difference is that 
the ex post assessment can usually rely on actually available and therefore 
more reliable empirical data, whereas the ex ante assessment depends 
essentially on prediction and assumption. If  one adopts the view that the 
policy-making process is in effect circular, 163 LIA should be regarded – and 
thus so constructed – as a reiterative process with prospective, accompanying 
and retrospective elements. The Commission’s IA regime seems to make 
no explicit room for the comprehensive form of retrospective assessment. 
Nevertheless, it does foresee that for each assessed initiative arrangements 
be set down in the IA report for monitoring and subsequent evaluation 
‘after its initial implementation’.164 Monitoring is, however, systematic only 
insofar as incorporated into such IA reports.

CONCLUSIONS

Cautions in the Use of Assessment Results

Numerous aspects of  impact assessment regimes require that the results 
which they generate be subjected to cautious reception and use. One reason 
is the problem of predicting the effects of a regulatory regime. This problem 
arises not just because of  the general diffi culty of  prediction associated 
with gaps in information, probability issues and expected values. In the 
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LIA context it specifi cally relates also to the fact that the implementation 
of regulatory and legislative measures can vary widely in practice. Wilson 
(1980) pointed out that there are many alternative possibilities for the 
implementation of regulatory regimes; in other words, a regulatory regime 
does not have a defi ned trajectory and thus outcomes which can then 
be predicted and assessed precisely and comprehensively in advance.165 
Rather the outcomes and therefore the distribution of costs and benefi ts are 
contingent upon how the regime is implemented. Wilson saw in particular 
the possibility of wide and narrow concentrations of both costs and benefi ts, 
and the situation where, for example, costs may be widely distributed but 
benefi ts narrowly (and vice-versa). This may be partly a consequence of 
the type of  politics at work in the background or in the shaping of  the 
regime as passed into legislation or refl ected in institutional arrangements. 
This interrelationship of outcomes and implementational politics might be 
represented as shown in Table 14.1.166

Table 14.1 Implementational politics and regulatory outcomes

 Costs widely  Costs narrowly 
 concentrated focused

Benefi ts widely focused Majoritarian   Entrepreneurial 
 politics politics
Benefi ts narrowly concentrated Client politics Interest group politics

There is no blanket response capable of avoiding these potential diffi culties. 
The caution must however be noted both in attempting to appreciate the 
results of assessment and, in advance, in designing the LIA regime itself. 
Such problems, especially in relation to the role of  the MS, are arguably 
especially serious in the EU context. The Commission scheme does not, as 
yet, appear to have explicitly noted problems of this kind.

Beyond such methodological or epistemological problems, the already 
mentioned tendencies sometimes associated with the introduction of LIA, at 
least in the earlier decades, ought not to be forgotten. Certain expressions of 
LIA refl ecting neo-liberalist ideologies, sometimes associated with narrowly 
conceived cost-benefi t analysis, were designed to restrict the supposedly 
excessively interventionist role of the state. Other rather trivial expressions 
of LIA, where merely the cost of legislative initiatives in terms of additional 
administrative burdens imposed upon state instrumentalities are taken 
into account may too easily lead to the view that legislative measures are 
undesirable simply because they are costly.167 The IA scheme introduced 
by the Commission happily does not betray any of these tendencies, but 
caution ought to be exercised.168
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The Impact of Impact Assessment and Principal-Agent Relations

The Commission has repeatedly pointed out that IA is not a substitute for 
decision-making but is an aid thereto. This is a classic view, parallel to the 
role of EIA in environmental policy and administration. The fundamental 
aim, as has been stated, is the generation of  information (including 
evaluations) upon which the formally empowered decision-maker (in the 
case of LIA, legislator) can rely in order to improve regulatory, legislative 
and administrative rationality. As has been already noted, assessment 
procedures may also make other contributions beyond increasing decisional 
rationality, such as enhancing legitimacy and the acceptance of measures, 
disseminating information (as well as gathering it), fi lling gaps in information 
for all concerned (thus reducing uncertainty) and providing a basis of control 
and eventually for the sanctioning of agents in the conduct of their activities, 
thus improving the environment within which principal-agent relations are 
constituted and played out. LIA is a procedure essentially relating to the 
generation and dissemination of  information critical to public decision-
making. As has been noted, the core (but not sole) issue in the structuring and 
management of principal-agent is that of informational asymmetry. Among 
other things, LIA should also be capable of  contributing to structuring 
the principal-agent relationship, ‘EU legislature – EU administration’, in 
connection with the implementation of a regulatory regime. There is need 
for greater clarity and structure in the role of the MS in the IA process, as 
here too IA can contribute to the nature of agency relationships involving 
them. Arguably it can also play a role in structuring the agency chain within 
and involving comitology procedures.

The relevance of  LIA to these contexts scarcely needs to be argued 
further. However, one matter is compellingly clear: LIA can contribute to 
optimisation of such relationships only if it is itself appropriately structured. 
It needs to be applicable to every decision and measure to which it is 
amenable. It must be applied effi ciently as regards depth and intensity. The 
nature of the methodology and content needs to be appropriately selected 
so that the information generated is reliable, both for the decision-maker 
and for resolving the asymmetry issue. It should involve wherever possible 
independent scrutiny of the conduct of the procedure itself, especially in 
determining whether impact assessment is required (screening), in setting the 
level and intensity of the assessment (scoping), in conducting inquiries and 
preparing documentation, and in scrutinising reports and accompanying 
material. The results of  all inquiries should be published, as should the 
positions adopted by such independent agencies as are involved at various 
stages. The participation of  all relevant public and private bodies and 
individuals should be actively encouraged, and not merely passively tolerated. 
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The process of assessment should be both prospective and retrospective, 
the latter initially concentrating on the subsequent monitoring of measures 
which have been subject to assessment in their preparation but in the long 
term gradually extended to a comprehensive and ongoing review of  all 
measures adopted by the legislature, no matter how long-standing. Finally, 
all critical elements of an LIA regime ought to be anchored in legislation, 
be justiciable and subject to judicial review (in the EU, most appropriately 
before the European Court of  First Instance). Arguably, as a matter of 
effi ciency, the establishment of some initial administrative review stage, as 
a necessary prerequisite to judicial review ought to be considered.

LIA can effectively complement and amplify existing measures of 
democratic political control, certainly in respect of elections but as well in 
regard to parliamentary debate, committee work, and so on. Further, LIA 
can also aid in structuring intra-institutional agency relations, specifi cally 
in the context of legislative scrutiny of the executive, of hierarchical control 
within the administration and in regard to other agents concerned with 
legislative preparation and implementation. Legislative impact assessment is, 
however, no panacea for bad public policy or for unsatisfactory interactions 
between citizens and organs of the state.169 Assessment is not a substitute 
for politics, nor a cure for incompetent politicians. In this sense legislative 
impact assessment should not set itself  goals which are too ambitious in 
the hope of  overcoming such weaknesses. One should not lose sight of 
legislative impact assessment as contributing to policy preparation and 
development and to decision-making170 and not substituting for them. It is 
therefore important to construct, select and coordinate individual elements 
of the assessment in this light. In other words the content and methodology 
must match the realisable goals of the procedure. Schäffer (1980) observes 
that there is often a lack of a suffi cient basis for decision-making which is 
rational from both a fi nancial and cost-effective standpoint and sees at least 
the possibility of improvement in data collection and processing. He goes 
on, however, to cast doubt on meeting the challenge posed to parliaments 
by interest group pressure.171 His query, however, as to who might guarantee 
the economic rationality of public measures seems itself  to miss the point. 
No such guarantee can be given, no such guarantor exists. The quest can 
be only for an opening of political and decision-making processes to wide 
scrutiny and furnishing decision-makers with maximal – better: optimal 
– information. What politicians and politics do in the result can, in effect, 
still only be corrected via the ballot box or processes which ultimately use 
it as their reference point.

The scheme which the Commission has established has developed and 
improved rapidly since it was introduced in 2002. The institution is clearly 
on a learning curve, but there is still some considerable movement up the 
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curve required. The Commission’s IA procedure usefully brings together 
a number of hitherto separate procedures but, as has been said, this does 
not go far enough. The exact relationship to FRIA and to subsidiarity 
and proportionality control is not clear. The relationship to and status of 
IA in comitology procedures has not been clarifi ed. What all these and 
other examples make clear is that there is a pressing need for a signifi cant 
rationalisation of  procedural steps for the development of  initiatives, in 
decision-making procedures and in the legislative process. One could be 
forgiven for seeing the present lack of clear, systematic and co-ordinated 
structures as somewhat Byzantine. This can be neither in the general interest 
of  good administration, nor specifi cally of  benefi t for the structuring of 
agency relations. And Byzantium was not just complicated in its governance; 
it also failed.

NOTES

 1. The author thanks Anna Pawliczek, Petra Schulze and Roksana Wereszka (Frankfurt 
(Oder)) for valuable research assistance during the preparation of this chapter.

 2. Where impact assessment, albeit conducted by administrative organs, is not just 
legislative impact assessment but in fact includes both administrative and legislative 
measures among the matters for scrutiny it in fact serves as a governance tool across 
both the administrative and legislative branches of the state. It ought to be noted that 
‘governance’ is used here not in the sense of the rule of the state over its subjects (the 
‘governed’). Rather, as in the usage ‘corporate governance’, the focus here is on the 
governance – that is control over or supervision of – those who govern. The study of 
‘administrative governance’ is then specifi cally a study of  the administrative branch 
of  the state within the generally understood framework of  the separation of  powers 
and is the sense of  administrative governance as used in this volume generally. The 
focus here on EU administrative governance raises incidentally two potential points 
of contention, namely to what extent the doctrine of separation of powers – in origin 
a concept applied to the ‘state’ – is conceptually applicable to the EU, and second, to 
what extent it can be said that that doctrine is (suffi ciently) applicable in relation to 
EU organs in both law and practice (at least in the absence, as yet, of a constitutional 
framework which plainly incorporates the separation of powers such as we fi nd it in 
many national constitutions). It is not proposed to address these potentially contentious 
issues head-on here, but interstitially some attention may be necessary in the course of 
considering impact assessment in the EU context.

 3. See the contribution of Larsson and Schaefer in this book.
 4. See the contribution by Rudloff and Simons in this book.
 5. Ibid.
 6. However, whether it contributes positively to all forms of institutional co-operation might 

be questioned, for example in particular the ‘open method of cooperation’ (OMC). OMC 
seems more focused on substantive policy achievement across the EU in the absence 
of  specifi c EU heads of  competence, so that measures of  OMC themselves indeed 
ought to be subject to LIA. That effective LIA in the EU is itself  reliant on substantial 
administrative co-operation involving extensive information exchange across all MS 
– assuming the MS are involved at all (see infra) – cannot be doubted. In other words, 
LIA may itself  be dependent on OMC or other forms of networked co-operation (as 
to the latter generally in the EU, see the contribution of  Hofmann and Türk in this 
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volume). However, the weaknesses of OMC (its ad hoc nature, lack of strict rules and 
procedures) and perhaps other networked co-operation may risk a weakening of LIA 
itself. A particular problem in relying on OMC as part of  LIA is also that each MS 
may use different methods and so on to generate its information input, so that no 
consistency in the nature, level or reliability of data could be achieved or guaranteed. 
Here an analogy emerges with the highly varied nature of the implementation of the 
OECD’s recommendations for LIA across the OECD Member States in recent decades, 
suggesting that any involvement of the MS in LIA in the EU – which should indeed 
occur – would need to be mandatory and follow standardised methods and procedures. 
As to OMC generally, see the contribution by Neuhold and Radulova in this book.

 7. Such analyses goes by various names:– ‘regulatory cost-benefi t analysis’, ‘regulatory 
impact analysis’ (‘RIA Statement’ (Canada)), ‘regulatory impact assessment’ (Australia), 
‘regulatory analysis’, ‘regulatory appraisal’, ‘legislative impact assessment’, ‘compliance 
cost assessment’ (UK), ‘assessment of business effects’ (The Netherlands), ‘assessment 
of consequences’ (Norway), ‘economic analysis’ (USA)); see T.D. Hopkins, ‘Alternative 
Approaches to Regulatory Analysis – Designs From Seven OECD Countries’ (OECD/
PUMA, 1996). As well, there is: l’analyse d’impact, l’évaluation d’impact (France; EU) 
Gesetzesfolgenabschätzung, Folgekosten, Gesetzescontrolling (Germany), all more or less 
translations of one or other of the preceding English language terms. The expression 
Kalkulationspfl icht (obligation of estimation) (Austria) appears to be rather narrower. 
It should also be noted that the question of ‘best practice(s)’, that is the question of 
what types of measures are best applied under what circumstances, has no unambiguous 
answer. Rather the answer is dependent on the reasons motivating the conduct of the 
LIA and its methodology; see R. Deighton-Smith, ‘Regulatory Impact Analysis – Best 
Practices in OECD Countries’, Regulatory Impact Analysis (OECD 1997) 7.

 8. OECD, Recommendation on Improving the Quality of  Government Regulation 
(Recommendation of  the OECD Council of  9.3.1995) (OECD 1995) [hereinafter: 
OECD Recommendation]; see also OECD, An Overview of Regulatory Impact Analysis in 
OECD Countries (PUMA/REG(96)7) (OECD 1996); OECD, Control and Management 
of Government Regulation (Report, 12th Session of the Public Management Committee) 
(PUMA (95)9) (OECD 1995) [hereinafter: OECD Report].

 9. See G.C. Rowe, ‘Rechtsangleichung und Rechtsdivergenz – Das Beispiel der 
Umweltverträglichkeitsprüfung’, in J. Basedow, K.J. Hopt and H. Kötz (eds), Festschrift 
für Ulrich Drobnig zum siebsigtsen Geburtstag (Mohr Siebeck, 1998).

 10. For example, in Germany the (initially rather limited) introduction of  LIA was 
motivated by the intent to simplify the law and to ‘avoid over-regulation’ (Beschluß des 
Bundeskabinetts vom 11.12.1984 (nach der Anpassungsänderung im Kabinettsbeschluß 
vom 19.3.1996, als GGO II § 22a Anlage 11), GMBl 1996, Nr. 19 450–52) § I). Japan 
adopted a ‘deregulation action plan’ in 1995.

 11. See OECD Report, supra note 8, p. 11.
 12. Ibid., p. 3.
 13. For an overview of measures adopted in selected OECD countries, see Hopkins, supra 

note 7.
 14. Österreicher Rechnungshof, ‘Was kostet ein Gesetz?’ – Ein Arbeitsbehelf zur Berechnung 

der fi nanziellen Auswirkungen von Rechtsvorschriften (Wien 1992); C. Pracher and K. 
Promberger, ‘Die Ermittlung der Vollzugskosten von Rechtsnormen – Ein Rechenmodell 
zur Kalkulation von Gesetzen’, ÖHW (1989) 113–128; C. Pracher and K. Promberger, 
‘Praktische Erfahrungen bei der Kalkulation von Rechtsnormen – Die Ermittlung der 
Vollzugskosten eines Gesetzsvorhabens’, ÖHW (1991) 214–236 (concerning the process 
of calculation introduced by Austrian reforms to the budgetary process in 1986).

 15. See for example, Industry Commission (Australia), Regulation and its Review, 1995–1996 
(AGPS. 1996), p. 140; Offi ce of Regulation Review (Australia), A Guide to Regulation 
Impact Statements (ORR 1995).

 16. See, for example, UK Cabinet Offi ce Deregulation Unit (United Kingdom Cabinet 
Offi ce, 1996).

 17. See, for example, S. Holmes and S. Argy, ‘Reviewing Existing Regulations – Australia’s 
National Legislative Review’ (OECD/PUMA, 1996).
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 18. The process of adoption of such measures in the EU has included: the Council Decision 
of 8.6.1993 (93/C 166/01); Declaration 39 on the Treaty of Amsterdam and the Inter-
institutional Agreement of 22.12.1998 (OJ C 17.3.1999, p.1); a number of Commission 
reports (Molitor Report, 1995; Koopman Report, 1995; Sutherland Report, COM/
Doc/III/21/1992); the SLIM Initiative 1996; the BIAS Study; ‘Better Legislation 2001’; 
the Commission report to the Council on improvement and simplifi cation of  the 
legislative framework, Laeken 2001; and the Mandelkern Group, 2001. It is not the 
intention here to present a detailed treatment of this background material, but rather 
to focus on the model of LIA which has been adopted and is now operative in the EU 
administration. The original introduction of the EU scheme of LIA was based on IA 
Communication 2002 (European Commission, Communication on Impact Assessment, 
5.6.2002, COM(2002) 276 fi nal 1–19), expanded upon in particular by IA Working Paper 
2004 (European Commission, Commission Staff  Working Paper – Impact Assessment: 
Next Steps – In Support of Competitiveness and Sustainable Development, 21.10.2004, 
SEC(2004) 1377 1–15), IA Guidelines 2002 (European Commission, Impact Assessment 
in the Commission – Internal Guidelines on the New Impact Assessment Procedure 
Developed for the Commissions Services, 2002 1–27) and IA Handbook 2002 (European 
Commission, A Handbook for Impact Assessment in the Commission – How to Do 
an Impact Assessment (2002) 1–34). The last two documents were replaced with IA 
Guidelines 2005 (European Commission, Impact Assessment Guidelines, 15.6.2005, 
SEC(2005) 791) together with detailed IA Annexes (European Commission, Annexes 
to Impact Assessment Guidelines (15.6.2005, SEC(2005) 791) (2005) 1–51), just as this 
paper was going to press; the new documentation has been noted here, but a fully 
detailed appraisal was not possible in the time available. At certain points the previous 
IA Guidelines (2002) and the IA Handbook (2002) are still referred to on the assumption 
that at least some of the points made in them still inform the Commission’s scheme, if  
only in a background way. See generally http://europa.eu.int/comm/secretariat_general/
impact/docs_en.htm. 

 19. It can be noted that this is not foreign to the MS, for example Germany, but in the EU 
it nevertheless raises particular issues concerning the formation, aims, methodology, 
results and ultimately the success of LIA in respect of central framework legislation.

 20. Again this is not unknown in the MS, for example Germany.
 21. Treaty of Maastricht, Declaration No.17 on the right of access to information; see also 

the further materials including the ‘Code of Conduct’ 1993, cited in Case T-14/98 Heidi 
Hautala v Council [1999] ECR II-2489; Council Decision 93/731/EC, 20.12.1993.

 22. EC Art. 253.
 23. See, for example Case 42/84 Remia v. Commission [1985] ECR 2545, at p. 2572.
 24. For a more exhaustive exploration of  this proposition, see G.C. Rowe, ‘Comment: 

Servants of the People – Constitutions and States From a Principal-Agent Perspective’, 
in S. Voigt and H.-J. Wagener (eds.), Constitution, Markets and Law – Recent Experiences 
in Transition Economies (Edward Elgar, 2002), pp. 287–316.

 25. Ibid.
 26. The European Competition Network (ECN) seems to provide an example of agency 

control within a (quasi-)federal environment in its co-ordination of national competition 
authorities; see the contribution of Türk in this book.

 27. For the legal framework to this, see EC Arts. 202, 211; Council Decision (‘Comitology 
Decision’) 87/373 of 13.7.1987, [1987] OJ EC L 197/33 (as amended by Council Decision 
1999/486/EC of 28.6.1999, [1999] OJ EC L 184/23; see also [2001] OJ EC C 38/3. It ought 
to be noted that the supposed function of the committees, as an agent of the Council for 
the controlling of another agent, the Commission, seems a formally correct conclusion, in 
the light of this legal framework. However, the committees are chaired by a Commission 
representative and otherwise composed of representatives of MS governments, so that 
the real nature of the principal-agent relation (to the extent that it is more than formal) 
is somewhat less clear.

 28. An alternative view of this relationship might see an agency relationship between the 
citizens (or perhaps the government) of each MS (the principal(s)) and that MS’s ‘own’ 
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member of the Court (the agent). However, a range of factors relating to the defi nition 
of  the role of  judges and their self-perception of  their role would make such a view 
almost certainly fl awed.

 29. The two ‘faces of power’; see the contribution by Larsson and Trondal in this book.
 30. As to the status of codes of practice generally from the perspective of agency theory, 

see E. Noreen, ‘The Economics of  Ethics – a New Perspective on Agency Theory’, 
Accounting, Organizations and Society 13, 359–69 (1988).

 31. See, for example, the distinction in German law between legislative provisions 
requiring the substantive taking into account of  specifi ed matters of  considerations 
(materielle Berücksichtigungsklauseln) and provisions requiring merely the procedural 
participation of  authorities and bodies responsible for such specifi ed considerations 
(verfahrensrechtliche Berücksichtigungsklauseln).

 32. The structure of  the following discussion is intended to suggest neither a specifi c 
priority nor mutually exclusive ordering (for example, the goal of communication may 
be achieved in parallel with the generation of information, indeed it may contribute to 
achieving this goal).

 33. In this chapter, IA is used to refer specifi cally to the scheme established by the European 
Commission; LIA or RIA refers to the general concept and methodology, without a 
link to any specifi c jurisdiction. 

 34. IA Communication 2002, supra note 18, p. 2.
 35. Ibid., p. 3.
 36. See OECD, Regulatory Policies in OECD Countries – From Interventionism to Regulatory 

Governance (OECD, 2002), especially Annex 1, pp. 126 ff.
 37. IA Communication 2002, supra note 18, p. 2.
 38. See IA Working Paper 2004, supra note 18, Annex 2, ‘Revised list of  impacts to be 

considered in an Impact Assessment’ 11–15) (economic, environmental and social 
impacts).

 39. IA Communication 2002, supra note 18, p. 3; IA Working Paper 2004, supra note 18, 
p. 3.

 40. For example, ‘The Government has set priorities for the review of  current business 
regulations and has specifi ed certain procedures be followed in the preparation of 
proposals involving new or amended business regulations to ensure that they are 
necessary, effective and cost-effi cient’, Commonwealth of Australia, Cabinet Handbook 
(4th edn) (AGPS 1994), p. 28, emphasis added.

 41. W.K. Viscusi, ‘Improving the Analytical Basis for Regulatory Decision-Making’(OECD/
PUMA, 1992) pp. 1–37, p. 5, sees the issue here as that of maximising a social welfare 
function consisting of a number of different objectives, and demands that a given objective 
of public policy be a ‘well-ordered metric’, so that preferences between objectives can 
be clearly identifi ed. 

 42. Ibid., p. 7.
 43. See, especially, A. Ogus, ‘Regulatory Appraisal – A Neglected Opportunity for Law and 

Economics’, Eur J Law & Econ 6, 53–68 (1998).
 44. See, for example the brief  survey of  techniques for achieving better legislation in J. 

Ennuschat, ‘Wege zu bessere Gesetzgebung – sachverständige Beratung, Begründung, 
Folgenabschätzung und Wirkungskontrolle’, DVBl. 119, 986–91 (2004) (referring to 
expert advice, provision of reasons, impact assessment and monitoring of effects).

 45. J. Lücke, ‘Die Allgemeine Gesetzgebungsordnung – zu den verfassungsimmanenten 
Grundpfl ichten des Gesezgebers und der verfassungsrechtlichen Notwendigkeit ihrer 
gesetzlichen Konkretisieung und Ausgestaltung’, ZG 16, 1–49 (2001).

 46. As to the constitutionality of sunset clauses under German law, see P. Zimmermann, 
‘Reform des Staatstätigkeit durch Befristung von Gesetzen – Aspekte einer 
Problembewältigung mit verfassungswidrigen Mitteln, DÖV 56, (2003) 940–946.

 47. Such scrutiny may, however, set additional or alternative goals, for example, to ensure 
the use of so called ‘plain language’ or at least comprehensible language in the statute 
(see, for example, H. Mertin, ‘Recht und Sprache – Ein Essay über den juristischen 
Sprachsatz’, ZRP 37, 266–8 (2004)) or to achieve an optimal level of statutory detail 
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(see, for example C.N. Oren, ‘ Detail and Delegation – A Study in Statutory Specifi city’, 
Columbia J Env L 15, 143–240 (1990)).

 48. Lücke, supra note 45, pp. 28 ff.
 49. Ibid., p. 29.
 50. Ibid., pp. 30 ff.
 51. See U. Schliesky, ‘Mehr Wirtschaftlichkeit durch ein zusätzliches Verwaltungsverfahren? 

– Anmerkungen zu haushaltsrechtlichen Gesetzgebungsbemühungen’, DÖV 49, 109–18 
(1996), p. 110.

 52. Ibid., p. 111.
 53. See, for example, J. Aulehner, ‘Beschleunigung Von Planungs- und Genehmigungsverfahren 

– Bericht über die ‘Vierten Osnabrücker Gespräche zum Deutschen und Europäischen 
Umweltrecht’ vom 19–21.06.1996’, BayVBl. 75–7 (1998); in introducing the most recent 
version of the European Commission’s IA Guidelines, 15.06.2005, the President, Jose 
Manuel Barroso asserted that ‘[t]his Commission is serious about cutting red-tape 
and reducing unnecessary regulation’; Press Release: ‘Better regulation – Commission 
strengthens rules for impact assessments’, 15.06.2005, IP/05/73.

 54. See T. Öhlinger, Book review of: W. Mantl, Effi zienz der Gesetzesproduktion – Abbau 
der Regelungsdichte im internationalen Vergleich (Signum 1995), in DVBl. 1820–1821 
(2001) and H. Schäffer, ‘Kosten-Nutzen-Analysen in der Gesetzgebung – Ein Beitrag 
zur Verwaltungspolitik und Gesetzgebungslehre – zugleich ein Lagerbericht’, ZfV 5, 
401–406 (1980), who explicitly regards the use of cost-benefi t analysis as a means by 
which the fl ood of legislation might be reduced.

 55. Pracher and Promberger, supra note 14, p. 113.
 56. It should be noted, however, that measures such as the blanket adoption of sunset clauses 

in all new legislation suggests precisely that such an individuated assessment has not 
taken place. Among other things, the introduction of such a rule seems bound to ensure 
that a future parliament in the affected jurisdiction will be well-occupied, quite apart 
from any concerns about legislative unpredictability and political short-sightedness. See, 
for example, Zimmermann, supra note 46.

 57. The common law tradition in general probably answers this question more often in the 
negative than is the case in the civilian legal tradition, but even in that comparison caution 
is needed (for example, whether the proposition applies uniformly on all regulatory and 
normative levels from primary parliamentary law right down to, for example, the rules 
applicable in private clubs and societies).

 58. IA Communication 2002, supra note 18, p. 2.
 59. IA Working Paper 2004, supra note 18, p. 7.
 60. That this is not entirely true can be seen from the fact that openness in the process 

allows others, external to the immediate decision, to judge whether rationality has been 
observed, for example, whether irrelevant considerations have been taken into account 
or the principle of proportionality has been breached. 

 61. This information could, incidentally, also provide guidance for the courts in the 
interpretation of regulatory provisions, without suggesting here, though, that the courts 
should be seen as ‘agents’ either of the legislature or of the executive.

 62. Business impact assessment, gender assessment, small and medium enterprises assessment, 
trade impact assessment, regulatory impact assessment; IA Communication 2002, supra 
note 18. IA is also seen as a means of more coherent implementation of the Sustainable 
Development Strategy; IA Working Paper 2004, supra note 18, p. 3.

 63. Commission Regulation 2342/2002 of  23.12.2002 laying down detailed rules for the 
implementation of  Council Regulation (EC, Euratom) 1605/2002 on the fi nancial 
regulation application to the general budget of the European Communities, [2002] OC 
L 356/1.

 64. Protocol on the Application of  the Principles of  Subsidiarity and Proportionality, 
annexed originally to the Treaty of Amsterdam, and now to the EC Treaty. This has two 
primary bases: the fundamental principles for the interpretation of EC Art. 5 established 
by the European Council of Edinburgh (Conclusions of the Presidency on Subsidiarity, 
Transparency and Democracy, 11–12 December 1992); and the Inter-institutional 
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Agreement between Council, Parliament and Commission of  25 October 1993. The 
Inter-institutional Agreement is itself  based partly on those Presidency Conclusions and 
partly on a Resolution of the European Parliament on the Application of the Principle 
of Subsidiarity of 18 November 1992. The Protocol obliges the three organs to observe 
the subsidiarity principle in their legislative activity.

 65. The Commission must justify its legislative proposals in terms of the subsidiarity principle 
in its explanatory memorandum (as required by EC Art. 253). It must report annually 
to the Council and the Parliament on the observance of the subsidiarity principle.

 66. In turn, in respect of any changes which they introduced to the Commission’s legislative 
proposals, both Council and Parliament must provide a justifi cation in terms of  the 
subsidiarity principle. The rules of  procedure of  the European Parliament expressly 
require that the observance of  the subsidiarity principle (along with basic rights 
and proportionality) be especially considered when examining a legislative proposal 
(r. 58).

 67. Under the EU Constitutional Treaty, parliaments of the MS would be entitled to make 
submissions regarding the observance of the subsidiarity principle in the Commission’s 
legislative proposals in advance of the formal legislative process itself (Art. IV-6). Should 
objections be made on this basis, the Commission would be obliged either to justify the 
proposal exhaustively or to re-examine it.

 68. IA Communication 2002, supra note 18, p. 2.
 69. In specifying the pre-existing procedures which were to be integrated into IA (see 

supra note 62), the Commission’s list made no express mention of the subsidiarity and 
proportionality procedures; see IA Communication 2002, supra note 18, p. 3.

 70. SEC(2001)380/3 of 13.3.2001.
 71. European Commission, Communication – Respecting the Charter of  Fundamental 

Rights in Legislative Proposals of  the Commission – Methodology for a Systematic 
and Strict Control, 27.04.2005, COM(2005)172 fi nal (FRIA Communication 2005).

 72. Ibid., para. 10.
 73. Ibid., para. 12.
 74. Ibid., para. 13.
 75. OECD, supra note 36, p. 45.
 76. Ibid., p. 46 emphasis added.
 77. See also R. Bleischwitz and M. Latsch, ‘Assessment Criteria for a Sustainability Impact 

Assessment in Europe’ (unpublished paper) (Proceedings: Berlin, IHDP Conference 
‘Greening of  Policies – Interlinkages and Policy Integration’, 3–4.12.2004) pp. 1–18, 
p. 12.

 78. The Commission asserts that its IA has been developed taking into account the established 
procedures in the MS and other OECD countries; IA Working Paper 2004, supra note 
18, p. 3.

 79. IA Communication 2002, supra note 18, p. 3.
 80. IA Working Paper 2004, supra note 18, p. 4.
 81. IA Communication 2002, supra note 18, p. 1.
 82. Ibid., p. 2. The Commission has said that ‘(i)mpact assessment is intended to integrate, 

reinforce, streamline and replace all the existing separate impact assessment mechanisms 
for Commission proposals’.

 83. IA Working Paper 2004, supra note 18, p. 4.
 84. IA Communication 2002, supra note 18, p. 2; see also IA Guidelines 2005, supra note 

18, p. 5.
 85. The Commission’s initial Guidelines were unhelpful and vague in defi ning the mechanism 

which had been adopted, being badly structured, repetitive and poorly written. Although 
expressly intended as an aid for Commission staff  in carrying out IA, the previous 
Guidelines and the Handbook displayed a general lack of intellectual and explanatory 
rigour. For example, the brief passage (four lines!) in the IA Handbook (on ‘understanding 
the causes of problems’ (p. 6) was simply beneath the intelligence of Commission staff, 
as were the assertion that ‘[d]igging deep into problems will often help you to identify 
the most effective form of action’ and the document’s attempts to explain or underline 
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the signifi cance of concepts such as ‘market failure’ or ‘regulatory failure’ (here eight 
lines!) (p. 7) or ‘identifying alternative policy options’, for which examples in relation 
to traffi c and air pollution were given which beggared the imagination (each one line!) 
(p. 14). Neither the preceding nor the present documentation makes reference to even 
vaguely relevant literature on any of the complex topics which are referred to (except 
now to many policy documents and web-sites of the Commission). Very welcome in the 
IA Guidelines (2005) is the list of referral points on different levels within the institution 
itself  for those in search of assistance in the conduct of IA (p. 5), the ‘support structure’ 
and ‘centres of  expertise’ which had been foreshadowed in IA Working Paper (2004, 
4). Later documentation has somewhat improved on this; see, for example, IA Working 
Paper 2004, supra note 18, IA Guidelines 2005, supra note 18.

 86. Like the Handbook 2002, supra note 18, before it (but there woefully), the Guidelines 
2005, supra note 18, display a certain desire to be a primer in public policy formulation 
rather than a staff  guide on conducting impact assessment. Useful comparison can be 
made here with, for example, Consulting and Audit Canada, Benefi t-Cost Analysis 
Guide for Regulatory Programs, BT57-3/3-1995-E (1995) 1–54, which, while not intended 
as a comprehensive handbook on LIA, gives an idea of how such a handbook might 
look. As well, reference can be made here to Hopkins, supra note 7, who provides a 
useful, if  now somewhat dated, survey of RIA guidelines in various OECD countries. 
See also the very detailed studies of techniques of impact assessment in C. Böhret and 
G. Konzendorf, Handbuch Gesetzesfolgenabschätzung (GFA) – Gesetze, Verordnungen, 
Verwaltungsvorschriften (1st edn, Nomos, 2001) and G.V. Schuppert, ‘Gute Gesetzgebung 
– Bausteine einer kritischen Gesetzgebungslehre’, ZG (1999) 1–102; these studies 
themselves are not at all intended as handbooks for practitioners, but ought to serve as 
at least partial guides for preparing such documentation.

 87. IA Guidelines 2005, supra note 18, p. 4.
 88. The Commission asserts that increasing numbers of staff  are being trained in impact 

assessment; IA Working Paper 2004, supra note 18, p. 4, and the IA Guidelines 2005, 
supra note 18, mentions specifi c steps in this regard (p. 6).

 89. The fact the Commission relies merely on a non-binding instrument for establishing IA 
is reminiscent of the early introduction of EIA in many countries. It was very typical, 
perhaps almost invariable, that EIA was fi rst introduced by informal administrative 
guidelines or circulars and became binding law only later, usually after some years. In 
many EU MS a binding statutory basis for EIA was itself  often only the result of the 
requirement imposed by the EIA-Directive itself 85/337/EEC, 27.6.1985, 85 L 337, [1985] 
OJ EEC Nr. L 175/40.

 90. This arguably requires qualifi cation: To the extent that the ECJ has established that 
the Community is subject to human rights standards, whether those of the ECHR, the 
Charter of Fundamental Rights or universal standards, the conformity of Community 
measures with those standards is indeed justiciable. To the extent then that FRIA serves 
to establish this conformity, an element of justiciability is present. To the extent, however, 
that FRIA involves its own set of  specifi c obligations and standards it is, however, 
probably not justiciable. For its part, IA involves no external frame of reference, except 
insofar as it incorporates both subsidiarity control and FRIA, and thus, lacking an 
independent legislative basis, remains wholly non-justiciable.

 91. For example, resolutions of the Göterborg and Laeken Councils, the Better Regulation 
Action Plan COM(2002) 278; and the Commission’s own commitments to the Göterborg 
and Laeken Councils.

 92. The fact that the IA scheme has not been set within a legally binding framework and 
is not justiciable, may provide a partial explanation for the general inadequacy of its 
documentary presentation (referred to above). Had the scheme been couched in a binding 
legal form there would have been a greater incentive for more rigorous and systematic 
formulation.

 93. In its defi nition of  the subject matter of  ‘business regulation impact assessment’, 
the Australian Government stated that ‘[b]usiness regulation is to be taken to be all 
Government actions which directly confer benefi ts or costs on business with the exception 
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of specifi c purchases by the Government’: Commonwealth of Australia, supra note 40, 
p. 29 emphasis added.

 94. IA Communication 2002, supra note 18, p. 2.
 95. IA Communication 2002, supra note 18, p. 5.
 96. IA Working Paper 2004, supra note 18, p. 10.
 97. Ibid., p. 5.
 98. IA Communication 2002, supra note 18, p. 5; see also IA Guidelines 2005, supra note 

18, p. 6, where reference is to ‘[a]ll regulatory proposals’ (emphasis added).
 99.  IA Communication 2002, supra note 18, p. 5; IA Guidelines 2005, supra note 18, p. 6.
 100. Cases C-188-190/80 France, Italy and UK v. Commission [1982] ECR 2545, at paras. 4–7; 

Case C-202/88 France v. Commission [1991] ECR I–1223; Cases C-271, 281, 289/90 Spain 
v. Commission [1992] ECR I–5833; Cases C-281, 283–5, 287/85 Germany v. Commission 
[1987] ECR 3203, at para. 28; see also T.C. Hartley, ‘The Commission As Legislator 
Under the EEC Treaty’, E L Rev 13, 122 (1988).

 101. See generally T.C. Hartley, The Foundations of  European Community Law – An 
Introduction to the Constitutional and Administrative Law of the European Community 
(5th ed., OUP, 2003), pp. 118–120.

 102. IA Working Paper 2004, supra note 18, pp. 11–15.
 103. OECD, supra note 36, p. 49.
 104. It should be noted here that the Commission itself  uses the word ‘screening’ in its 

documentation incorrectly. In IA Communication 2002, supra note 18, p. 15, reference 
is made to the analysis of  impact, and regards the identifi cation of impacts within this 
analysis as ‘screening’. This is not correct usage: impacts may need to be identifi ed in a 
loose way in order to decide whether the proposed measure is to be subject of impact 
assessment at all, but this is fundamentally different from the identifi cation of impacts 
within the analysis which constitutes the substance of an assessment once the decision 
has been taken that the assessment itself  is necessary or required. Only the latter issue 
is what is understood as ‘screening’. Elsewhere the Commission uses ‘screening’ in yet 
another sense, namely in the selection of alternative policy options; IA Guidelines 2005, 
supra note 18, p. 24. This is also not the usual usage and thus misleading. The word 
is used in the present chapter in its hitherto internationally accepted sense. The same 
linguistic error occurs as regards the word ‘scoping’ (infra note 110).

 105. IA Working Paper 2004, supra note 18, p. 10.
 106. IA Communication 2002, supra note 18, p. 6. The point has already been made that 

there may, however, be measures which require inclusion in neither the Annual Policy 
Strategy nor in the Work Programme which nevertheless ought to be subject to IA. 
This is, however, not primarily a problem of the institutional nature of the screening 
but rather of the criteria laid down for assessability in general.

 107. IA Communication 2002, supra note 18, p. 7.
 108. Ibid., p. 8.
 109. IA Guidelines 2005, supra note 18, pp. 6–7.
 110. Here too it must be noted that the Commission’s documentation misuses this word. The 

meaning attributed to ‘scoping’ in IA Communication 2002, supra note 18, p. 15, as the 
actual assessment of identifi ed impacts (using cost-benefi t analysis, cost-effectiveness 
analysis, and so on) is simply not what is meant by scoping in the standard discourse of 
EIA or LIA. Rather the term refers, as stated in the text, to determining the intensity of 
the assessment in relation to the subject matter, what the Commission calls ‘proportionate 
assessment’. Perhaps the Commission has identifi ed this error, as the IA Guidelines 2005, 
supra note 18, p. 8, do refer to determining the ‘depth and scope’ within proportionate 
analysis. Whatever the case, ‘scoping’ is used in the present chapter in its hitherto 
internationally accepted sense.

 111. The form of the Roadmap is laid down in IA Annexes, supra note 18, pp. 4–5.
 112. IA Working Paper 2004, supra note 18, p. 10.
 113. IA Guidelines 2005, supra note 18, p. 7.
 114. IA Communication 2002, supra note 18, p. 6.
 115. IA Working Paper 2004, supra note 18, p. 10.
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 116. Ibid., p. 8.
 117. See IA Guidelines 2005, supra note 18, p. 7.
 118. See IA Working Paper 2004, supra note 18, pp. 8–9; IA Guidelines 2005, supra note 18, 

pp. 16–46.
 119. IA Working Paper 2004, supra note 18, p. 3.
 120. Ibid., Annex 2, pp. 11–15.
 121. IA Guidelines 2005, supra note 18, p. 18.
 122. Ibid., pp. 18–19.
 123. IA Working Paper 2004, supra note 18, p. 8; it is assumed that ‘expected’ is here meant 

as ‘intended’.
 124. Ibid., p. 8 emphasis added; IA Guidelines 2005, supra note 18, p. 22.
 125. The comment has already been made that the Commission’s documentation does not 

always see the clear line between establishing standards for policy preparation and those 
applicable to impact assessment. This is a further example.

 126. IA Working Paper 2004, supra note 18, p. 9.
 127. IA Guidelines 2005, supra note 18, pp. 26, 28). 
 128. Ibid., pp. 29–32; see also IA Working Paper 2004, supra note 18, p. 9. The previous 

Guidelines commented that IA is designed to replace existing schemes such as ‘SME 
fi ches, regulatory analyses, economic studies, ad hoc consultations, business assessments, 
gender mainstreaming, greenbooks and dialogues with lobbies’; IA Guidelines 2002, 
supra note 18, p. 3. Arguably this adds some further breadth to the impacts which might 
be relevant, although it should be noted that the proposition itself  is partly concerned 
with the method or type of assessment and partly concerned with the subject matter or 
context of impact which is to be examined.

 129. IA Guidelines 2005, supra note 18, p. 28.
 130. FRIA Communication 2005, supra note 71, par. 19.
 131. IA Communication 2002, supra note 18, p. 15.
 132. IA Annexes, supra note 18, pp. 42–44.
 133. IA Guidelines 2005, supra note 18, pp. 26–38.
 134. Ibid., pp. 39–42.
 135. Ibid., p. 43.
 136. Ibid. For a more systematic treatment of  evaluative measures, methods and their 

application, see European Commission, Evaluating EU Activities – A Practical Guide 
for the Commission’s Services (DG Budget – Evaluation Unit, 2004) 1–114, available at 
http://europa.eu.int/comm/budget/evaluation/pdf/pub_eval_activities_full_en.PDF; this 
document is, however, concerned with the evaluation of EU activities, not the impact 
of measures, so the focus is a little different. As well, the evaluation considered seems 
mainly directed to budgetary issues, rather than broader impact issues.

 137. Ibid., p. 27.
 138. IA Working Paper 2004, supra note 18, p. 9.
 139. IA Communication 2002, supra note 18, p. 4.
 140. IA Working Paper 2004, supra note 18, p. 8.
 141. Ibid., p. 4.
 142. Text supra notes 12–17.
 143. The OECD has identifi ed as a major weakness that LIA is used consistently for ‘lower-

level or subordinate regulations’ and on regional and local levels (including states in 
federal countries) in only a minority of its Member States (OECD, supra note 36, p. 48). 
‘There is no reason a priori to distinguish between (the various levels)’; ‘the differences 
seem to be related to institutional relationships and historical circumstances rather than 
to rational programme design’. (p. 48).

 144. It is assumed here that any national LIA conducted in an MS in anticipation of legislation 
mandated by a Directive already in force would be, at least legally (and probably 
politically), otiose.

 145. The posited ‘agency’ relationship, ‘EU citizenry – EU legislature’, is by no means a simple 
one. As I have indicated elsewhere (Rowe, supra note 24), the ‘agency’ relationship between 
electorate and legislature does not admit of a simple analysis; although broadly conceived, 
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it is an entirely plausible construct. In the EU context this construct remains plausible, but 
becomes admittedly somewhat stretched. The EU electorate is much less homogeneous 
than that of  an individual MS, even a federal one; the legislature has a signifi cantly 
different construction from that of national legislatures, given the shifting legislative roles 
of the European Parliament and the Council and in particular the indirect democratic 
nature of the Council; and the democratic representative role of the European Parliament 
is in many respects still under construction. In this setting, where the EU electorate is 
arguably not just one principal, but rather perhaps a collection of  25 ‘principals’, the 
legislative and administrative organs of the EU can in certain senses be regarded in fact 
as agents of the MS governments and/or legislatures acting themselves as agents for their 
national electorates. This is surely not a complete analysis of the high-level, democratic 
agency-relationship found in the EU, but refl ects at least one of its vectors.

 146. Applying here, for simplicity, the ‘public interest model’ of regulation; see, for example, 
S. Peltzman, ‘Toward a More General Theory of  Regulation’, 19 J Law & Econ 211 
(1976).

 147. This observation does not contradict the analysis offered in supra note 145. It merely 
serves to emphasise the point made in the third section of  this chapter, that agency 
relationships can sometimes exist between the same entities, but fl ow in different 
directions for different purposes, at different times or in relation to the exercise of 
different functions.

 148. The OECD has made clear that LIA cannot be effectively conducted independent of 
the specifi c measures and institutional design planned, and potential alternatives. See 
text supra note 103.

 149. IA Working Paper 2004, supra note 18, p. 10.
 150. IA Guidelines 2005, supra note 18, p. 9.
 151. FRIA Communication 2005, supra note 71, para. 12. Although in general justifi able, 

it is not clear that the Legal Service in fact presents any signifi cant specialisation in the 
human rights fi eld, in contrast to the many classical fi elds of Community law, such as 
the internal market. If  only against this background, the establishment of a Community 
human rights agency can easily be justifi ed.

 152. Relevant here is: European Commission, Communication on the Collection and Use of 
Expertise by the Commission – Principles and Guidelines —‘Improving the knowledge 
base for better policies’, 11.12.2002, COM(2002) 713 fi nal.

 153. See IA Working Paper 2004, supra note 18, p. 7.
 154. Ibid.
 155. IA Guidelines 2005, supra note 18, pp. 9–11; IA Working Paper 2004, supra note 18, 

p. 7; see also European Commission, Communication – Towards a Reinforced Culture 
of  Consultation and Dialogue – General Principles and Minimum Standards for 
Consultation of  Interested Parties by the Commission, 11.12.2002, COM(2002) 704 
fi nal.

 156. IA Working Paper 2004, supra note 18, p. 10.
 157. IA Guidelines 2005, supra note 18, pp. 14–15.
 158. LIA might be seen to relate to the fi nal decision (adoption of a legislative proposal, etc.) 

as risk assessment does to risk management, the distinction being between the provision 
and use of information; see the contribution of Rudloff and Simons in this book.

 159. IA Guidelines 2005, supra note 18, p. 15.
 160. Ibid., pp. 14–15.
 161. Ibid., p. 15, n. 27.
 162. Ibid., p. 15.
 163. See the contribution of Larsson and Trondal in this book.
 164. IA Working Paper 2004, supra note 18, p. 10; more detail is provided in IA Guidelines 

2005, supra note 18, p. 45.
 165. J.Q. Wilson, ‘The Politics of Regulation’, in J.Q. Wilson (ed.), The Politics of Regulation 

(Basic Books, 1980) pp. 357–94 at pp. 367 ff.
 166. Taken from R.A. Tomasic, ‘Towards a Theory of  Legislation – Some Conceptual 

Obstacles’, Statute L Rev 84–105 (1985), p. 99. See there a discussion of further variations 
in implementation practice and outcome (99 ff.).
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 167. The underlying assumption – that legislative measures can be imagined which cost 
(next to) nothing – is never articulated, for reasons which should be obvious, yet 
the proposition needs only to be stated in order to demonstrate its ridiculousness. A 
too narrow evaluation of, for example, cost-saving, focused solely on public agency 
requirements (and the consequent burden imposed on the public purse), may easily 
overlook effi ciency losses in the economy as a whole or unacceptable redistributive effects 
of measures of deregulation or privatisation. Ironically, however, comprehensive and 
balanced LIA would almost certainly show in very many cases that gains from legislative 
measures exceed – often signifi cantly – the cost of such measures to the state itself.

 168. One of the asserted goals of IA in the EU was to achieve, inter alia, more ‘self-restraint’ 
to the Commission’s work; European Commission Vice-President Günter Verheugen, 
Press Release: ‘Better regulation – Commission strengthens rules for impact assessments’, 
15.06.2005, IP/05/73. Applied out of context, this may lead to similarly unsupportable 
results as the just-mentioned singular focus on administrative cost.

 169. For example, the earlier American ‘planning programming and budgeting system’ (PPBS) 
has been argued to have been too ambitious. There each public measure with budgetary 
implications was subject to the need for justifi cation or explanation. It was impossible 
to achieve a comprehensive overview, the methodology demanded a huge administrative 
effort and led to formulaic justifi cations for measures; see, for example Schäffer, supra 
note 54, p. 405. Reliance on formulaic justifi cations – or sometimes merely exculpations 
– is not unusual. The earlier German LIA, the so called ‘blue book’ questionnaire, was 
not much more than a series of formulaic questions and answers. The same could be 
said for the EC human rights scrutiny regime (SEC(2001)380/3) which preceding the 
recent changes consisted of one, sometimes two, sentences which did not necessarily 
rely on any substantive inquiry.

 170. Schäffer, supra note 54, uses perhaps more appropriately the expression ‘political 
evaluations’ (p. 405).

 171. Ibid., p. 405.
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15.  Re-conceptualising Europeanisation 
as a public law of collisions: 
comitology, agencies and an 
interactive public adjudication 

 Michelle Everson and Christian Joerges

INTRODUCTION: BRINGING THE PAST TO BEAR

The notion that European law is a law sui generis is one so often uttered 
that it could now be considered a simple truism, a phrase with universal 
validity, but no immediate explanatory power beyond its own self-referential 
replication of  the stated origins of  European law outside the law of  the 
state and outside the normal international legal framework (law of states). 
After all, no restatement of the unique nature of European law, however 
forceful, can hope to overcome fundamental problems posed by, say, the 
Bundesverfassungsgericht in its own assertion of  the equal validity of  a 
German constitutional order.1 This, nonetheless, is not wholly fair to the 
appellation: the sui generis conception of European Law does have meaning, 
at least to the degree that its origins outside statal frameworks explain its 
peculiar operations, its recourse to ‘supremacy rather than sovereignty’. 
However, a certain critique must be allowed of the ‘unique European legal 
conception’, above all where it creates artifi cial barriers between current 
European legal thinking and a heritage of  western legal theory and 
conceptualisation that might prove to be of greater explanatory worth in 
relation to radical European legal constructions than a simple, and sometimes 
regressive (in effects at least) assumption that any curious European legal 
phenomenon is explained by quick reference to its ‘uniqueness’.

‘Bringing the past to bear’ then is the aim of this chapter, not in any retrograde 
sense of cancelling out half  a century of European legal evolution through 
its recapture within traditionalist doctrinal terms, but rather within a radical 
agenda, in which the reinvigoration of half-forgotten legal commentators 
and curiously disregarded (in European legal terms) national legal theories 
is meant to serve the breaking of an impasse in a current European law that 
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trumpets its supremacy as a panacea to all assaults on its authority. ‘A law 
is a law for all that’, and European law in all its apparent uniqueness, is only 
a further legal step along a twentieth and twenty-fi rst century continuum 
of legal grappling with issues of the social relevance of law, the limitations 
in judicial and legal ‘political’ direction and the interpenetration within 
an overarching and interconnected (post-national) legal framework of 
competing but legitimate claims to political legitimacy.

In restating an already often detailed commitment to a notion of 
‘Deliberative Supranationalism’ as a legitimising framework for European 
integration,2 this chapter thus seeks to make explicit the origins of  that 
term, not within current concerns with deliberative versus representative 
democracy,3 but rather within pre-war schisms within private international 
law (PIL) and post-war efforts more closely to detail the relationship of ‘laws’ 
with their societies. The results are radical: European law must recognise its 
political limits. A European constitutionalism cannot fi nd its legitimising 
Grundnorm in the self-referential trumpeting of its own supremacy; rather, 
the self-legitimising impulse within European law is surely to be found 
and secured in a radicalisation of  the confl icts of  law concept, and its 
proceduralisation and dedication to the pursuit of civilised political (non-
legal) interest consideration.

CONFLICT OF LAWS VERSUS PRIVATE 
INTERNATIONAL LAW AND INTERNATIONAL 
PUBLIC LAW

For students of  international relations and European integration, 
international law and European law represent the legal dimension of 
their inquiries. But the legal system is much richer: each and every fi eld 
of law (private law, economic law, labour law, administrative law) has an 
international branch, and private international law (PIL) fi gures as the 
queen mother of all of them. The (recent) legal history of international law 
and PIL is part of the political history of the sovereign nation state, and the 
conceptualisation of international relations by the various legal disciplines 
is based on the same paradigm as traditional theories of  international 
relations. International law (ius gentium) was traditionally confi ned to an 
ordering of interstate relations and its contents and validity was based on 
their ‘will’. National public law, in particular the administrative law of 
nation states, was perceived from ‘outside’ and in transnational contexts 
as an emanation of  sovereignty. A truly ‘international’ public law was 
inconceivable since the very notion of an authority higher than that of the 
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sovereign nation state was itself  inconceivable. Instead, all ‘international’ 
public and administrative law, all mandatory law, was engaged in the one-
sided delineation of the sphere of application of national provisions. This 
is because a state may recognise another sovereign but cannot exercise that 
state’s sovereign power.4 

In contrast, private international law (PIL) in the von Savigny tradition 
was more universalistic in its orientation. This universalism was based 
upon an understanding of private law as the organiser of strictly private 
relations in what was, by defi nition, an apolitical (civil) society, that is, 
Gesellschaft, and an application of foreign private law was not perceived 
as a threat to the sovereignty of  the forum state. This ensuing type of 
PIL universalism is fully compatible with the refusal to support foreign 
regulatory objectives, considering such ‘political’ dimensions to be beyond 
the scope of private law. 

Private international law has, of course, developed enormously since its 
so-called classical era, but in Germany in particular the prevailing view has 
retained its Savignian legacy. It will suffi ce here to restate the main points 
as given in the leading textbook.5 

PIL determines the applicable law in cases with foreign elements, that 
is ‘links’ to, or relationships with, different legal systems. Its rules of rule-
selection are, in principle, indifferent as to the contents of the potentially 
applicable laws. In that respect PIL-justice is categorically different from 
substantive justice: what it seeks to determine is not which law is better or 
more just but, rather, which legal system should govern. It is exactly this 
indifference towards content that enables national courts to accept and apply 
foreign law; indeed, it is thanks to this indifference that PIL’s selection rules 
can be accepted by all jurisdictions, thus furthering the equality of decisions 
over legal controversies all over the world (‘Entscheidungseinklang’). This 
type of universalism, however, is conceivable only in private law because 
only in private law, where the rules are dedicated to justice between private 
parties and thus apolitical, was it assumed that sovereignty is not affected 
by the application of a foreign law. In contrast, in all fi elds of public law 
and wherever political objectives are pursued through law, all the courts can 
do is to determine unilaterally their own law’s scope of application; they 
are not supposed to implement the commands of a foreign sovereign. As 
Germany’s maître penseur puts it so succinctly: ‘Every State is an association 
of the citizens within it. ... Every State promotes its own commonwealth in 
its own country; is free (master in its own house), accepts no orders from 
outside, and tolerates no judge over itself.’6 

This is, however, not the notion of confl ict of  laws we wish to suggest 
should be brought to bear in the law of  the European Union. On the 
contrary, Europe and its law have, in effect, overruled the very principles 
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cited above. The most visible break with the tradition is Article 28 (ex Art. 
30) and the duty to ‘recognise’ (that is to apply) the law of other Member 
States; however, and importantly so, that rule also responds to a confl ict of 
laws. The discrepancy that exists between PIL traditionalism and European 
law has not done away with the necessity of developing rules to deal with 
differences between legal systems. Rather, norm collisions are omnipresent 
within the EU, where diversity has become a value with constitutional 
status,7 and it is not the elimination of diversity and norm collisions but 
the responses to diversity and the treatment of collisions that characterise 
the post-national quality of EU law. 

In explaining this thesis, we need to take a detour and present an American 
alternative to the Savignian tradition in PIL. In 1959, Brainerd Currie 
published an article in which he summarized his ‘misgivings concerning 
our method of handling problems in the confl ict of laws’.8 In what was an 
important move, Currie started to make such misgivings public in 1958, 
continuing to do so until 1973, and he was successful in that he provoked 
intense debates, primarily in the US, but occasionally also abroad.9 Indeed, 
this move can be considered all the more successful by virtue of the fact that 
Currie’s insights and queries still preoccupy the PIL agenda to this day. 

The strength of this infl uence need not concern us here in any detail;10 
however, two elements of  his approach are of  crucial importance to our 
argument. The fi rst is quite simple: all law, even our private law, has become 
‘politicised’, in the sense that we understand it as a response not only to 
private quarrels but also to issues of  social signifi cance. This is why one 
can attribute ‘policies’ to private law rules and even talk of  an ‘interest’ 
of  a polity in the application of  its policies. Currie utilised the (rather 
unfortunate) term ‘governmental interest’ for this commitment, stating 
that:11

1. Normally, even in cases involving foreign elements, the court should be 
expected, as a matter of course, to apply the rule of decision found in the law 
of the forum.

4. [‘False problems’] If  the court fi nds that the forum state has no interest in 
the application of its policy, but that the foreign state has, it should apply the 
foreign law.

5. [‘True confl icts’] If  the court fi nds that the forum state has an interest in the 
application of its policy, it should apply the law of the forum, even though the 
foreign state also has an interest in the application of its contrary policy.

All of these directives, amounting as they did to an assault on the most 
precious values and achievements of  PIL, namely its tolerance towards 
foreign law, provoked heated debates. They brought a political dimension 
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into the citadel of private law without indicating how the law could cope 
with this unruliness, and these objections caused Currie (1963b) to modify 
his position somewhat in his later writings, where he conceded that courts 
should in cases of ‘true confl icts’, especially where their own jurisdiction 
was ‘disinterested’, resort to a ‘moderate and restrained interpretation’, 
thus avoiding confl icts.12

Nevertheless, despite this moderated stance, Currie’s second query, 
namely his concern about the epistemic and constitutional limits of  the 
judiciary, remains in place:

[C]hoice between the competing interests of  co-ordinate states is a political 
function of a high order, which ought not, in a democracy, to be committed to 
the judiciary: … the court is not equipped to perform such a function; and the 
Constitution specifi cally confers that function upon Congress.13 

Currie (1963 [1959]) is not as hostile towards foreign public law as 
traditional PIL. But his call to accept the reign of foreign policies in the 
forum is based upon a kind of ‘supremacy’ of governmental interests and 
policies over law: in cases of false and avoidable confl icts, the forum state 
does not need to decide upon a confl ict of laws proper but simply respects 
the concerns of  states. In a more legalised terminology: The forum does 
not apply legal principle but exercises comitas.14 

European law, however, cannot tolerate this type of indifference towards 
the mandatory law of  European Union member states, which amounts 
to blunt rejection in cases of  true confl icts, but it is unable to overcome 
the epistemic impasses of  adjudication and enhance the policy-solving 
capacities of  courts by means of  treaty amendments or legislative fi at. 
Instead, European law has to resort to alternative legal strategies and 
institutional devices, and this has, in fact, already been accomplished to a 
substantial degree. The explanation of this optimistic statement requires a 
second brief  detour, this time into legal theory. 

CONCEPTS OF A POST-INTERVENTIONIST LAW 
AND THE TURN FROM GOVERNMENT TO 
GOVERNANCE

The legal debates of  the late 1960s and most of  the 1970s, in Germany 
and elsewhere, were focused on the critique of  legal formalism and the 
search for a new ‘substantive’ or ‘material’ legal rationality, which would 
further a socially progressive agenda. The optimism of that period, however, 
was not to last for long. There was widespread disappointment over the 
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implementation of ‘purposive’ legal programmes aimed at social change 
through problem-solving (‘Zweckprogramme’),15 and a growing concern 
regarding law’s ‘intrusions into the life-world’16 through social policy 
prescriptions. It became common ground in ‘sociological jurisprudence’ 
and among the proponents of ‘law and …’ studies that economic processes 
were embedded within societies in far more complex ways than a simple 
market-state dichotomy might have suggested. 

The normative and pragmatic critiques of both purposive programmes 
and command-and-control regulation motivated a search for alternatives, 
such as self-regulation, soft law, and what is now called ‘governance’ 
arrangements. In terms of  legal theory, this movement stimulated the 
development of the theory of ‘refl exive law’17 and of ‘proceduralisation’ as 
a new legal paradigm,18 and both of these concepts based themselves upon 
more indirect and organisational forms of legal programming through which 
the law could avoid overburdening itself  in terms of policy prescription. 

At this point a related, albeit not as famous, idea should also be mentioned. 
In contrast to the mechanisms Friedrich A. von Hayek (1968) praised as the 
‘discovery procedure of competition’,19 complex democratic societies resort 
to co-ordinated forms of  problem-solving, to a ‘discovery procedure of 
practice’ in which political and societal actors accommodate their interests 
and balance confl icting policy goals, while the law has to content itself  with 
supervising the fairness of such activities.20 

All of the concepts mentioned ‘delegate’ problem-solving endeavours to 
non-legal operations and re-integrate their outcome into the legal system by 
assigning legal validity to the solution found. They use law as an organiser 
and supervisor of processes but do not expect that exercises in classical legal 
methodologies suffi ce to generate the answers the law has to produce.21 The 
term ‘governance’ was not yet en vogue at the time, and what we are by now 
used to calling governance arrangements were already widely established. 
Since then the debate on the ‘legitimacy’ (or the ‘constitutionalisation’) of 
these practices has become deeper and more differentiated.22 The theoretical 
moves of  the 1980s have not become outdated, however, but continue 
to inspire the search for yardsticks and criteria with which governance 
arrangements have to comply if  they are to ‘deserve recognition’. 

The links between our notes on the debates of the 1980s and the previous 
and following sections should be stressed here. First, confl icts between the 
policy objectives pursued by legislatures are by no means restricted to 
international constellations; rather, these confl icts are a constitutive feature 
of the law of democratic societies – law has to endure pluralism and ongoing 
contestation. The legal systems of  such polities cannot and should not 
prioritise one objective over others but, rather, should take account of 
the fact that the wisdom and power of  the law are limited. In terms of 
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confl ict resolution, therefore, the law should encourage the concerned actors 
themselves to take up the search for problem-solving and interest-mediation. 
It should ensure that their activities respect principles of fairness, enhance 
their deliberative quality, and then eventually acknowledge such societal 
norm generation. It is in this way that law can respond to collisions and 
contestations, and it can thus be characterised as confl icts law.

EUROPEANISATION AS PROCESS: DELIBERATIVE 
VERSUS ORTHODOX SUPRANATIONALISM

You cannot have it all. Europe cannot aspire to become a unitary state 
underpinned by a unitary cultural identity and at the same time defend its 
diversity, its post-state quality and cultural diversity. Nicolaus von Cues’s 
unitas in diversitas is the more appealing formula – ‘united in diversity’23 
being its proper translation. How could that appealing formula be 
substantiated?

Conceptualising the EU

As lawyers we have heard the messages so often and, indeed (some of 
us), have even taken them seriously. Europe is not a federation, but it is 
more than a regime.24 It is a ‘heterarchical’ multi-level system sui generis25 
that must organise its political action in networks.26 And since the powers 
and resources for political action are located at various and relatively 
autonomous levels in the EU, coping with functionally interwoven problem-
constellations will depend on communication between the various actors. 
This observation concerns something like ‘normative fact’, suggesting 
as it does that the interdependence of the concerned actors will produce 
a normative fabric that can exert factual power. In his account, Jürgen 
Neyer (2003) posits that the EU-specifi c conditions for political action 
favour a deliberative mode of communication that is bound by rules and 
principles, where arguments are only accepted if they are capable of universal 
application,27 and such considerations can be easily reconstructed in the 
language of  the law. The European legal framework is neither designed 
merely to secure fundamental freedoms, nor to create a new European 
state. Instead, the purpose of European law is to discipline the actors within 
the Community in their political interactions and to guide strategic action 
towards a deliberative style of politics. European law should leave ‘vertical’ 
(‘orthodox’) supranationalism behind and, instead, found its validity as 
law on the normative (deliberative) quality of the political processes that 
create it.28 That said, it is also clear that no state in Europe can make or 
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refrain from making decisions without having ‘extra-territorial’ impacts 
on its neighbours.29 Provocatively put, perhaps, but brought to its logical 
conclusion this means that nationally organised constitutional states are 
becoming increasingly incapable of  acting democratically. They cannot 
include all those who will be affected by their decisions in the electoral 
processes, and vice versa – citizens cannot infl uence the behaviour of those 
political actors who are taking decisions on their behalf. It would, therefore, 
appear to be a legitimate step for Europe to require its Member States to 
design their national laws with the view of accommodating Community 
law. In the same vein, it would also seem sensible to afford to citizens of 
Member States legal rights that are truly European, given that they allow 
national citizens to compare their own laws with laws and experiences in 
other Member States.

These normative claims of ‘Deliberative Supranationalism’ should not 
be portrayed as wishful thinking, for they are, albeit in other terms, both 
well documented and variously canonised in real existing European law 
in doctrines such as the following: Member States of the Union may not 
enforce their interests and their laws without restraint; they are bound 
to respect European freedoms; they may not discriminate; they may only 
pursue ‘legitimate’ regulatory policies approved by the Community; they 
must co-ordinate their actions in relation to the identifi cation of regulatory 
concerns, and they must design their national regulatory provisions in the 
most Community-friendly way. 

So, what is the meaning of  all of  this for the relationship between 
European and national law in general, and the Europeanisation of private 
law in particular? How do these very abstract suggestions relate to the 
confl ict of laws problematic outlined in the second section of this chapter 
and to the theoretical debates referred to in the third section. To answer 
these questions, we will, fi rst of all, begin with a presentation of a rough 
typology of confl ict constellations, and then restate an analytical distinction, 
namely that between Deliberative Supranationalism I (DSN I, infra 3) and 
Deliberative Supranationalism II (DSN II, infra 4).30 

THREE TYPES OF CONFLICTS

1. ‘Bundesrecht bricht Landesrecht’. European law trumps national law. 
This supremacy suggests a vertical confl ict between European law and 
national law; indeed, supremacy is a confl icts rule that has been so 
successfully justifi ed so many times that we tend to take it for granted. 
But surely, there are some limits? Does this confl icts rule actually mean 
that European secondary law trumps national constitutional law? Was it 
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really surprising that the German Constitutional Court in its Maastricht 
judgment claimed a competence in the interpretation of the fundamental 
rights of Germany’s basic law?31

2. Horizontal conflicts between national legal systems are no longer 
governed exclusively by traditional PIL rules and principles. European 
law, especially through its non-discrimination provisions, can exert 
corrective effects. Most importantly in the present context, European 
law cannot tolerate the principled refusal not to apply another Member 
State’s ‘public’ law. It even empowers European citizens with the right to 
expose the laws enacted by their own ‘sovereign’ to judicial scrutiny.32 
To this confl ict-of-laws revolution we will return under the heading of 
‘Deliberative Supranationalism I’.33 

3. In terms of its problem-solving ambitions and capacities, European law 
is typically incomplete; it cannot cover all aspects of  interdependent 
problem constellations, and this can be illustrated by means of two very 
simple examples: European competition law may legalise the contractual 
conditions of distribution agreements that national contract law holds 
to be unfair and thus invalid, and European law may approve a new 
drug when it is national law that decides on the remuneration of patients 
by national insurance schemes. Such confl ict constellations, we term 
diagonal.34 They result from the assignment of competences to different 
levels of governments and, in these cases, it follows from the principle 
of  enumerated European competences that the supremacy rule must 
not be applied.

DELIBERATIVE SUPRANATIONALISM I: 
EUROPEAN LAW AS CONFLICTS LAW AND 
CONFLICTS LAW AS A LAW OF LAW-MAKING 

The principles and rules mentioned at the end of the subsection IV.1 are 
meant to illustrate how a ‘deliberative’ supranationalism responds to 
differences between laws. We will (a) fi rst restate the normative foundations 
before (b) explaining how this perspective changes our perception of 
European primary law and Europeanisation processes.

The Case Against Orthodox Supranationalism Restated

The basic claim of this chapter is that ‘Deliberative Supranationalism’ offers 
a revised understanding of the supremacy of European over national law. 
It conceptualises a form of European law that responds to differences in 
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the laws of the EU Member States by resorting to principles and rules that 
are acceptable to all the national polities concerned. The normative basis 
for this correction of  democratic polities is a ‘nation-state failure’; this 
failure comes to bear in the extra-territorial effects that any ‘closed’ polity 
is bound to produce.35 

Deliberative Supranationalism can hence be conceptualised as a 
supplement to the model of the constitutional nation-state. It respects the 
nation-state’s constitutional legitimacy while simultaneously clarifying and 
sanctioning the commitments arising from its interdependence with equally 
democratically legitimate states, and with the supranational prerogatives 
that the institutionalisation of this interdependence requires. The legitimacy 
of supranational constraints imposed upon the sovereignty of constitutional 
states seems obvious: extra-territorial effects of national policies might be 
(un-)intended; however, they are real and unavoidable in an economically 
and socially interdependent community. This raises the question of how a 
constitutional state can legitimise the burden it unilaterally imposes upon 
its neighbours. An old question, but one that poses itself  with new urgency. 
The globalisation of  markets has led to an even greater intensity in the 
interchange of extra-territorial effects between states, such as environmental 
costs and the energy used in the production of goods for export, and, on such 
a view, territorial boundaries have become an ambiguous category of polity-
boundaries. The principle of ‘no taxation without representation’ can claim 
universal validity because the very idea of  democratic constitutionalism 
requires that constitutional states apply this principle against themselves and 
hence take the interests and concerns of extra-territorial stake-holders into 
account; a supranational constitutional charter, therefore, does not need 
to represent a new ‘state’. Nor does supranationalism require democracies 
to concede a right to vote to non-nationals, but it does require that the 
interests and concerns of non-nationals should be considered even within 
the national polity. In this sense, supranationalism does convey political 
(procedural) rights – not just economic freedoms – to Community citizens. 
In this reading, supranationalism is a fundamentally democratic concept. 
The ‘supremacy’ of European law should be re-interpreted as giving a voice 
to ‘foreign’ concerns and imposing corresponding constraints upon Member 
States. Supremacy calls for the identifi cation of  rules and principles to 
ensure the co-existence of different constituencies and the compatibility of 
these constituencies’ objectives with the common concerns they share. 

‘Supremacy’ is not properly understood if it is ascribed to some sui generis 
transnational body of law. European law requires the identifi cation of rules 
and principles that ensure both the co-existence of different constituencies 
and the compatibility of these constituencies’ objectives with the common 
concerns they share. Only in that sense is it ‘supreme’.
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Juridifying Deliberative Supranationalism

A legal framework should be provided by Community law to structure 
political deliberation around precisely these issues. The ECJ has a 
constitutional mandate to protect such legal structures and principles, and 
to resolve controversies surrounding their contents. Here we will have to 
refrain from presenting our evidence in much detail and simply claim that 
European law has repeatedly managed to civilise national idiosyncrasies, 
with good reasons and considerable de facto success.36 

One legendary example may serve to illustrate these contentions. In 1979 
the Cassis de Dijon case37 saw the European Court of  Justice declare a 
German ban on the marketing of a French liqueur – the alcohol content 
of  which was lower than its German counterpart – to be incompatible 
with the principle of free movement of goods (Article 30 EC Treaty, now 
28 EC). The ECJ’s response to the confl icts between French and German 
policies was as convincing as it was trifl ing: any confusion on the part of 
German consumers could be avoided, and a reasonable degree of protection 
against erroneous decisions by German consumers could be achieved simply 
by disclosing the low alcohol content of  the French liqueur. With this 
observation, the Court redefi ned the constitutional competence to review 
the legitimacy of  national legislation that presented a non-tariff  barrier 
to free intra-Community trade, a move that was of principled theoretical 
importance and had far-reaching practical impact. 

To translate the argument into the language of confl ict of laws, what the 
ECJ did was to identify a ‘meta-norm’ that both France and Germany, as 
parties to the confl ict, could accept. Since both countries were committed to 
the free trade objective, they were also prepared to accept that restrictions 
of free trade must be based on credible regulatory concerns.

The implicit rejection of  the legacy of  traditional doctrines on the 
treatment of  foreign public law has become a necessity because product 
regulation, market-creating and market-correcting regulatory policies are 
nothing exceptional. There is no such thing as an unregulated product. 
Trade with ever more sophisticated products ‘requires’ the development 
of regulatory machinery ensuring the ‘trustworthiness’ of  such products 
– and the Member States of  the EU have to recognise, mutually, these 
concerns. And the ECJ has, in fact, dealt with these implications quite 
sensitively, acknowledging that the autonomy of Member States deserves 
recognition but also, as Fritz Scharpf (1994)38 has put it, that its exercise 
must be community-compatible.

Two further discrepancies between European and traditional confl icts of 
law should be underlined. European law does not typically choose between 
the given rules of two jurisdictions but requires amendments of national law. 
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These changes may look marginal but can have far-reaching effects. European 
confl ict solutions have an instigating function: they require changes, initiate 
learning and further transformations – they organise diversity. To conclude 
with a defensive remark: DSNI is not about constituting some form of 
transnational democracy; confl ict of  laws has never aspired to such a 
thing. Instead, DSNI is about the respect of  constitutional democracies 
and the limitation of one of their failures. It is neither antidemocratic nor 
technocratic; indeed, this second point can be better explained in the context 
of the discussion of comitology.

DELIBERATIVE SUPRANATIONALISM II

Member States are being asked to make changes to their legal systems 
– changes that should in principle take place to guarantee that Europe’s 
innovative impact will help national legal systems to evolve sensibly. 
European secondary law is widely understood as an alternative to the 
organisation of unitas in diversitas just described. It is perceived and studied 
in terms of ‘compliance’ and ‘implementation’, and the differences are by no 
means as fundamental as this terminology may suggest. Texts adopted in the 
European legislative process cannot refl ect a uniform understanding. These 
legislative acts always and necessarily look different from the perspective of 
national legal systems simply because the adaptation of each of the national 
systems to the European prerogatives must refl ect national traditions and be 
incorporated into non-unitary contexts. This is why comparative studies on 
‘compliance’ with European directives have revealed signifi cantly different 
compliance patterns, Europeanisation processes which mirror Europe’s 
diversity quite faithfully.39 For exactly that reason, European legislation 
has been content with adopting ‘directives’ and, especially in the realm 
of  regulatory politics, legislative frameworks, which did not foresee just 
one central authority but gave rise to the infamous committee system that 
organises the ‘implementation’ of Community law as an ongoing process. 
Diversity is just one reason for this phenomenon; the second is the ‘nature’ 
of  the problems to which this type of  legislation has to respond. The 
failures of  legal interventionism that have preoccupied legal theory and 
sociological jurisprudence since the early 1980s and prompted the turn 
from government to governance40 are all present at the European level, 
and they are particularly burdensome here because the Community lacks 
the competences and the resources to build up some genuine administrative 
machinery of its own – it simply has to resort to institutionally unforeseen 
governance arrangements. However, it should also refl ect upon its constant 
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institutional innovations and seek to ensure their legitimacy so that they 
‘deserve recognition’.41

New Modes of Transnational Governance in the EU

To repeat, it seems unsurprising that Europe has developed transnational 
governance structures, and that these have unfolded their own logic and 
significance. The dynamics of  this development cannot be described 
comprehensively here, let alone be analysed in their full complexity.42 In 
order to characterise the differences between the adaptation processes 
that European law initiates at the national level of  governance and the 
level of transnational dynamics, and the process of co-ordination between 
both levels, it is necessary to reiterate the distinction between DSNI and 
DSNII that has been repeatedly made since 2001;43 namely, that ‘DSNI’ 
is a law of  confl icts mediation, while ‘DSNII’ is a law that responds to 
the apparently irresistible transformation of institutionalised government 
into transnational governance arrangements. This differentiation is not 
meant to overrule the grounding of  Deliberative Supranationalism in a 
confl ict-of-laws methodology, but rather pays tribute to what has been 
characterised above44 as Brainerd Currie (1963 [1959])’s second concern, 
namely his reluctance to accept any judicial evaluation of confl icting foreign 
policies and ‘governmental interests’. We can update his terminology and 
restate his concern: courts have neither the legitimacy to subject their home 
jurisdictions to some transnational governance arrangement, nor are they 
equipped with the management capacities and epistemic resources needed 
to fi nd out what ‘good’ transnational governance might require. However, 
while these points are all still valid in principle, what Currie did not observe 
and could hardly have predicted, was the transformation and evolution of 
regulatory practices during the last decades – and, in particular, the turn 
from government to governance, which both enabled and forced the legal 
system to content itself with proceduralised controls. That turn has affected 
national legal systems substantially,45 but the case for governance proved 
to be even more compelling at the European and international levels. This 
is because institutional frameworks that establish the common European 
market ensure the functioning of  international trade and a globalising 
economy are required, and these frameworks cannot be built upon the 
administrative infrastructures nation states have at their disposal. The forms 
vary enormously. Within Europe we witness the establishment of ever more 
‘agencies’, the design of new regulatory strategies and forms of co-operation 
between and across all levels. What they have in common, however, is that 
they ‘delegate’ problem solving to non-legislative levels, and engage experts 
and societal experts in the consideration of these responses. 
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The paradigmatic institutional setting in Europe is a broad legislative 
framework with a generalising response of  such vagueness that the 
implementation process will require additional decision-making, which 
cannot be adequately understood as a mere ‘application’ of the legislatively 
approved principles. Can such a process be understood in the terms of 
confl ict-of-laws? Yes, if one subscribes to the characterisations substantiated 
above. To reiterate, confl ict of laws is not about the selection of rules, the 
proper choice among a given set of  ready-made responses to regulatory 
issues. It is about the search for a response to legal diversity that ensures 
compatibility with Community concerns while respecting the autonomy 
of  democratically legitimated actors.46 What else, then, is at stake when 
‘implementation’ is delegated to a composite of  European and national 
governmental and non-governmental actors? The answer will depend on 
the governance arrangements under scrutiny, and cannot be comprehensive 
and general. However, both cases addressed here – comitology and agencies 
– do, it is submitted, fi t into the confl ict-of-laws paradigm, albeit more or 
less surprisingly.47

The Example of the Committee System (Comitology)

Comitology is just one of the new modes of governance, albeit a particularly 
prominent one. Its institutional history is old and well documented48 and 
our knowledge as to its functioning is comparatively solid.49 The academic 
debate, however, is intensive as comitology is a moving target, within which 
all institutional actors continue to pursue their particular strategies.50 The 
European Parliament pleads for more supervisory powers, whereas the 
European Commission would like to become the head of Europe’s regulatory 
machinery and work with ‘executive’ agencies rather than committees in 
which the Member States remain infl uential. The Draft Constitutional 
Treaty, in Articles 32–36, has adopted the recommendations of the Working 
Group XI of the Convention on ‘simplifi cation’,51 in which three types of 
non-legislative acts are listed: delegated regulations, European implementing 
regulations and European implementing decisions to be adopted by the 
Commission.52

It is diffi cult to see what is to be ‘simplifi ed’ by these proposals. And it 
would be misleading to present the suggested substitution of comitology 
by Commission-led European administrative machinery as a purely 
technical innovation. It seems safe, however, to predict that the proposed 
amendments will have very limited effects. Their framing and wording can 
only camoufl age but not remove the political and normative dimensions of 
‘implementing’ acts. The assignment of these acts to the Commission cannot 
overcome the objections and anxieties, which so far have been articulated 

Hofmann 05 chap15   525Hofmann 05 chap15   525 4/5/06   08:26:244/5/06   08:26:24



526 Cross-section analysis

through representatives of the Member States. It thus appears to be certain 
that the issues discussed in the debates on comitology will remain on the 
European agenda. 

These issues all concern Europe’s aspiration to realise its unitas in 
diversitas, and four points in particular deserve to be mentioned.

First, is it reasonable or even conceivable to conceptualise unitary European 
market governance? The comitology system has fostered a bundling of 
resources and the involvement of  the national level of  governance while 
retaining the supervisory and ultimately autonomous decision-making 
powers of the Member States. 

Second, the type of activity performed via comitology does not fi t into 
our inherited understandings of legislation, adjudication and rule-bound 
administration. This phenomenon both mirrors and embodies the functional, 
structural and normative tensions that characterise modern markets. These 
markets are ‘politicised’; politically accountable and economic actors cannot 
simply disregard the concerns and anxieties of market citizens (‘consumers’). 
However, neither the political nor the legal systems can provide the epistemic 
and managerial capacities that would ensure their effective functioning and 
social responsibility. Hence it is unsurprising that comitology is composed 
of  technical experts and (‘political’) governmental bodies, and also that 
societal actors take an interest in its functioning. Comitology hovers 
between ‘technical’ and ‘political’ considerations, between functional needs 
and ethical/social criteria. The system represents indeed an ‘underworld’,53 
albeit one that ensures the social embeddedness of markets, without which 
Europe’s common market would cease to function. Therefore, to link these 
observations and theses to the introductory sections on confl ict of laws and 
on legal theory, it can be stated that:

Comitology responds to the non-unitary social embeddedness of the European 
‘common’ market. In the European constellation, market governance continues 
to require that the concerns of various jurisdictions be accommodated, and these 
responses can be neither produced nor attributed to some superior and unitary 
authority. They result, rather, from the search for responses that the polities 
concerned can endorse. In view of its affi nities to the horizontal confl ict of law 
in the EU, comitology can be understood as a confl ict-of-laws mechanism.

The committees have to respect the pertinent legal framework within which 
they operate as well as general principles of European law; however, they cannot 
deduce the contents of their responses from these texts but, instead, need to be 
productive. This is why their search activities can be understood as a ‘discovery 
procedure of practice’,54 – although this is, of course, not to say that these searches 
will always be successful!
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The third issue is the thorniest one: Does comitology deserve recognition 
or how can its legitimacy be enhanced? Some objections are easy to refute, 
others less so.

Comitology as technocratic governance
National and European administrators and all kinds of experts are involved 
in comitology. This composition seems kafkaesque. The technocratic critique 
is, naturally, immanent. The point that comitology appears to be technocratic, 
and operates within a hegemonic organisational structure has often been 
repeated, most recently by Hauke Brunkhorst (2005).55 However, this is not 
what was observed and described almost a decade ago.56 To restate a later 
defence: ‘[C]ommittees do not just have the so-called “implementation” 
function of Community framework provisions to deal with (‘comitology 
proper’), they also operate much more comprehensively as fora for political 
processes and as co-ordinating bodies between supranational and national 
and governmental and social actors.’57 Competing scientifi c schools of 
thought, risk management strategies, and public concerns raised by public 
bodies and societal actors need to be and are, in fact, addressed. 

‘Quark’

Comitology is not a discreet phenomenon which occurs at the end of the decision-
making process. … It is more like the discovery of a new sub-atomic particle, a 
neutrino or a quark, affecting the entirety of molecular physics which requires an 
account of both the phenomenon itself  and the way it impacts the rest of nuclear 
understanding. Comitology argues for a rewriting of the entire decision-making 
fi eld because of the importance of the committee particle in all its stages.

J.H.H. Weiler’s (1999) observations58 are valid, and often approvingly 
registered.59 But what follows from them? Do they simply rephrase what 
has been characterised as the social embeddedness of markets? If  it is true 
that the economy and society are being infused with ever more norms, 
the constant noise about deregulation and liberalisation notwithstanding, 
then we are not free to ‘reject’ such phenomena but should, rather, try to 
understand their causes and aim to cure their defi ciencies. The turn to 
governance even within constitutional states, as we have argued repeatedly, 
is a response to the politicisation of markets and to the saliency of concerns 
that the state regulatory machinery is unable to cope with.60 Comitology is 
an accompanying phenomenon in the European market building process, a 
mode of generating resources and organising interactions that support and 
domesticate market building. If these assumptions have some fundamentum 
in re, it seems all the more important to explore the potential of  law to 
ensure the legitimacy of the committee system.
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Comitology is un-democratic
Rainer Schmalz-Bruns (1999) was the first to underline the fact that 
Deliberative Supranationalism cannot be equated with democratic 
governance61 and, since then, many others have followed.62 His observation 
is, of course, valid; it would indeed be absurd to interpret ‘deliberative’ modes 
of interaction within comitology as the advent of deliberative democracy 
in the EU. The confl ict-of-laws approach to European law and comitology 
governance, which has been restated here, cannot and does not claim to 
establish what the protagonists of the theories of deliberative democracy 
have in mind. Does it follow, then, that confl ict of laws is undemocratic? 
A better question is: Is it conceivable to practise confl ict of laws in general 
and comitology in particular in a democracy-compatible way?

‘Constitutionalisation’
This fi nal question restates the challenge addressed in the quest for a 
‘constitutionalisation’ of  comitology.63 What is at issue for a confl ict-of-
laws perspective is not the establishment of a European constitutional state 
within which governance arrangements could be supervised the same way as 
within national democracies; our queries concern the normative legitimacy 
of a confl ict-of-laws approach to transnational governance. Only from such 
a perspective does it make sense to explore in detail the legal structuring of 
the discovery procedures through which we expect comitology to arrive at 
responses to complex confl ict constellations: to consider the composition 
of and interaction between committees, the openness of their agenda, the 
access of  concerned societal actors, the pluralism of  expertise, judicial 
protection, safeguard procedures, a supervision of  the whole process by 
national and European parliamentary bodies and, last but not least, exit 
options in cases where confl icts cannot be resolved.64

Agencies: A Surprising Instrument of Supranational Deliberation II

Ambiguous agencies
Initially, and especially in the light of the above exposition of the virtues 
of  comitology, it may seem surprising that the mantle of  Deliberative 
Supranationalism (II) is also claimed for agencies. Their profi le strengthened 
by the Commission in its White Paper on good governance,65 in a specifi c 
response to perceived comitology failings in the course of the BSE crisis, 
agencies might be considered the ‘nemesis’ of comitology with its in-built 
politicisation of  the regulatory policies of  the European Union. And 
indeed, the argued for model for European agencies has always stressed 
their ‘regulatory superiority’ in terms of their ability to insulate ‘technical 
issues of regulation’ from ‘transient’ and ‘disruptive’ capture by political 
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forces more concerned with the projection of their interests, rather than 
the regulatory interests of  a community as a whole.66 Nonetheless, the 
European agency model – like comitology, an (in treaty terms) ad hoc 
response to the lacking regulatory capacities within national laws and a 
European administration – might also be drawn within the terminology of 
confl ict of laws, governed by knowledge of the limits to purposive (legal) 
intervention and dedicated to the civilisation of contested politics.

Such a statement of course derives primarily from the observation that 
European agencies present a very different face from the famed ‘regulatory 
state’ that coalesces around US independent regulatory instances. 
Nonetheless, the distinction is not simply the crass one that, for all their 
supposed technocratic specialisation, European agencies are far from being 
independent instances; the demanding strictures of the institutional balance 
requiring – along with the Commission’s own interest – that they remain 
fi rmly ensconced within the institutional umbrella of  the Commission. 
Rather, European agencies can be distinguished from ‘supreme automatons’ 
of technocratic executive action by virtue of the far more subtle fact that, for 
all their apparent dedication to the three E’s of effi ciency, effectiveness and 
economy,67 the constitution of European agencies is inherently marked by 
the recognition of confl ict and contestation in Europe’s emergent polity.

Differing widely in form and purpose, Europe’s agencies nonetheless 
share an ambiguous and ambivalent character. Which European ‘public 
interest’ are they designed to serve? The answer is all and none. To be sure, 
the assertion found in the founding statute of the Food Standards Agency 
[EFSA] that ‘[i]t is necessary to ensure that consumer confi dence and the 
confi dence of trading partners is secured through the open and transparent 
development of food law’ (preamble (22)),68 would seem to indicate that 
this agency at least has nothing to do with politics, or with the control 
over the market by the consumer. But is rather, in a technocratic market 
driven logic, designed to secure the position of the consumer (rather than 
citizen) within the market. Equally, this technocratic logic would seem to be 
confi rmed by the statute’s commitment to principles of scientifi c neutrality: 
the members of the Scientifi c Committee and the Scientifi c Panels [of the 
EFSA] shall undertake to act independently of  any external infl uence.69 
However, such stark strictly executive attributes must immediately be 
contrasted with an envisaged role for the agency’s technocrats that is to be 
exercised as follows:

The members of the Management Board, the Advisory Forum and the Executive 
Director [of  the EFSA] shall undertake to act independently in the public 
interest.70
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The notion of  ‘in the public interest’ provides the key: that is, the 
embedding of  Europe’s agencies not only within a technocratic market 
driven logic, but also within a sphere of confl icting political interests. The 
distinction made in the design of  European agencies between ‘political’ 
decision-making functions, undertaken by the Commission, and strict 
technocratic activities, delegated to bureaucrats and scientifi c expertise, is a 
false one. More importantly, it is seen to be a false one: the direct connection 
made between the agency and the European public sphere, the notion of 
executive functions exercised in a European public interest, tears away 
the veil of technocratic governance in Europe. Europe is no more simply 
dedicated to a clear purposive and supreme programme of  technocratic 
intervention than it is to pursuit of a clear and comprehensive programme 
of  legislative intervention on the basis of  a unitary and representatively 
expressed democratic will. Instead, its agencies, the supposed core of 
its technocratic orientation, are shot through with political confl ict and 
consideration – confl ict and consideration that requires some form of 
reconnection between the EU’s executive arm and a sphere of  political 
contention in which legitimate political interests are formed.

Agencies as political administration
The political character of Europe’s executive arm, and more importantly, its 
inherent modesty, is perhaps most closely revealed in the founding statute 
of the European Environmental Agency. That agency it would seem is not 
the interventionist, purposive monster of a post-war belief  in our ability to 
direct our factual surroundings. Instead, direct intervention is replaced with 
a more modest aim of furnishing information upon which public political 
debate and action might be founded:

[O]bjective and comparable information at European level enabling them to take 
the requisite measures to protect the environment, to assess the results of such 
measures and to ensure that the public is properly informed about the state of 
the environment.71

The pursuit of policy by a European administration is not ‘political’ in the 
sense of the formation of political policies and their implementation; rather, 
agencies form a part of a political administration – in a manner similar to 
comitology – in that they juxtapose technical and scientifi c information 
with political discourse. To be sure, agencies now lack the direct connection 
with nationally formed legitimate interests that so marks the sphere of 
comitology; nonetheless, they are not without a real political connection, 
at least to a public realm of debate.
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Democracy versus deliberation: the heart of confl icts
Of course, agencies are equally open to the critiques applied so often to 
comitology. Agencies may be political, but are they democratic? The answer 
to this question is of course ‘No’; but only if  the measure of democracy is 
to be found in the ability of institutions to neutralise real-world political 
confl ict in remedial and veiling phrases founded in notions of ‘the public 
will’. Conflict may of  course be set aside in favour of  the supposed 
compromise forming abilities of majoritarian opinion. But what if  issues 
are not amenable to compromise, but instead require decisive treatment and 
the identifi cation of the interest of a decision that is ‘legitimate’, or should 
prevail in the light of  circumstances. Then of  course, Europe’s political 
administration, its more modest character as instigator of political debate 
and setter of deliberative standards (science versus ethics) begins to appear 
less as an assault on democratic values, and more as a recognition and 
restatement of the 1980s recognition that purpose legislative policies will 
necessarily always soon be mired in their own contradictions. Politics must 
take decisions; but must always decide anew. Law is not an arm of legislative 
direction – all the while bolstered up by its sovereignty or supremacy – but 
rather a political aide memoire; a means for resolving confl icts through its 
constant reminder to politics that only well-structured, civil and civilising 
political debate can supply the solution to confl ict.

CONSTITUTIONALISING CONFLICTS LAW

Our brief  excursion through secondary European law raises the stakes as 
far as the role of  primary European law is concerned. Currie, of  course 
stumbled in his primary mission to ensure that only ‘legitimate’ political 
interests would be applied within any one forum; that is, law should never 
take an easy way out, imposing this norm or that under the cloak of 
supposedly neutral legal technical schemes of norm application (degree of 
connection to the forum, and so on). Nonetheless, his instinct that law is 
limited in its legitimatory means and no blushing prince to take the place of 
the legitimate sovereign of politics is undoubtedly correct. Equally, in a post-
national age where the necessary transition to governance has heightened 
the temptation to dissociate law from political legitimacy, the basic message 
that no law can or should assume supreme or sovereign mantels without 
refl exive interaction with politics has surely become the central one.

But what of law’s fi nal role – its only claim to supremacy – in adjudicating 
upon confl icts? At this stage, it might of  course be tempting to end the 
analysis with simple recourse to Currie’s own phrase, the confl ict-of-laws 
approach to the problematic of good transnational governance certainly 
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has its lacunae and defi ciencies but, to cite Brainerd Currie (1963a) again,72 
let me stick to it ‘until someone else comes along with a better idea’. But, 
we can nonetheless go further. Recalling the 1980s, Europe’s primary law 
(both national and European) of discovery in practice does throw up various 
examples of Rechtsverfassungsrecht, of its self-refl exive potential for radical 
proceduralisation and for a search for legitimate supremacy in an ability 
to structure ‘good’, as well as decisive, political decision-making. In this 
regard then, the European legal semantic of  ‘proportionality’, ‘state of 
the art decision-making’ and ‘adequate interest representation’ appears 
as a constitutionalisation dialogue between European and national and 
European judiciaries; a dialogue in which politics is given decision-making 
precedence but only under the legitimising auspices of a civilising European 
law of confl icts. In European courtrooms at least, legal proceduralisation 
is akin to the civilising of confl ict deciding politics:73

If  you are on the government side of  the case and therefore you are trying to 
explain that a particular response was proportionate, you’re usually involved 
in quite a diffi cult exercise because you are trying to look at what seemed to 
be a reasonable thing to do at the time and then to explain, expose why it was 
proportional. Now, it may indeed be proportional. This is not necessarily, this is 
not an exercise in falsifi cation. That is not what I am suggesting. But the problem 
is likely to be that it wasn’t initially approached as is it proportionate? It was 
approached as, given various policy constraints, and different political objectives, 
this is the right thing to do. Now, that probably gets you out to something that 
was more or less proportionate, but you have to rethink it in order to present it 
as proportional.
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16.  The problem of democratic 
legitimacy in a supranational 
government

 Torbjörn Larsson and Guenther F. Schaefer

INTRODUCTION

The ambition in this chapter is to discuss to what extent traditional sources 
of democratic legitimacy can also be generated in a supranational European 
government.1

In defi ning legitimacy, three different methods are normally used. The 
fi rst one, from a sociological perspective, stresses the extent to which the 
public is prepared to accept the government’s authority. The other one, from 
a legal perspective, emphasises whether the rulers have established and are 
adhering to predefi ned rules and regulations concerning public decision 
making. The third method builds on a culture of  legitimacy, individuals 
sharing common values (language, ethnic origin, race, history, and so on) 
establish their own authority which is accepted as being part of a unique 
people or state. In other words, what goes into the decision-making machine 
as well as what comes out of it is of importance and it is possible to argue 
that non-democratic governments have legitimacy as well as democratic 
ones. But when legitimacy is applied to democratic governments the two 
concepts – legitimacy and democracy – become closely linked.2 

Over the years the political system of  the European Union has been 
compared to several other types of democratic government leading to the 
conclusion that it is rather different, if not unique. Thus, the European Union 
has been compared and contrasted to a parliamentary (majoritarian) or 
consensual government as well as with a federal (power sharing) government 
– all with different weak and strong points.3 A majoritarian government 
will, for example, always score high on accountability as the preferences 
of  the majority as expressed in the latest general election directly affects 
the composition of the government. Consequently, maintaining legitimacy 
in a parliamentary system relies heavily on the active participation of the 
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people in elections and in the other democratic institutions. A parliamentary 
government will also serve citizens well by being both effective and effi cient 
but this system will score lower when it comes to protection of the minorities. 
However, creating a supranational regime will always be problematic if  
legitimacy primarily has to rely on accountability – that is a clear and 
direct link to the people4 – and in fact it is diffi cult to fi nd any example of 
a government where parliamentary (majoritarian) government is applied 
to a people strongly divided by different cultures and languages since it 
ultimately may mean the suppression of strong minority interests.5 

Consensual government has a strong point in that it creates stable 
governments leading to a very effi cient and effective decision-making process 
while at the same time giving better guarantees for minority protection than 
the ‘pure’ parliamentary system.6 On the negative side, though, we fi nd 
problems of transparency as the political opposition is weak, protection of 
new or small minorities which are not included in the groups forming the 
government and as a result a tendency to maintain the status quo among 
the participating interests.7

Power sharing or federal governments as they often are called, although 
all power sharing systems do not have a federal construction, is particularly 
strong when it comes to protecting minorities – even a very small minority 
will always have a fair chance of getting its voice heard. The problem here, 
of course, is that the system has a strong tendency to become gridlocked, 
different types of majorities will outbalance each other and the status quo 
will often be the fi nal result.8

In our opinion, the European Union can be found somewhere between 
a consensual and a power sharing system. It operates by checks and 
balances, especially between the Parliament and the Council/Commission 
and the European Court of Justice which is clearly visible especially inside 
the informal structures of the system, that is its committees. However, in 
contrast to a power sharing system (federal) where there is a high degree 
of competition and where one side often tries to win over the other, this 
system, like a consensual one is more inclusive and more effective in fi nding 
solutions which please most of those affected by the decisions.9

As demonstrated by the fusion theory and multilevel governance 
theories,10 it can be said that when integration reaches certain levels and is 
given a certain scope it is no longer possible to talk about one level being 
superior to the other one, nor will the infl uence be extended in one or the 
other direction; consequently sources of legitimacy will have to be found in 
both directions. A special problem may arise in a supranational government, 
that has not been built on the idea of a people controlling a territory or 
a united people (culture legitimacy), because legitimacy generated by 
national government will not always be complementary to the one created 
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by supranational institutions,11 instead confl icting legitimacy processes seem 
sometimes to be at work. For example, a national government may ‘blame’ 
the European Union when it has to introduce drastic changes – changes 
that otherwise would have been diffi cult to carry out and to get acceptance 
from the public. Institutions and processes which on a national level support 
each other, working towards creating legitimacy for the political system as 
such may not have the same effect when linked to a supranational level or 
copied on a supranational level.12 In short, there are no easy roads to travel 
for those who want to improve the legitimacy of  the European Union, 
especially since the concept of legitimacy is far from clear.

However, although legitimacy and democracy are closely related concepts, 
democratic governments can take on different shapes and sizes, as has 
been mentioned above, therefore generating political legitimacy in quite 
different ways – a closer look reveals that four types of  concepts seem 
to be of  essential importance in support of  a democratic regime. They 
are accountability; checks and balances; effectiveness and effi ciency and 
openness and transparency. These four concepts may be given somewhat 
different meanings depending on who applies them, but when applied in 
a supranational context the emphasis will always need to be adjusted no 
matter what the interpretation was in the national setting. 

DEMOCRATIC ACCOUNTABILITY

Basically all democratic governments derive legitimacy from the people, 
either directly or indirectly, and ultimately if  the people are dissatisfi ed with 
their rulers they can remove them from offi ce. In a parliamentary system 
this is seen as a simple chain of command – the parliament is responsible 
to the people and the government is responsible to the parliament, in a 
power sharing (presidential) system the picture is more complex and an 
‘accountability game’ is sometimes played out by governmental institutions 
when deciding who is accountable for what and to whom. And in a system 
where competing legitimacy strategies are possible, the ‘(con)fusion’ of the 
situation may become even more complicated.13 

This concept has attracted attention during recent years. The Commission’s 
White Paper on Governance listed it as one of fi ve major principles of good 
governance, but defi nes it in a rather formal sense: accountability requires 
that the role of the legislative and the role of the executive should be clearly 
separated, that institutions must explain and take responsibility for what 
they do and that Member States should also assume their responsibilities 
under the Treaties.14 A more useful defi nition for our purposes can be 
found in Eriksen and Fossum (2000).15 To them, ‘accountability’ means 
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that decision-makers can be held responsible by the citizenry and that it is 
possible to dismiss bad or incompetent rulers: 

What, then, is required is that basic liberties are guaranteed and that people also 
have participatory rights to initiate, infl uence and object to proposals in formal 
as well as in informal assemblies. (p. 21)

In today’s complex system of decision-making which has been developed 
in the European Community this requirement is diffi cult to comply with. 
Most decisions are the outcome of  a more or less extended process of 
negotiating and bargaining in different and between different policy-making 
arenas. An important aspect is the traceability of binding decisions in such 
a complex system, that is whether it is possible to trace the responsible 
actors or institutions and to hold them accountable, or whether the 
system resembles a black box which produces – as the European system 
of governance does – an impressive number of rules and regulations of all 
kinds. In a system of that type it is diffi cult to fi nd out who initiated what, 
who infl uenced it, who participated in the fi nal decision and who should 
in the end be held accountable.16 This is the inevitable consequence of 
the fundamental structure of the European system where Member States 
play a crucial role, not only as masters of the Treaties, but also as masters 
of  decisions of  a legislative and executive nature in the Council and in 
comitology committees. The increased legislative role of  the Parliament, 
particularly after the Amsterdam Treaty (a trend further reinforced by the 
new Constitutional Treaty), it will become even more diffi cult to identify 
those that can be held accountable and responsible. In both institutions, 
the Council and the EP, committees play a key role. Hence, accountability 
in both institutions is closely linked to role of committees within them. 

It is of  special importance in this context whether experts, specialists 
and civil servants are held accountable to politicians or whether the buck 
is just passed around between politicians and civil servants belonging to 
different institutions. 

It is worth pointing to the long term ambitions of the EU parliament 
to break the power sharing structure of  the EU system by making the 
Commission increasingly accountable, by establishing a form of ministerial 
rule, to the Parliament. The Parliament has managed to expand its formal 
power – from a vote of confi dence when the President of the Commission 
is appointed, right to censure a Commission it dislikes to hearings of each 
and every new Commissioner before they are appointed and a ‘second 
vote’ of confi dence on the Commission as a whole before it is appointed.17 
Furthermore, Prodi promised the Parliament any commissioner who lost 
the backing of the Parliament would be asked to resign and his successor, 
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Barosso, was forced to change his original composition of the Commission 
when faced with staunch opposition from the parliament regarding two 
would-be commissioners. 

The ambition to make the Council accountable to the Parliament has been 
less successful, although the Presidency is expected to present its programme 
to the Parliament and on a regular basis answer questions put by MEPs.

EU Accountability in Practice

At fi rst sight, the European system of governance would score very low on 
any accountability scale. Decisions are made in a very complex system of 
negotiation involving the Member States and European institutions. In both, 
a plethora of individual and group actors participate in countless horizontal 
and vertical, formal and informal co-ordination meetings, making it almost 
impossible to assign responsibility to one particular institution or actor. 
Moreover, Brussels is far away in the minds of the citizens of the European 
Union. What happens there has only recently received increasing attention 
by the media and the average citizen has great diffi culties in understanding 
what is happening and why and who is taking the decisions. Still today, 
national politicians and media love to use the phrase ‘Brussels decided’ or 
‘it was decided in Brussels’. The latter is used perhaps because they do not 
know any better or think their readers would not understand it anyway. 
The former is often used because they want to obscure their own role in 
shaping the decisions and thereby escape being held accountable – using the 
legitimacy of the EU in order to get acceptance for necessary but unpopular 
decisions at home. 

Again at fi rst sight, the European Parliament would be expected to score 
high on an accountability scale. Its members are elected directly, and are 
presumably accountable to those who have elected them and every fi ve years 
the elector has the chance to throw the rascals out. Closer examination of 
the daily reality is much more complex – the public is hardly interested 
in what happens in Parliament except in a controversial debate with high 
visibility, like BSE, fraud or when the EP tries to vote the Commission 
out of  offi ce. The media and probably even those directly affected will 
take little notice when Parliament fi ghts a ‘pitched battle’ with the Council 
over the money that is to be spent on the LEONARDO or SOCRATES 
programmes.

Members of Parliament do try to keep in contact with their constituencies, 
spending as much as three days a week there, mostly on weekends. The 
increasing legislative load of MEPs makes this ever more diffi cult. Visitor 
groups to Strasbourg and Brussels also represent an important link between 
what happens in Parliament and the public.18 But these groups are highly 
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selective, consisting primarily of  politically interested, motivated and 
active people. Moreover, it will take several generations until a signifi cant 
percentage of the population has had a chance to meet and visit their MEP. 
Nonetheless, these contacts – one or two groups per week – provide the 
opportunity for MEPs to explain and defend the positions they have taken 
and the decisions that they have participated in shaping. Defending and 
arguing one’s position is an important aspect of accountability.19 

An important role is often played by interest groups in committee 
proceedings of the EU parliament. Interest groups, representing civil society 
acting for their ‘constituents’ actively engage in debates with parliamentarians. 
They provide them with information, they are often contacted by MEPs and 
committee staff  for information, they attend committee meetings and one 
can sometimes not escape the impression that some MEPs are ‘hijacked’ 
by interest groups. The question as to how representative these interest 
groups are, how fair and equal their participation and their involvement 
is in shaping decisions is a diffi cult one to answer. Clearly, economically 
strong groups or groups which have a strong voice in society have stronger 
infl uence than minorities or interest groups with few economic resources. 
But the opportunities are there, interest groups are using them and members 
of committees of Parliament are open to interest groups and the latter try 
to have an impact on the shaping of the decisions.20

Member State representatives in Council working parties are accountable 
to their respective governments. The governments of the Member States 
in turn are accountable to their electorate. But the electorate has very little 
means to follow, monitor and even less to control what their governments 
and their representatives do in Brussels, much less the opportunity to 
‘punish’ them. It is difficult to think of  cases where a Member State 
government lost a vote in parliament or a popular vote because of what it 
had done or not done in Council or how it had instructed and guided its 
representatives in Council working parties. However, the practice varies 
somewhat from one Member State to another. In Denmark for example, the 
government and individual ministers must in advance present to the special 
standing committee of European Affairs in the Danish Parliament, what its 
positions will be in forthcoming discussions in the Council and the standing 
committee may express an opinion that binds the government’s room for 
manoeuvre in the Council.21 But generally speaking national parliaments 
lack the ability to give binding instructions to their governments that will 
restrict their fl exibility in Council negotiations. 

Council working parties are not open to the public, nor are they open to 
the interest groups. But interest groups know very well what is taking place, 
what issues are taking centre stage and they try to infl uence the positions 
of national governments by lobbying in the national capitals. They also try 
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to get information from and feed information to the staff  members of the 
permanent representations.22

The question of accountability of members of Council working parties 
is further complicated by their role perceptions. On the one hand, it is 
their task to argue and defend their government’s position.23 On the other 
hand, they have no choice but to become frequently the representative of 
a compromise in Council to their own national government. In particular 
the staff  members of  the permanent representations, the attachés and 
sectoral experts, because of their daily interactions with colleagues from 
other Member States and in view of their relatively long tour of duty tend 
to become members of a ‘club’. A corps d’esprit develops across national 
boundaries with shared beliefs and values and with shared objectives to 
‘get the job done’, to reach a compromise. As negotiations in Council drag 
on trying to fi nd a compromise or consensus, working party participants 
initiate and manage a parallel renegotiation process of their own government 
position. They are in constant contact via telephone, e-mail or fax with their 
ministries in an effort to adapt national positions, to redraw the lines of 
what can be accepted in order to reach compromise.24 

Comitology committees seem to work in a vacuum of accountability. 
Hardly anyone knows that they exist, very few of the proposed measures 
they endorse ever get public attention unless it is something spectacular like 
BSE. No one knows who the actors are and very few people understand 
how the system operates. Nonetheless, Member States’ representatives 
in the committees are accountable to their government. They come with 
instructions, which have been negotiated in their government, and although 
they may often be rather vague, it is nonetheless diffi cult for a Member 
State representative to strongly deviate from them. A process of continuous 
negotiation parallel in the committee and in the national government 
characterises this procedure just as it does in working parties. In the case 
of  routine decisions, like many in the area of  agriculture, Member State 
offi cials in the Committee themselves take this responsibility. If  important 
and controversial implementing measures have to be adopted, like in 
environment, however, the process is again one of  long deliberation, of 
trying to reach compromise and consensus.25

Furthermore, empirical research shows that the Commission and the 
comitology committees stay very well within the boundaries that the 
legislator has assigned them.26 

Additionally, interest groups are ‘present’ informally in the proceedings. 
The Commission, in preparing its proposal, regularly talks with interest 
groups and with representatives of  civil society. The lobbyists present in 
Brussels know very well what happens in committees, probably know of the 
proposals the Commission is working on even before some Member State 
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offi cials know about them and try to infl uence them. The same applies to 
the representatives of Member States in different degrees. Representatives of 
comitology committees are in regular contact with Member States’ interest 
groups, particularly with those groups that are affected by the decisions 
that are at hand. Civil society’s impact on comitology processes strongly 
infl uence the outcomes, but the same questions that were asked about 
fairness and equal access in the context of Parliament and Council, have 
to be raised here again.27 Following closer examination, we can say that 
accountability is probably no worse than in most national political systems. 
It is primarily the representatives of  civil society that participate in the 
shaping of policy, presumably on behalf  of  their specifi c clientele. What 
is much more diffi cult on the European level is the problem of identifying 
who took the decision. Who should be held responsible for it and hence who 
should be ‘punished’ if  those affected are not satisfi ed with the performance 
of those who made decisions?

DEMOCRATIC CHECKS AND BALANCES

A second important source from which a democratic regime builds its 
legitimacy is the concept that the government’s power is limited and 
controlled. This type of  legitimacy is based on complex mechanisms 
through which institutions check and countercheck each other. Even in 
parliamentary systems there are elements of  power sharing between the 
governmental bodies and the government is accountable to the parliament 
and can be removed by a vote of no confi dence, in turn the government can 
in many cases in practice dissolve the parliament. In addition the courts 
have the right to carry out judicial review.28

In power sharing systems the control exerted by the public institutions 
over each other is even further elaborated and checks and balances are at 
least as equally important as accountability in generating legitimacy for 
the system.29

Furthermore in any democratic system the role of  the opposition is 
essential to the creation of the legitimacy of the system as such. One of the 
most important functions of the opposition is to control the government, to 
point at the weaknesses in the government policy as well as the government’s 
general performance.30 A government where everyone is part of, or taking 
part in decisions on the ruling side, may soon become corrupt and lose 
its legitimacy in the eyes of the public. Every democratic system therefore 
needs free and independent institutions that can oppose and challenge 
current policy.31 
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In the EU context, this concept refers to the way by which decisions 
by actors are checked and controlled by others, to confl ict resolution, 
to how co-ordination and co-operation between actors is arranged and 
how a decision, consensus or compromise is reached. It means fi rst inter-
institutional checking and balancing between the three major actors in 
policy decision-making, Council, Parliament and Commission. An intricate 
network of  co-operating and co-ordination mechanisms between these 
institutional actors makes it almost impossible to identify which institutional 
actor could impose its will on the other. Results are always the outcome 
of a compromise. Second, checks and balances are also important within 
institutions, particularly in Council where checks must ensure that no 
Member State is pushed to the wall. Even if  it is a small Member State, its 
arguments must be listened to, debated and taken seriously. Checks and 
balances are about the protection of minorities, small or a small number of 
Member States. Voting is only the last resort, every possible effort must be 
made in debate to fi nd a solution, a compromise which most can live with, 
and voting must be resorted to only if  one or two Member States cannot 
be convinced. Then the majority should prevail. The name of the game is 
the search for a consensus. Working styles and modalities in comitology 
committees are similar to that of Council working parties. In the standing 
committees of the Parliament the question is how confl icts between political 
parties are reconciled and national preferences are balanced. The power of 
the European Court of Justice is also well known and documented, with its 
ability to nullify and strike down both EU and Member States’ legislation 
that contradicts the intention of an EU treaty. 

In other words, it is easy to see that the EU from a ‘constitutional point 
of view’ has developed into a power sharing system but, when we take a 
look behind the offi cial scene, do we also fi nd that this is the reality or do 
certain interests effectively dominate? Or, ultimately are the informal checks 
strong enough to add up to a well balanced system? 

EU Checks and Balances in Practice

In many respects the system of  institutional checks and balances that 
evolved in the European system of governance is almost a classical case 
of  inter-institutional co-ordination and co-operation, at least in the fi rst 
pillar and in policy areas where co-decision applies. None of the three major 
institutional actors is in a position any longer to impose its will on the others 
as might have been the case in the early days of the European Community 
(in the 1960s and 1970s) when ultimately the Council decided alone. In the 
second and third pillar and in the fi rst pillar where consultation applies, it 
is still the Council that has the last word.
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The European Parliament is one of the key arenas for the inter-institutional 
debate. The committee meetings in the Parliament are occasions where all 
the other institutions are present, where they are listened to or heard, where 
they ask and are asked questions, where MEPs have the possibility and use 
it to argue their positions. 

Another instrument of  inter-institutional checks and balances is the 
‘trialogue’ developed under the co-decision procedure in the 1990s. A small 
number of representatives from Commission, Council and Parliament meet 
to fi nd a compromise acceptable to all three partners.32 Frequently the 
Parliament uses all means at its disposal to have a strong impact on the 
fi nal outcome, sometimes even crossing the line of  legality, like it did in 
the LEONARDO programme where it tried to link different programmes 
to assure that this question was decided by co-decision although in the 
Treaty it clearly was consultation.33 Parliament has gained, particularly 
through the extension of  co-decision procedures since the Amsterdam 
Treaty, considerable weight in the inter-institutional dialogue. It is in a much 
better position to infl uence the other institutions in reaching a compromise. 
Many legal acts and programmes would look very different if  the Council 
was not forced to reach a compromise with Parliament. 

The internal procedures of  Parliament encourage the participation of 
small political groups. The system of assigning chairs and rapporteurs and 
the role of party co-ordinators in committees allow small parties occasionally 
to assume leadership in committees as chair, rapporteur or draftsman. The 
balance of power and infl uence between Parliament and the Council has 
taken on a new dimension after the Amsterdam Treaty, particularly as 
a result of  the introduction of  the possibility of  reaching agreement in 
fi rst reading. This intensifi ed the existing contacts between Parliament 
and the Council and made inter-institutional contacts and co-operation a 
necessity in order to reach results. The presidency plays a key role in this, 
as it represents the Council in these negotiations with Parliament.34 This 
increased infl uence of Parliament enables MEPs to become the champion 
and to speak for minorities and weak social groups that are at the periphery 
of political infl uence in the Member States. 

In the Council, minority rights – understood here as a minority of 
Member States or small Member States – are protected by the working 
and decision style of the working parties. The process of long negotiations 
in an effort to fi nd a conclusion acceptable to all, characterised by reasoned 
debate, by arguments, by changing positions and coalitions ensures that 
minorities are not pushed to the wall. Consider for instance the drawn out 
procedures in the adoption of the directive on the liberalisation of electricity 
markets. Five subsequent presidencies had a qualifi ed majority on the last 
Commission compromise proposal; only France and Belgium opposed it. 
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Negotiations went on for another two years until France had come on 
board.35 Clearly, if  it had been two small Member States the process would 
have been shortened. But the decision-making style in Council working 
parties is characterised by the search for consensus where different actors 
try to persuade each other and try to fi nd a solution acceptable to all. It is 
time consuming and from this perspective ineffi cient, something that will be 
dealt with in the next part of the chapter, but it is reasoned debate, protecting 
minorities, minorities of Member States or even one large Member State. It 
should also be recalled that a large number of important policy arenas are 
still decided by unanimity in the Council where one Member State – be it 
the smallest – may block a decision until the decision is acceptable to that 
Member State as well. 

Comitology committees were invented for the very purpose of keeping the 
Commission in check through a committee of the Council. When Council 
delegates implementing competences to the Commission it sets up these 
committees to control the Commission. The small number of cases where 
the Commission does not succeed in getting its proposal approved by the 
committee should not be interpreted as a sign that the control mechanism 
is ineffective. The Commission goes a long way to persuade Member State 
representatives and adapts its proposed measure during negotiations to get 
most if  not all Member State offi cials to support the compromise. It is this 
process of deliberation that preceded the decision that is important.36

The Parliament is not involved in comitology and has only recently gained 
some rights of information. But there usually are and have been informal 
contacts particularly between staff  members of the Commission working 
on comitology decisions and staff  members of  the respective standing 
committees of the EP. The purpose of these contacts is not mutual control 
but co-operation and co-ordination to avoid confl icts later.37

Relevant in this context is also the question of differentiating in practice 
between legislative and implementing decisions. The Parliament rightly 
insists that important and basic decisions should not be made through the 
implementation process involving comitology committees, but through a 
legislative procedure where those who are affected are better able to be 
involved and to participate.

The EC legal system already recognises a formal distinction between basic 
acts (based on the EC Treaty) and implementing acts. The procedures for 
the adoption of implementing acts do not display the same characteristics 
as those of  basic acts‚ particularly not those adopted in the co-decision 
procedure. Consequently, they should not contain essential elements which 
should instead be reserved to basic acts. The allocation of law-making powers 
between basic acts and implementing acts should take account of several 
criteria‚ in particular the impact on fundamental rights of individuals‚ the 
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complexity of  the issues and the need for fl exibility. It is also proposed‚ 
in line with the Laeken Declaration on the future of the EU‚ to make the 
distinction between legislative (basic) acts and executive (implementing) 
acts more visible by providing different names for them. The Constitutional 
Treaty includes such a clarifi cation and should it be adopted by the Member 
States, in the future, only acts adopted by the Council and the Parliament 
should be called European ‘laws’ or European ‘framework laws’, while terms 
like ‘regulations’ and ‘decisions’ should be reserved for acts adopted by the 
Commission and other administrative or implementing bodies. 

The question of  protecting minority interests and particularly the 
interests of  those who are or will be affected by comitology decisions is 
rather problematic. Individuals or groups that are particularly affected by 
implementing acts are not involved in the procedure and they have great 
diffi culties in gaining access to the European Court to get redress for their 
grievances. On the other hand, organised interest groups and other parts of 
civil society do have a means of communicating their views and infl uencing 
outcomes through contacts with the Commission and/or contacts with 
Member State governments.38

Additional problems emerge when we look at the committee system from 
the perspective of checks and balances. What is clear is that the Council 
and the Commission effectively participate in each others’ committees 
(although comitology committees are not formally speaking Commission 
committees) and the infl uence of the Parliament is increasing, although it 
does not directly participate in the Council or Commission committees. In 
other words, it really looks like the committees are bridging the gap between 
the three institutions, making them partners in the decision-making game, 
not trying to curtail each other’s powers. It is an asymmetric relationship, 
however, as on the one hand, the standing committees of Parliament offer 
an opportunity for (committee) representatives of the other institutions to 
exchange views and argue their respective case. On the other hand, Council 
working parties and comitology committees are closed to MEPs.39

DEMOCRATIC EFFECTIVENESS AND EFFICIENCY

The output side of  government activity has always been an important 
element in legitimacy building in any type of government.40 The question 
here is to fi nd a ruling system that not only takes decision but also fi nds 
solutions that are accepted by the people affected and has an impact on 
society as a whole.41 A government that is unable to rule, that is to reach 
decisions and act, is pointless and will eventually lose its legitimacy as was 
demonstrated by the Weimar Republic and the fourth French Republic.
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This concept is problematic in the sense that there will always be a 
trade off  between reasoned debate and legitimacy on the one hand and 
effective and effi cient decision-making on the other. In functional terms 
effi ciency means that decisions have to be made on time. The citizenry 
expects that government delivers, solves problems and does so on time. 
Deliberative governance requires debate and that takes time. Effective 
governance in a supranational context implies that the committees, the 
standing committees in the Parliament, the working parties in the Council 
and comitology committees effectively facilitate that decisions are made, 
that consensual solutions of problems are found and that fora are provided 
for open discussion, arguments and counter-arguments, that is a reasoned 
debate. However, most important of  all is fi nding solutions to problems 
which are more effi cient and effective than what could been achieved on a 
national level.

EU Effi ciency and Effectiveness in Practice

In view of  the complexity of  the institutional systems of  checks and 
balances that developed in the European system of governance over time, 
one is tempted to conclude that it can hardly be effi cient in the sense that 
its output responds to the needs of  those concerned, the citizens, and 
does so in time. Somewhat surprisingly, the overall quantitative output of 
Community decisions in legislation and implementation is impressive. But 
quantity does not say much about quality. Critics will point out immediately 
that most legal acts are Commission implementing measures involving 
routine administrative acts in the area of agriculture and that important 
and controversial decisions will take a long time and that the Community 
is very slow in responding to the needs of the citizenry.42 This may well be 
the case but then often it might well be better, particularly for the kind of 
governance system the Community represents, to take time for deliberation 
and to fi nd a solution that is acceptable to most of  its constituent parts, 
particularly to the Member States that have created it. It looks like the 
Community system is very effective when it comes to reaching compromise 
and consensus. It is also very effective with respect to incorporating expert 
advice into the deliberation and the decision process (see Chapter 1, ‘Agenda 
setting in the European Commission’ in this book). 

The standing committees of  Parliament have developed a variety of 
avenues for acquiring expert advice, for instance through hearings, through 
civil society and last but not least, through their own professional staff  
and the research DG of the General Secretariat. They also have become 
rather effective in channelling the infl uence of  interest groups and civil 
society offering them an opportunity to participate in shaping decisions. The 
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procedures about how the committees work, how decisions are reached, how 
political parties are forced to compromise, often because of the necessity 
of organising an absolute majority in plenary, documents the effectiveness 
of the standing committees in reaching compromises and managing their 
recently acquired legislative tasks. It also demonstrates how MEPs by 
assuming the responsibility of rapporteur, shadow rapporteur or draftsman 
become experts in a particular policy area and that they are trusted by other 
members for their understanding of complex policy problems.43 

In terms of effi ciency, effectiveness and incorporation of expertise into the 
EU decision-making process an extremely important role is played by the 
expert groups (advisory groups) that are set up by the Commission, helping 
it to prepare new legislation or other types of decisions in implementing 
and administrating ongoing programmes. More than one thousand different 
types of expert groups help the Commission in precooking proposals before 
they reach the offi cial and formal phases of the decision-making process. 
Well prepared proposals where important interests at an early stage have 
been consulted and taken account of  is one import explanation for the 
relative speed with which new legislation is sometimes adopted.44 

Council working parties and comitology committees can both be described 
as institutionalised expertise. The role of experts in both groups is dominant, 
although in Council working parties attachés frequently introduce more 
political arguments. Both observers of and participants in working parties 
insist on drawing a clear line between ‘political’ and ‘technical’ issues 
arguing that working parties only deal with the latter. However, convincing 
empirical evidence has been presented which shows that this boundary 
cannot be maintained and that working parties do get involved intensively in 
questions of policy and of political direction.45 In comitology committees, 
the expertise of  the Commission staff, often supported from the outside 
through interest groups and consultants, is merged with the expert know-
how of the Member State representatives. 

Together they efficiently manage the extremely complex system of 
agriculture where the diffi cult becomes – perhaps even frighteningly – 
routine. Many far reaching decisions are made on a weekly or fortnightly 
basis. Other comitology committees confront diffi cult and controversial 
problems of updating and changing technical annexes, for example changing 
limit values in health or environmental directives in response to new research 
fi ndings, in long, often tedious negotiations – certainly not (time) effi cient, 
but consensus effi cient.46

Finally, comitology committees effectively contribute to improving the 
implementation and application process of  EC law in and through the 
Member States. Without the opportunities for horizontal and vertical co-
ordination, which the committee meetings provide, the implementation 
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and application of EC law would be much less effi cient and effective on the 
Member State level. We are not arguing that implementation and application 
defi cits do not exist – they do and they are serious – but they would be much 
worse without the comitology system. Suggestions to abandon or reduce 
comitology should be carefully re-examined. The comitology system is less 
an instrument of control of the Council over Commission implementing 
policy as it is an effective arena for co-operation in a very complex system 
of governance.47

DEMOCRATIC OPENNESS AND TRANSPARENCY

Clearly, openness and transparency are closely related to each other, but 
they can also be seen as two different concepts. 

It is, for example, perfectly possible to picture a government that is open 
but not transparent in the sense that although the general public is receiving 
a lot of information about how the government operates it is still hard for 
the individuals to understand how the decisions are actually made since 
the decision-making is so complex. It is rather tempting to say that this is 
what at the moment characterises the European Union – the more people 
learn about how the European Union operates the less they understand on 
what grounds the decisions are made and the more they see the less they 
want of that type of decision-making. If  this is true more openness in the 
works and procedures of the European Union at this moment would lead 
to less, not more, legitimacy.48

But the debate on the lack of openness or/and transparency inside the 
EU also has a more general interest, since it raises the question of whether 
openness is a value in its own right or just a tool for reaching higher values.49 
If  openness has a value of its own, then the answer to the question of how 
open a government can be is easy – the answer is the more open the better. 
Another way of expressing this is to ask if  openness is a dependent or an 
independent variable and consequently which are the other variables that 
either affects openness or are affected by openness.50

One would maybe expect to fi nd some of the answers to these questions 
in studying democratic theory, but democratic theory has very little to say in 
this fi eld. First of all, it is of course true to say that the idea of openness in 
a democratic society is to some extent linked to some of the most essential 
elements of a democracy such as freedom of speech, freedom of the press, 
the right to vote, and so on. However, it is also true to say that openness is 
both a requirement for the citizen to be able to participate in the government 
(public life) and a way for the rulers to be responsible for their actions to 
the public. But there is no political theory that says how much openness 
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is needed in a democracy and different countries have different degrees of 
openness and different methods.51

Consequently, openness means in the fi rst place that those who are 
affected by decisions have the opportunity to participate in shaping them. 
Inclusiveness requires that the preferences of interests that are affected by 
decisions are taken into consideration. Moreover, they ought to be included 
on a fair and equal basis. In the context of  the EU committee system, 
this refers to the question whether and to what extent representatives of 
civil societies are involved in decision processes. Are they listened to; are 
they heard; are they taken seriously; and is this done on a fair and equal 
basis? Transparency means that the process of arriving at conclusions and 
decisions should be open, or at least, that information should be accessible 
about how it was reached, who took what position, who argued in what 
way. Much of the debate on transparency is concentrated on opening up 
proceedings in the Council and in other decision arenas to the public, the 
media and interested parties. We feel that this is the wrong emphasis and 
particularly with respect to committees in the Council and comitology 
committees. Instead, the key issue is ‘legibility’, ‘traceability’, ‘visibility’ and 
‘understandability’, the possibility to ‘reconstruct’ the decision, the ability 
of the public to fi nd out who took the decision, who took what position in 
the debate and who was in the end for the decision or who voted against it. 
The public’s business may have to be carried out every now and then behind 
closed doors, but then it should be possible afterwards to fi nd out who took 
what position and how the decision was arrived at. If  committee meetings 
and in the Council particularly COREPER and ministerial meetings would 
always be open to the public, the debate would move to the coffee breaks 
and hallways away from the arena where reasoned debate can and should 
take place. In the Parliament it is naturally different, its plenary sessions 
and standing committees are as a rule open to the public and, in addition, 
the EP invites to its standing committees interest groups and even requests 
other institutional actors to participate in its meetings thus providing a 
general forum for a wide debate. 

Openness and transparency has a third dimension: if  the public has a 
good insight into the daily work of politicians and civil servants, corruption 
and other forms of improper behaviour will be easier to discover. In addition 
the pressure on politicians and civil servants to be effective and effi cient in 
their daily work will increase. However, the counter argument has always 
been that openness means problems with creating an effective negotiating 
process – as the negotiators want to cover their backs and show off to the 
public – the real deliberations will move out of view of the general public.52 
What further complicates the picture is that today decisions are extremely 
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complex and require high scientifi c or technical competence to carry out 
an open, transparent and reasoned debate. 

EU Openness and Transparency in Practice

Critics of the European system of governance often describe it as one of 
the most closed and opaque systems in the world.53 In reality a closer look 
usually reveals a different picture. 

To begin with important institutional changes have occurred. One of 
them is the establishment of the offi ce of the Ombudsman in the EP who 
can act on his own when he believes grave miscarriages of  justice have 
emerged or when complaints are put to him by EU citizens. Another change 
of importance is the new rules giving EU citizens extensive rights to access 
documents produced by the different EU institutions. 

First of  all, the issue should not be reduced to the question whether 
committee meetings are open to the public. Instead it refers primarily to the 
nature of decision taking, the ability of interested parties and in particular 
those affected, to contribute to shaping binding rules. From this perspective 
most types of committees are rather more than less ‘open’.54

Parliament as a whole, as well as its standing committees, are very open 
to infl uence from civil society, interest groups and NGOs. Their input is not 
only accepted it is often actively sought. In particular, the organised interest 
groups in Brussels follow closely what Parliament does, try to infl uence the 
procedures, have often close working and consulting relationships with 
MEPs, with rapporteurs and group co-ordinators in the committees.55 This 
is to be expected of a parliament. 

Influence on working parties is only indirect, primarily by way of 
infl uencing the negotiation position of a Member State government. Direct 
infl uence on working parties is simply impossible, given their structure and 
their working style.56 

What is usually found is indirect involvement of  interest groups in all 
aspects of the comitology committee activities. The Commission sometimes 
directly seeks the advice of  those affected by its proposed implementing 
measures. Lobby groups in Brussels, are fully aware of what is happening 
in the implementation process and make an effort to have an impact on 
the shape of implementing decisions. The same applies to members of the 
committees from the Member States who often stay in close contact with 
the affected interest groups, brief  them after meetings and discuss issues 
and concerns, future needs and future developments. 

Transparency is a different issue. The only committee meetings open to 
the public and to the media are the standing committees of  Parliament. 
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This opportunity is used almost exclusively by representatives of interest 
groups, occasionally by the media or visitor groups. In contrast to other 
institutions, Parliament has had for a long time a very open approach in 
respect of access to its documents. Interested parties can read and follow the 
debates in plenary and have access to the documents of standing committees. 
With the ‘Legislative Observatory’, the Parliament established a remarkable 
instrument by which interested parties can check at any time the status of 
decision and discussion.

Council working parties and comitology committees are not open to 
the public and many consider this to be a serious problem. There exists, 
however, a trade off  between opening the meetings and effectiveness and 
effi ciency in decision making. Working parties and comitology committees 
are arenas for intensive debate, argument, efforts of  persuasion and of 
reaching compromise. It is impossible to do this in public, in view of rolling 
cameras so to speak. The negotiation process would be shifted to other 
places, to coffee breaks, lunches and the hall ways. For these committees, 
openness to the public is less important than getting access to information 
about the proceedings, the conclusions and how they were arrived at, in 
order to be able to ‘reconstruct’ the decision making process, to make it 
legible. The increasing concern about transparency, particularly since the 
Maastricht Treaty, has contributed signifi cantly to making the EU policy 
process more open and accessible. Conclusions and summaries of  the 
debates of ministers’ meetings can be found on the internet a day or two 
after they took place. This does not apply to COREPER and certainly not 
to working parties. Nonetheless, reports of participants in working party 
meetings are forwarded to the capitals of the Member States and at least 
in some of  them, particularly the Scandinavian countries, these reports 
are thus in the public domain. People can have access to them and fi nd out 
what happened.

The requirements on transparency of the comitology decision of 1999 
make at least the most important parts of committee proceedings accessible 
to the public. The Commission has to inform the Parliament of all proposed 
measures and what decisions were reached. A recent Court decision even 
required the Commission to inform interested parties not only about the 
results of voting but also about the position of the specifi c Member States 
in the discussions. Increasingly, chairs of comitology committees put the 
results of meetings in the form of short protocols on the internet, a practice 
that was started quite some time ago in the area of agriculture but has now 
spread. These developments contribute to reducing at least some of  the 
opaqueness of the EC committee system.
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LEGITIMACY BUILDING IN THE INFORMAL 
STRUCTURES OF THE EU 

What has been argued in this chapter is that there is much more 
accountability, effectiveness and effi ciency in the system than what one is 
led to believe by newspaper reports and from the EU debates. Very few of 
the persons working in the community seem to have problems explaining 
how the system works in their own fi eld and they do not seem to be lost 
in the established power structure feeling that they are powerless when it 
came to infl uencing the decisions to be taken. On the other hand, the desire 
to explain and make visible to external observers such as journalists and 
researchers how decisions are reached seems lacking – internally knowledge 
is widespread about who did what, when and how – but this information 
rarely reaches the public at large. In other words, traceability is possible but 
not encouraged by the way the system operates today. However, although 
those responsible for decisions or most infl uential in various matters can 
be identifi ed, the link to the people will never be direct or easy to achieve 
in supranational governance.57 

From the point of view of effi ciency and effectiveness the EU committees 
in particular seem surprisingly skilful in fi nding solutions that can be accepted 
by almost all the Member States and it is worth noting that citizens in the 
Member States so far seem prepared to follow and obey laws passed by the 
European Union at least to the same extent as they obey national laws.

An essential element for keeping the EU system under control is the 
different techniques of checks and balances. This is particularly evident if one 
looks at how a proposal can shuttle back and forth between the Parliament 
and the Council several times, with the Commission giving its opinion on 
the arguments exchanged by the Council and Parliament in between. This 
kind of  control is also clearly visible inside the world of  committees. A 
proposal may for example travel back and forth from the working party to 
the COREPER several times before a fi nal decision is reached to transmit it 
to a Council meeting.58 In other cases a scientifi c committee may be heard 
before a comitology committee takes a fi nal decision. Interestingly enough, 
however, there are also signs indicating that the system has found ways to 
overcome the structures intended to enforce checks and balances – by means 
of the direct inter-institutional committee interaction.

Decision-making in the EU can be described as a procedure whereby 
proposals for new laws will pass through different stages (committees) until 
they reach the fi nal destination when they are implemented by national 
governments. The starting point is usually when the Commission sets 
up an expert group to help the Commission to formulate a proposal to 
be presented to the Council and the Parliament. In the second phase the 
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proposal will be discussed by working parties or groups, the COREPER 
and by standing committees in the Parliament and fi nally the decision 
taken by the Council and the Parliament will be implemented with the 
assistance of a comitology committee. A proposal travels through different 
decision-making phases where a fresh look at its substance is taken every 
time. However, this is only half  of  the story. In many cases it is more or 
less the same people who participate and meet in the different committees 
– although the exact composition is rarely the same and the context is always 
different – one wonders to what extent a fresh and critical look is taken at 
the proposals in the different phases (see Chapter 1 in this book on agenda 
setting in the European Commission). It is also noticeable how intensively 
the Council and Commission participate in each others committees, while 
the Parliament is kept more to the side. It looks like we have an interesting 
difference here since Parliament is not taking part in the Council’s and 
the Commission’s committees, while the Council and the Commission are 
regularly invited to join and regularly participate in the deliberations of the 
standing committees of the Parliament. The introduction and subsequent 
extension of the co-decision procedure has changed this pattern somewhat. 
In particular, the possibility to reach agreement in fi rst reading as introduced 
by the Amsterdam Treaty has increased the number, frequency and intensity 
of contacts between Council working groups and EP committees in order 
to make every effort to fi nd a solution during fi rst reading and to avoid 
conciliation. Moreover, even if  conciliation cannot be avoided, and in 
politically controversial issues it rarely can, it is in the ‘trialogue’ where 
a small group of representatives of the EP, the Council and Commission 
reach a solution. Thus, some of the checks and the balances are suspended 
since the deals are done in an informal way and it becomes unclear who 
is checking who – if  anyone, as a result it seems the Commission is losing 
infl uence in the institutional triangle.59 

On the other hand, this type of system where a proposal goes through 
one phase after the other and where different types of  participants can 
emerge or re-emerge promotes transparency if  not always openness. The 
meaning of openness and transparency may of course vary from one study 
to another, and if  by openness we imply a system where all the deliberations 
and the decisions are taken in clear view of the public, the EU system and 
its committees are far from this ideal world. However, if  we use the words of 
openness and transparency to characterise a system where different interests 
have a chance of participating in and infl uencing the decisions that might 
affect them, the EU and its committee system does seem to come closer 
to the ideal picture – subject to the requirement that committees must 
leave accessible and understandable traces of  their work, for instance in 
published protocols. 
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In many ways the EU committee system is a structure designed for 
repetitive negotiations among an elite group, consisting of experts and civil 
servants from the Member States. That is, the same issues will be negotiated 
over and over again and they will sometimes go through a number of 
different types of committees before an agreement and a solution can be 
found. This means that the same people will meet on a number of occasions 
because the same type of issues are coming back on a regular basis but also 
because of the character of the decision-making process. This may sound 
a tedious and boring process but it has its advantages since it creates trust 
among the participants by allowing those who feel they have been kept out 
of the process or who have been less infl uential in the earlier part of the 
process, can be heard or have the upper hand later on. Clever manoeuvres on 
behalf of one actor or several will soon be discovered and lead to backlashes 
later on. This type of process is of special importance for interests which 
feel they have been excluded from the earlier parts of the process because 
they are controlled by different institutions. Instead of being exclusive and 
manipulated by a few this system actually seems, according to our fi ndings, 
to be more inclusive and focused on fi nding solutions through reasoning not 
bargaining, at least when compared to many national governments. This is a 
system which uses socialisation as an important tool in making politicians, 
experts and interest representatives from different nations agree on issues 
of common interest. It is precisely for that purpose that ‘committees’ are 
created around which networks can be established.

CONFLICTING LEGITIMACY STRUCTURES IN THE 
POLITICAL SYSTEM OF THE EUROPEAN UNION?

Since the Maastricht Treaty increasing interest has been devoted to so called 
deliberative democracy, a theory which inter alia stresses how different 
interests (defi ned as those affected by an decision), by means of discussions 
where everyone has equal rights and is given a fair chance of expressing 
their opinions, reach an agreement considered by everyone as the preferred 
and rational way of solving the problem at hand. Lately this type of ideal 
model for a government has been used when analysing the European Union. 
Eriksen and Fossum (2000) as well as Joerges and Falke (2000) both have 
argued that the EU strongly resembles this type of government.60 The EU 
of today is a system where different interests have a good chance of being 
listened to and if  you are neglected on the national level this can be your 
second chance. Even very minor interests from a national or a supranational 
perspective may fi nd that they will be heard if  their arguments are strong 
or based on facts and scientifi c evidence since the ambition of this system 
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is to fi nd solutions acceptable to as many interests as possible and not only 
those of Member States.

However, the EU is far from a perfect deliberative democracy.61 To begin 
with, the interests of the Member States, in particular the large ones, often 
take precedence; bargaining and horse trading will also quite often take 
place on the political level. The fact that the Council dominates, or is 
believed to dominate by other actors, makes the system unstable since the 
other actors often try to use the issues at hand to enhance their infl uence. 
This type of  double game makes the system less transparent and open 
– contrary to the ideal picture of a deliberative government.62 Furthermore 
the problem with a deliberative government is the idea of  a government 
with no losers, everything can be solved through reasoning among equal 
partners, which presupposes the existence of  a non-antagonistic society 
– or expressed differently where do we fi nd the opposition in a deliberative 
democracy? Will there be a need for a ruling side and an opposition if  
everyone, whenever they feel like it, can participate and infl uence the 
decision-making procedure?63 Today the European Parliament, to a large 
extent, plays the role of the opposition and it is frequently seen as a nuisance 
by the Council and Commission, lacking knowledge and credibility on 
the issues they are dealing with – a typical description given by national 
government when asked to characterise the political opposition on the 
domestic arena. However, the problem here is that the ingrained ambition 
in the EU system to include every interest of importance may in the future 
disrobe the Parliament of its critical role as the opposition, demonstrating 
to the public what has been going on behind closed doors and what interests 
have been left out of the process.

To summarise: what has been argued in this study is that the European 
Union is a democratic system which is largely building its legitimacy on 
protection of minorities and the ability to deliver results (output), although 
procedures and majority decisions also play an important role.

Consequently it is easy to fi nd, in almost every court and corner of the 
EU decision-making machinery procedures designed to control the system 
through checks and balances. Both the formal and the informal procedures 
which have been developed over time point in the same direction. The 
European Union is, through checks and balances, by internal means as 
well external, a thoroughly controlled system. But in contrast to national 
governments based on the power sharing principle, like the United States 
– where the government is characterised by the famous subtitle of Pressman 
and Wildavsky’s (1973) book on implementation: How Great Expectations 
in Washington Are Dashed in Oakland; Or Why It’s Amazing That Federal 
Programs Work at All – the EU is much more focused on producing results 
(output). Or rephrased somewhat, the EU is capable of fi nding solutions 
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which better serve the needs of  the citizen than those formulated on the 
national level. What we fi nd is a process with actors examining every detail, 
simultaneously trying to include in every phase of  the decision-making 
process a great variety of interests and interest groups besides the Member 
States, which of course should take centre stage – perhaps something much 
more like what could be called a deliberative democracy than those we fi nd 
on national levels. 

Surprisingly, however, the power sharing and deliberative image focusing 
on implementation and minority protection does not seem to be the picture 
politicians have of the EU system when they describe or criticise the Union, or 
when they put forward suggestions as to how to change the EU. Paradoxically, 
it looks like the leading politicians talk about the European Union in one way 
but try to change it in another – or at least they seem to have stepped aside, 
letting it develop in another direction than the one expressed as preferable. 
Thus, most politicians describe the European Union in terms of a system 
characterised by majoritarian rule based on procedures and accountability, a 
system similar to the one at home, that is a ‘normal’ parliamentarian system. 
And many of the suggestions as to how to change the organisation of the EU 
appear, badly disguised, to be quite similar to the political system we fi nd in 
the Member State of the politician advocating the changes.

There could be a number of reasons for this discrepancy between words 
and real action, such as national politicians occasionally wanting to hide 
behind the EU when they have to carry out unpopular decisions at home. 
They are, thus, trying to improve or maintain the legitimacy of Member 
States at the expense of the legitimacy of the EU. Should, on the other hand, 
the national politicians strongly endorse the EU system this would indicate 
that there was something very wrong with the national system, which in 
the long run could undermine the legitimacy of national governments. In 
other words, tension is inherently built into the European system because of 
the fact that Member States are organised and governed according to one 
principle and the supranational level is organised and governed by another 
principle. And this confl ict of  perceptions, which could not occur in the 
US since the federal level is organised and functions in the same way as the 
state level, will not disappear as long as a one-dimensional analysis is made 
of the concept of democracy, leaving little room for any other ideal form 
of democracy than a parliamentary system. Is it just a coincidence that the 
most EU sceptical Member States, the United Kingdom, Sweden, Denmark 
(not to mention Norway, which has twice rejected membership of the EU) 
also are the Member States with the most pronounced parliamentary 
systems, that is a political system contrary to that of  the EU. What is 
sometimes referred to as the dual legitimacy – a system based on a directly 
elected parliament as well as an indirectly elected council64 – could also, 
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with a multifaceted analysis be seen as a system with inherent competing 
legitimacy principles.

The risk here, of course, is that those with an ambition to improve the 
legitimacy of the EU system by strengthening the majoritarian elements 
inside it, easily could jeopardise the more ‘natural’ means, through check, 
balances and deliberation, with which the system today tries to build its 
legitimacy. Forgetting that, although the EU does not look like or function 
as any other type of present day government, it is not a ‘sui generis’ system 
either since it can be classifi ed with other types of democratic regimes.

Finally, one may ask what the draft constitution can do in order to solve 
this inherent confl ict. And here we fi nd some innovative ideas which try to 
address the legitimacy issue but on closer examination they may very well 
create more problems than they are solving. 

According to the constitutional treaty the national parliaments will 
be given the opportunity to scrutinise proposed legislation concurrently 
with the Council and the European Parliament, and if  they fi nd that this 
new legislation is not consistent with the principle of subsidiarity they can 
force the Commission to reconsider its proposal. Even though the national 
parliaments cannot force the Commission to change its proposal this new 
process will without doubt involve the national parliaments more in the 
EU legislative process. The idea is of course to return some of the formal 
legislative power that has been lost to the Council and European Parliament 
but also to reinforce the legitimacy of the legislative process in the EU, since 
national parliaments usually have better support from the public than the 
EU institutions.65 This new role for the national parliaments, originally 
suggested by the Convention,66 was adopted quite enthusiastically by the 
European Council. But the concept will most certainly give rise to new 
problems, the biggest one being the tendency to seek inclusive solutions 
leaving nobody on the outside to criticise. When the entire political elite on 
the European and Member State level is included in the decision-making 
process, there is nobody left on the outside to keep leaders in check and 
ensure they do not abuse the powers vested in them.
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17.  Conclusions: Europe’s integrated 
administration

 Herwig C.H. Hofmann and Alexander H. Türk

REVIEW OF FINDINGS OF THE CONTRIBUTIONS 
TO THIS BOOK

Structures of administrative governance occupy a prominent place within 
the European Union’s multilevel system of governance. They operate in 
large parts beyond the formally constituted rules of  the treaties.1 Forms 
of  administrative governance exist in all stages of  the ‘policy cycle’, but 
since they have developed in an evolutionary way, their exact confi guration 
differs in each policy area. Administrative governance structures are deeply 
procedural in nature. They integrate European and national administrations 
to a degree not well recognised in administrative law and administrative 
science literature. This and the lack of comprehensive administrative law in 
the sense of a general ‘administrative procedure act’ or similar legislation in 
the EU2 requires not only continuous refl ection on the ongoing development 
of procedural frameworks for the exercise of governance in the EU3 but 
nothing less than a remodelling of our understanding of the role and the 
form of administration in Europe.

Accordingly, within this book, our investigation into forms of 
administrative governance was structured in three different groups. In 
Part 1, we analysed forms of  administrative governance in each of  the 
policy phases of agenda setting, decision-making and implementation, an 
approach we referred to as ‘horizontal’ approach. In the second part of 
the book, we turned to what we referred to as ‘vertical’ chapters, analysing 
forms of  administrative governance in different policy areas of  the EU. 
These policy-area studies included examples from what we currently know 
as the three pillars of the EU that is forms of administrative governance in 
foreign and security policy, in police and justice cooperation, and fi nally 
in the fi rst pillar matters such as environmental policy, competition policy, 
food safety, state aid control, supervision of fi nancial markets. These policy 
studies offered a concise overview over legal and political developments 
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in different policy areas. In the third part of this book we then turned to 
what we might refer to as chapters dealing with ‘diagonal’ matters, that is 
the overarching issues of protection of rights, judicial review, legitimacy of 
forms of administrative governance – in short, some of the major challenges 
to modern administrative law and policy. 

We fi nd in our analysis that there are increasingly seamless forms of co-
operation, blurring the lines between what used to be European administration 
on the one hand and what used to be purely Member State administration 
and its duties on the other. Intense administrative co-operation exists in all 
policy phases. Larsson and Trondal demonstrate in their chapter on agenda 
setting in the EU (Chapter 1) that, despite the agenda setting phase being 
formally dominated by the Commission, national administrations play a 
crucial role in shaping the Commission’s policy initiatives. The authors point 
out that the way the Commission sets the agenda in the EU with the use of 
expert committees can be viewed from different perspectives. On the one 
hand there is instrumental rationality, where problems are identifi ed and 
solved in a rational manner. On the other hand there is path-dependency, 
in which past experience shapes future solutions. Finally, there is the so 
called ‘garbage can approach’, which emphasises the more random fl ow 
of problems and solutions. Expert groups also serve different functions in 
the agenda setting phase, as they are employed as ‘arenas for deliberation, 
brainstorming and intergovernmental confl ict solving, as meeting places 
to solve complex technical problems, as well as transformative institutions 
that help upgrading shared belief  systems among the group participants.’4 
The agenda setting phase thereby creates ‘a community administration that 
spans levels of government’,5 in which the actors are subjected to a mix of 
national, functional and supranational demands.

Similarly, Neuhold and Radulova (Chapter 2) show the extent to which 
supranational and national administrative actors exercise infl uence in the 
EU’s decision-making process. The presence of the national administrations 
is mostly felt within the Council of Ministers, where working parties and 
other committees comprised of  national civil servants form an integral 
part of the institution’s decision-making structure. Here, the national civil 
servants have to balance their national mandate against the need to reach a 
consensus in pursuance of Community tasks. Neuhold and Radulova point 
out that such a compromise is greatly facilitated by the presence of attachés 
from the Member States and civil servants from the General Secretariat of 
the Council. Similarly, the civil servants from the General Secretariat of the 
EP far from merely exercising secretarial functions are considered to play 
an important part in the functioning of the EP. The interaction between the 
institutions in the decision-making process is highlighted by the mediating 
role which Commission offi cials play between the Council and the European 
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Parliament. Such interaction, albeit to a lesser extent, is also evident in 
the less formal policy-making process of national policy co-ordination at 
Community level, which has found its most recent expression in the ‘Open 
Method of  Co-ordination’, in areas where the Community lacks formal 
competences. While national civil servants dominate this process mainly 
through committees in Council, the Commission prepares policy guidelines 
and co-ordinates the evaluation of the results.

The most obvious arena for intensive administrative cooperation 
and interaction, however, is the implementation phase. In Chapter 3 on 
implementation, we argue that the categories of  direct and indirect EU 
administration are not suffi cient to explain the complex structures which 
link the supranational and national administrations. Such administrative 
interaction is best documented in the relatively formalized process of 
comitology.6 Similarly, the recent growth in EU agencies does not so much 
constitute a move towards a federal executive on the European level, but 
shows all the characteristics of multilevel administrative interaction.7 Finally, 
less formal structures of administrative interaction in the implementation 
phase are established as some form of administrative network. These gather 
information, organise planning or co-ordinate the enforcement of Community 
law. They integrate the supranational and national administrative bodies 
within a structure designed to conduct joint or co-ordinated implementing 
action. Also, where implementation tasks are entrusted to private bodies, 
such as in the fi eld of European standardisation, the relevant national actors 
are integrated into a supranational framework. 

These general features of EU administrative governance as they appear in 
the various phases of the policy cycle, fi nd their specifi c form in the different 
policy areas. Each EU policy area has developed distinct administrative 
structures in response to the different concerns prevalent in their respective 
policy sphere. This leads to an analysis of forms of administrative governance 
in different policy areas. 

In the area of environmental policy for example, a very impressive mix 
of  tools of  administrative governance has been developed including the 
creation of an environmental agency, the creation of a network of agencies 
including also private actors and a very well developed use of comitology 
committees. As Roller shows in his contribution to this book (Chapter 
4), one is hard pressed to fi nd an aspect of  administrative governance 
not covered by this policy area. Food safety, as presented in Chapter 5 
by Rudloff  and Simons, is another case-study analysing the interactions 
between the different regulatory levels from the international (WTO and 
the codex alimentarius) to the EU and the Member States. Like the area of 
environmental policy, it further illustrates the signifi cance of the interface 
between scientifi c expertise and governance structures, especially since 
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regulation in the area of food safety has to rely on scientifi c expertise.8 The 
contribution on food safety in this book shows the diffi culties in translating 
scientifi c risk assessments to administrative and political decisions on risk 
management. It lists the EU’s reactions developing from governance with 
comitology structures to the creation of  European specialised agencies 
working in co-operation with national food safety agencies.

Both the policy fi elds of environmental protection as covered by Roller 
and of food safety as covered by Rudloff and Simons are prime examples of 
the attempts to legitimise EU administrative activities by means of input and 
output related criteria of legitimacy. Information gathering, the information 
assessment, the participation and transparency of activities are key factors 
in creating regulations acceptable to the public and in creating a scientifi cally 
sound response to regulatory challenges. 

The area of  state aid policy (Chapter 6) is an example of  a different 
approach. In this policy area, the Commission is obliged to implement 
a policy on the basis of  an authorisation in the EC treaty, which at fi rst 
sight does not seem to be a case of integrated administration. Yet even in 
this area, an intense co-operation between the Commission and national 
authorities has developed to implement the European policy goals. The 
result of  decisions on state aid is frequently negotiated administration. 
Further, this is an area where accountability of administrative and political 
decisions at member state level is provided for by a quasi inter-administrative 
control mechanism. This policy area is an example of non-traditional forms 
of accountability within Europe’s integrated administration.9

The move towards a more integrated administration can also be 
observed in EC antitrust law (Chapter 7). This area was dominated by the 
Commission’s enforcement powers granted in Council Regulation 17/62, 
which provided the Commission with a monopoly in granting individual 
exemptions under Article 81(3) ECT. The establishment of  a European 
Competition Network in which the Commission and national competition 
authorities enforce EC antitrust rules in parallel allows the Commission to 
focus its attention on more serious competition infringements and involves 
national authorities more fully in the enforcement of  Articles 81 and 82 
ECT. The trend towards a parallel enforcement of EC antitrust law requires 
increased co-ordination and co-operation between the Commission, which 
is still formally at the centre of the network, and national authorities. This 
raises fundamental questions as to the political and legal accountability of 
the administrative actors, the uniformity and effi ciency of the system, as 
well as the protection of individuals.

The area of fi nancial market regulation has given rise to a very interesting 
new development of forms of EU administrative governance: the four-level 
Lamfalussy committee structure, which has led to increased delegation of 
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rule-making powers to the Commission under the condition of a stronger 
supervisory role of the European Parliament. Fischer-Appelt (Chapter 8), 
however, points out the strengths and weaknesses of this new governance 
structure and compares it to the potential of using the agency model. This 
is all the more interesting as many of the current EU agencies have actually 
been developed from former comitology structures.

The structures of administrative governance within the second and the 
third pillars of  the EU, despite their more intergovernmental decision-
making structures show similarities with fi rst pillar matters. This was shown 
by Costello’s contribution (Chapter 9) on the matters of the former third 
pillar, which had been ‘communitarized’ under the Treaty of Amsterdam. 
She demonstrates that with the entry into force of the Treaty of Amsterdam, 
the area of asylum and immigration policy has been characterised by frenetic 
EC legislative activity a hallmark of which is the emphasis on operational co-
operation, leading to common practices and only then and in limited areas, 
formal policy harmonisation. EC legislative measures are both the product 
of  and the impetus for increased vertical and horizontal administrative 
interaction. Originally limited, the ECJ’s role will become more important 
with implementing and operationalising the Amsterdam acquis and with 
the EP currently mounting challenges to Council legislation on the basis 
of human rights concerns. The implementation and operationalisation of 
the Amsterdam acquis will also prompt a greater degree of  vertical and 
horizontal convergence in administrative practice.

Aden’s contribution (chapter 10) focuses on the fi elds of EU police and 
judicial co-operation which remained in the third pillar of the EU. He fi nds 
that decision-making in these fi elds is ‘even more infl uenced by administrative 
actors than in other fi elds of European integration’.10 Reasons for this fi nding 
are inter alia the more frequent use of non-binding legal acts and detailed 
implementation taking place under the guise of secrecy inherent in police and 
judicial crime investigation activity. Notwithstanding this, Aden also fi nds 
that governance in third pillar matters is not completely assimilated with 
other EU policies, one of the reasons being that judicial actors, who in many 
matters of the third pillar play a decisive role, traditionally enjoy a greater 
degree of independence than administrative actors. Also in the area of the 
second pillar, the common foreign and security policy, the administrative 
level plays a decisive role – despite the intergovernmental nature of  the 
policy area. Dukes’ and Vanhoonacker’s contribution (Chapter 11) shows 
that the EU’s increasingly proactive and operational foreign policy has 
entailed the creation and strengthening of more permanent administrative 
structures in the fi eld of foreign and security policy. Major changes, however, 
lie ahead with the potential entry into force of  the constitutional treaty 
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establishing an EU foreign service administration staffed by both EU and 
Member State administrations.

What kind of conclusions can be drawn from these attempts to outline 
administrative governance structures in different policy phases and policy 
areas? The chapters in the third part of the book deal with what we have 
called ‘diagonal’ issues, the nature of administration in Europe as well as 
criteria for its legitimacy and accountability. 

Trondal’s contribution on the emerging community administration 
(Chapter 12) shows us from a sociological point of view, that we are seeing 
what he calls the development of  an emerging multi-level community 
administration created by interaction from many levels of  civil servants 
acting in all phases of the policy cycle. Trondal concludes that due to this 
integration ‘decision-making and agenda setting processes within national 
governments are integrated into the EU agenda setting phase’.11 In this way 
a ‘multifaceted community administration balancing intergovernmental, 
functional and supranational dynamics’12 is allowed to develop.

Bradley (Chapter 13) looks at the notion of judicial review, specifi cally in 
the context of comitology. Judicial review is still the single most important 
means of holding administrations accountable. Its disadvantage, however, 
is the ex-post nature of litigation and the inherent uncertainty as to judicial 
decisions, which especially in highly complex and disputed matters often 
have to defi ne the criteria against which they will judge a certain activity 
rather than being able to apply a well established yardstick to a transparent 
factual situation. Bradley fi nds many ‘tales of  the unexpected’, showing 
that judicial review of comitology procedures remains at times inconsistent, 
especially when it comes to supervision of procedural rules. This result is 
to a certain degree astonishing especially when taken against the received 
wisdom that the review of the ECJ and CFI of executive activity has been 
more procedural than substantive in the past. Bradley explains the result 
inter alia as the lack of a basic administrative rule book such as a general 
administrative procedures act for the EU. 

Rowe, on the other hand, in Chapter 14 gives an account of  impact 
assessment as a means of  control of  legislative and non-legislative acts 
undertaken by administrative actors. It is thus a form of control mechanism 
within EU administrative governance. Rowe thereby discusses a completely 
different fi eld of  accountability mechanisms from the one Bradley was 
looking at. Rowe looks at forms of  accountability by means of  ex-ante 
and ex-post assessment of  performance. The complexity of  this task in 
heterarchic administrative relations is considerable. Rowe’s contribution 
on impact assessment illustrates that the development of this tool in the 
EU is still in its infancy despite the existence of  well-developed OECD 
guidelines. Several factors currently limit the full exploitation of  the 
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potential of impact assessment in the EU. So far, for example, the categories 
of  legal acts required to be submitted to impact assessment is unclear. 
Furthermore, those institutions which must undertake impact assessment 
have not been identifi ed. Finally, there continues to be uncertainty in the 
EU as to the relationship between general impact assessment and specifi c 
assessment in respect of compatibility with fundamental rights, the principle 
of subsidiarity and environmental impact assessment.

In this third part of  the book, we revisited the questions raised in the 
introductory chapter. The contribution by Joerges and Everson (Chapter 
15) takes the discussion to a more abstract level, by investigating how to 
conceptualise the nature of  rules governing European integration. They 
start their investigation with the question of  what it means to accept 
the EU law’s unique nature beyond statal characteristics. Against the 
background of  the integrated nature of  the EU system, they fi nd that 
‘European constitutionalism cannot fi nd its legitimising Grundnorm in 
the self-referential trumpeting of  its own supremacy’.13 Instead Joerges 
and Everson present a model of a deliberative supranationalism based on 
confl icts of law principles. This model offers a revised understanding of the 
supremacy of European law that ‘respects the nation-state’s constitutional 
legitimacy while simultaneously clarifying and sanctioning the commitments 
arising from its interdependence with equally democratically legitimised 
states’.14 In this model, the democratic nature of the EU’s supranational 
organisation is established by giving representation to the concerns of all 
parties involved, ensuring ‘both the co-existence of different constituencies 
and the compatibility of these constituencies’ objectives with the common 
concerns they share’.15 The idea is to delegate decision-making to methods 
of  governance which have the ability to respond to legal diversity in the 
EU such as comitology and agencies. Both structures have in common to 
integrate procedural rules in the form of a confl icts approach to deciding 
political questions. This is the civilising function of European supranational 
law in the increasingly integrated system of the EU.

In Chapter 16 Larsson and Schaefer discuss various concepts of 
democratic legitimacy and their applicability to supranational European 
government. They take into account many of the issues addressed in the 
introductory chapter such as the role of transparency and accountability 
in the EU’s unique system of administrative governance. They fi nd that the 
EU is a democratic system, ‘largely building its legitimacy on the protection 
of minorities and the ability to deliver results (output) although procedures 
and majority decisions also play an important role’.16 Control largely 
takes place through a system of checks and balances and through formal 
and informal, as well as internal and external procedures. In this regard, 
Larsson and Schaefer conclude that the EU is a rigorously controlled system 
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within which administrative actors, by listening to interest groups, remain 
conscious of  a variety of  interests at each phase of  the decision-making 
process. Larsson and Schaefer highlight a form of deliberative democracy, 
although it differs from the description offered by Joerges and Everson. It 
is a question of solving problems jointly rather than selecting the correct 
forum, as a more confl icts-based approach would suggest. 

CONCEPTUALISATION OF RESULTS

The previous chapters of this book have shown that European administration 
can no longer be described in terms of a simplistic two-level system. The 
original understanding of this model was one of separate activities with 
rule-making taking place on the European level and implementation on 
the national level. The previous chapters suggest that Member States’ 
representatives and EU offi cials now work so closely together in all policy 
phases and policy areas that a relatively homogenous organisational 
phenomenon has emerged.17 National civil servants and representatives 
of the European civil society are present at all stages of the decision-making 
process from agenda setting to implementation. Administrative co-operation 
takes place in policy areas in which responsibility for implementation rests at 
European level as well as in cases, where, in the absence of EU administrative 
capabilities and competences, Member State agencies are responsible.18 
Both EU and national administrations are subject to EU policy as well as 
responsible for creating it. National actors are affected by the outcome of 
the European policy process but the EU is also dependent on the reality 
and capability of national administrative structures.19 

This has a profound effect on notions of accountability and legitimacy 
of administrative action. For example, although certain relationships are 
hierarchical, the same cannot be said of relationships between actors on 
different levels. Realities in the different policy phases and policy areas point 
to the emergence of network structures more akin to heterarchic models than 
hierarchies. In this situation, the establishment of traditional ‘Weberian-
style’ legitimacy through intra-administrative chains of  hierarchical 
responsibility becomes increasingly diffi cult. This holds equally true for 
traditional structures such as administrative courts. Instead, some of the 
central challenges for national and European administrative law now involve 
controlling heterarchic structures. These heterarchic structures arise when 
administrations are required to merge the input from administrative agencies 
and private actors as well as independent scientifi c expertise from multiple 
levels into one single administrative procedure. Such challenges represent 
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some of  the most important for administrative law and administrative 
sciences with respect to Europe’s integrated administration. 

Explaining Europe’s Integrated Administration

What then are the criteria for accountability and legitimacy of administrative 
action in the EU in the face of this close integration of national and European 
administrations? A fi rst step towards an answer is the attempt to establish a 
model capable of conceptualising the modern reality of the integration of 
systems of public law in Europe. Do existing explanations deliver a realistic 
picture of the situation? Are they thus capable of capturing the nature and 
legitimacy of structures of EU administrative governance? 

Most models that have been developed in the past, give explanations for 
some, but not all aspects of the wide variety of administrative structures. 
The model of ‘decentralised administration’,20 for example, has shown itself  
to be perfectly capable of explaining the emergence of European agencies, in 
that it emphasises three basic characteristics of such agencies: the allocation 
of supranational tasks amongst different bodies, their integration into a 
unitary administration and the creation of a Community body with legal 
personality.21 Similarly, the administrative networks that we have described 
in various policy fi elds can be explained within the ‘network theories’.22

Each of  these models might therefore be employed to explain certain 
aspects of  EU administrative governance. But they do not provide an 
explanation adequate to capture the phenomenon as a whole. The most 
widely used model to describe EU administrative relations as a whole is that 
which was formerly known as ‘executive federalism’. Under this model, there 
is a clear distinction between direct and indirect administration in the EU.23 
This model is also the dominant one in the Treaty establishing a Constitution 
for Europe. Article I-37 lays down the general principle that Member States 
‘adopt all measures of national law necessary to implement legally binding 
Union acts’. Only in cases ‘where uniform conditions for implementing 
legally binding Union acts are needed’, does the Community retain the 
power to implement EU legislation.24 This model of ‘executive federalism’, 
mainly based on the experiences of federal states such as Germany, might 
have provided an accurate description of  the allocation of  enforcement 
powers within an earlier EC. Its relevance today is rather more limited. 
With its division between direct and indirect administration, it highlights 
the fact that it will be mainly for the national administrations to adopt the 
fi nal decisions in the enforcement of Community law. Although this is often 
true, its distinction between two levels of  administration – the member 
state and the EU – no longer explains the complex forms of administrative 
co-operation in the EU in the phases of  agenda setting, policy-making 
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and implementation. Joint administration is – unlike the federal systems 
of  Germany or the US – not the exception in the EU but the rule. In 
fact, it is diffi cult to identify an area of administrative activity in the EU 
which is purely either direct or indirect administration. Instead, forms of 
co-operative administration such as comitology, agency networks and other 
forms of governance which have been developed in an evolutionary fashion 
in different policy areas can be found throughout the three pillars of the 
EU legal system and will continue to exist under a new constitutional order 
should the treaty establishing a constitution for Europe come into effect. 

One of the main reasons for this development, which at fi rst sight seems 
to run counter to a well-established understanding of  administration 
within Europe’s multi-level legal system, lies in the relatively small 
administrative capacities of  the EU in relation to its duties.25 Member 
State administrative resources are essential in successfully undertaking 
the tasks of information gathering and information processing. Also, the 
great differences in the Member States’ legal systems, their administrative 
traditions and socio-cultural conditions require the involvement of Member 
State administrations from the fi rst stages of planning a joint action to the 
last stage of its implementation. These arguments which were developed 
to explain the great success of the tool of comitology, equally hold true for 
all other forms of co-operative administrative governance developed in the 
EU. In a sense, therefore, the notion of executive federalism was a victim 
to its own success. Member States’ administrations are now so extensively 
involved not only in the implementation of decisions made on the EU level 
but also in the development and framing of policies that there has been a 
movement towards a truly integrated administration in all areas with EU 
competencies. The model of executive federalism is no longer applicable to 
the complex interaction between supranational and national administrative 
bodies in the enforcement of EU law, as it no longer adequately addresses 
administrative co-operation in a multilevel system of governance. 

This phenomenon of administrative integration has been described by 
various authors as a ‘fusion’ of  administrative institutions creating a 
‘European administrative space’.26 Both terms are used to denote a 
convergence process of administrative law in European countries, adapting 
to the requirements of  implementing the acquis communautaire.27 The 
fusion theory however is more encompassing as it describes, when applied 
to administrative functions, a merger of public resources from the European 
and the member states’ national and subnational levels,28 thereby establishing 
a ‘third way’ between pure intergovernmental relations on the one hand 
and the creation of a federal structure on the other.29 Although the model 
of a fusion of national and European administrations quite aptly describes 
our observations on Europe’s integrated administration and refl ects the 
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reality of administrative governance structures in the EU, the term ‘fusion’ 
is unfortunately very misleading. Within structures of  integrated 
administration, we do not observe an outright merger between the Member 
States and the EU after which both entities cease to exist individually and 
instead create a new joint legal personality, as the term ‘fusion’ would 
suggest. Instead, we are dealing with forms of  highly integrated agenda 
setting, decision-making and implementation, which infl uence the various 
actors’ behaviour but nevertheless leave them institutionally 
independent.30 

We therefore use the term ‘integrated administration’ as a conceptual 
tool for describing the reality of EU administrative governance structures. 
This term expresses the idea that EU administrative governance takes place 
within a framework, where supranational and national bodies are linked 
together in the performance of  tasks entrusted to the European Union. 
The term ‘integrated’ refl ects the fact that administrative capacities that 
co-operate at all levels of this system, stem from multiple sources – hence 
the heterarchic nature of administration in Europe. The framework within 
which such integrated administration is pursued differs according to the 
policy area and the particular stage in the policy cycle. The notion of 
integrated administration acknowledges that the EU system of governance 
has a specifi c character being neither a federal state nor an international 
organisation. It takes into account the heterarchic input and differing types 
of  administrative networks therein. Integrated administration in Europe 
is therefore not so much a multi-level system in the sense of  a hierarchy 
superimposed on MS administrations. It is a system of integrated levels.

Characteristics of Europe’s System of Integrated Administration

Europe’s system of  integrated administration, therefore, has inherent 
characteristics, relevant to understanding the conditions for legitimacy and 
accountability of administrative action in Europe. 

The fi rst of  these special features is that much administrative activity 
cannot be described in hierarchical terms since responsibility for the 
various administrative actors lies with different bodies. This fact in turn 
has implications for transparency and for allocating responsibility for 
safeguarding procedural and substantial rights of individuals concerned.31 
The advantage of hierarchical systems is that responsibilities and control 
structures are more easily attributed to single actors. The further down the 
line of hierarchy, the less responsibility administrative actors have and the 
more they are required to follow orders. The disadvantage lies in problems 
with the fl ow of information and the system’s lack of fl exibility. For Europe 
most importantly, the actors further down the line must agree to submit 
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themselves to hierarchy, which is not often the case with EU Member State 
administrations. Both advantages and disadvantages of hierarchical systems 
are much less pronounced in Europe’s integrated administration, where the 
Member State and Community administrative action are no longer separate. 
Even where there is an authoritative distribution of administrative powers, 
which rarely is the case, forms of co-operative administration exist. 

The second feature of EU administrative settings, which has an infl uence 
on the conditions of accountability, is the evolutionary nature of much of the 
EU’s administrative structures and administrative law. It is in a permanent 
state of development. The different policy areas are experimental fi elds. In 
addition to this fl uidity, there is very little co-ordination between the policy 
areas and general EU administrative law exists mainly in the form of general 
principles of  law. Few rules of  general administrative law are applicable 
across several policy areas.32 These conditions pose specifi c problems for 
accountability. The counterpart to this fl uidity of structures and settings, the 
permanent search for new forms of governance, are the general principles 
of law and the substantive and procedural rights of those public and private 
legal persons involved in individual administrative procedures or who are 
affected by the outcome of  administrative decision-making procedures. 
Criteria for accountability of integrated administration, therefore, will have 
to be developed with this balance in mind.

A third feature of  integrated administration is its fragmented nature. 
Executive authority is spread out within the EU over several institutions, 
most notably the Commission and the Council, increasingly supported 
by EU agencies. Additionally, executive functions are almost always 
undertaken in co-operation with administrative players and private parties 
from the member states and in some policy areas within networks with 
participants from outside the circle of EU member states. In this respect, 
Everson and Joerges’s portrayal of EU public law as based on confl icts rules 
is an interesting concept as it allows the role of EU public law within this 
fragmented structure to be understood. In this framework, the fragmented 
nature of EU administrative structures can also be used to establish a certain 
‘internal’ system of  checks and balances between the actors involved in 
the administrative procedures. Experience of  administrative procedures, 
especially when all actors are integrated, shows that the details of  a 
functioning system of checks and balances need to be carefully crafted.

Legitimacy and Legality of Integrated Administration

The EU’s integrated administrative structures therefore are heterarchical, 
evolutionary and fragmented. These characteristics pose a challenge to any 
model that attempts to guarantee adequate legitimacy of administrative 
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action. Can the existing models explaining European integration meet 
this challenge? 

The two traditional models for legitimacy in the EU were the ‘government’ 
and the ‘regulatory’ models. The traditional parliamentary/government 
model, when applied to the EU legal system, would suggest accountability 
of  the system of  EU administrative governance through supervision by 
Parliament and Council similar to the system operating in federal states.33 
In its purest form, this federal-style model would allow EU administration 
to draw a democratic mandate from the European Parliament with the 
Commission as fully fl edged EU government at the pinnacle of the executive 
hierarchy.34 This model, in isolation, is insuffi cient to provide adequate 
criteria for accountability and legitimacy of EU administrative governance. 
Although the Commission, as the main institution of  the Community 
executive must also be subject to political control at the European level, 
European administration extends far beyond the Commission. Commission 
representatives participate in most forms of administrative governance in 
the EU, but integrated administration in Europe encompasses more than 
the range of Commission duties. For illustration of this point, we refer to 
the chapters on administrative governance in the different policy phases 
within this book. The reason for the very limited explanatory value of 
the government model is that it does not take the integrated nature of 
administration into account. It presupposes a system of hierarchical control 
within the Community system, which in reality does not exist due to the 
high level of involvement of national administrations in all policy phases 
and policy areas. 

The regulatory model, on the other hand, views the Community as a 
special purpose organisation referred to by one of its original proponents as 
‘Zweckverband’. According to this model, the sole purpose of the EU is to 
pool sovereignty and regulate issues with greater effi ciency than the Member 
States governments would be able to do individually.35 The model locates 
the legitimacy of the EU in the process of a limited transfer of regulatory 
power to the EU. The EU will exercise these powers autonomously. Review 
of  legality is undertaken by the Member States and by the ECJ by way 
of  the ultra vires test. Under this model, the activities of  the ECSC and 
later the EEC were regarded as mainly delegated administrative activities 
– an assumption that was already diffi cult to justify in the 1950s and can 
today no longer be maintained. Therefore, the regulatory model, in its more 
modern version, is designed to explain the legitimacy of regulatory agencies. 
That however is an equally problematic basis for EU administration as a 
whole, the competences of which have increased well beyond the scope of 
a regulatory agency. Neither the governmental nor the regulatory model, 
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therefore, adequately corresponds to the challenges posed by the integrated 
nature of administration in Europe. 

A model more suitable for understanding the legitimacy of the modern 
realities of administrative governance in the EU is the model of deliberative 
supranationalism as developed by Joerges.36 This model perceives the 
supremacy of  the EU as not based on state-like characteristics, but on 
the need to accommodate the interests of its Member States through the 
mechanism of deliberative interaction. The structures of EU administrative 
governance are therefore to be understood as an expression of the requirement 
to create a supranational forum for the ‘democratically legitimated actors’, 
in which their confl icts can be resolved. One of  the advantages of  this 
model is that it provides for criteria of  assessing legitimacy of  the EU’s 
integrated administration.37 The model, however, tends to reduce the nature 
of  the European Union to a vehicle that serves the interests of  Member 
States. To a certain degree, it downplays the importance of the autonomous 
constitutional nature of the EU, which rests both on its systematic nature 
as a legal order38 as well as on a demos.39 This is not to argue that the 
EU’s legitimacy can be sustained without the mediation of  its Member 
States, or that its supremacy claim does not compete with the equally 
valid constitutional limits on the transfer of competences by its Member 
States.40 However, it does mean that when Member States deliberate and 
accommodate their interests within the EU, they will have to do so within 
the parameters of the specifi c values and objectives of the EU, its own legal 
system, and its own institutional arrangements. 

In this respect, the studies contained in this book have shown that the reality 
of administrative governance in the EU consists of complex structures of 
multilevel administrative interaction. Consequently, its legitimacy has to be 
assessed within the autonomous constitutional framework of the European 
Union. Where the European Union, for example in the third pillar, takes 
over important policies from the national forum and reconstitutes them 
at European Union level through a system of administrative governance, 
the reduction in legitimacy through the national legal systems is only 
justifi ed if adequate mechanisms of control, participation and transparency 
are installed at Union level. The fi rst pillar, in contrast, provides for a 
more integrated system of governance, in which administrative structures 
play an important part, but are more integrated into the supranational 
constitutional system.

It is therefore apparent that the importance of the criteria for legitimacy, 
which we have identifi ed in the introduction to this book as participation, 
scientific expertise, control and transparency, for the EU’s integrated 
administration vary in accordance with the stage of the policy cycle and 
the policy area under consideration.
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The agenda-setting process is not characterised as laying down binding 
rules for individuals, but marks an important stage in the policy-making 
process, in that it sets the parameters for legislation and other policy-
making procedures. Its legitimacy is more dependent on its transparency, 
the integration of expertise and the participation of affected interests rather 
than on the judicial control by courts. 

The legitimacy of the Community’s policy-making process on the other 
hand is mainly based on the institutional balance between the participating 
institutions, which in a system of  functional representation41 allows the 
various interests to contribute to the law-making process. The intervention 
of national administrations in the Council of Ministers helps to reinforce 
the effi ciency of  the Council, but creates problems for the transparency 
of  the Council as legislator. This also means that control is in the form 
of a system of checks and balances and judicial control is more marginal. 
Equally, the participation of individuals and even interest groups would 
upset the careful institutional balance. 

Finally, in the implementation phase, the mandate by the legislative 
instrument cannot be considered sufficient to control a rather more 
‘political administration’.42 Moreover, it is in this phase that individuals 
are most likely to be directly affected by administrative action. Hence, 
scientifi c expertise, participation rights and judicial control assume greater 
importance. Transparency concerns also arise, but need to be balanced 
against the effi ciency of the administrative process and private and public 
interests.43 These legitimacy concerns are all the more important, as political 
control by the EP, not to mention national parliaments, remains weak.

Consequences for Accountability of Europe’s Integrated Administration

What effect do these considerations on legitimacy of  EU administrative 
governance have on accountability? One of  the important and often 
underestimated features for finding criteria for accountability of  EU 
administrative governance is the fact that integrated administration is central 
to all policy phases – not only in the phase of  implementation. Further, 
due to the fl uid development and evolutionary nature of administration in 
Europe, forms of integrated administration differ according to the policy 
areas and policy phases, which pose problems for a uniform model of 
accountability. 

As mentioned above, so far, the most important infl uence on developing 
concepts of holding administrations accountable was the model of the EU 
as a quasi-federal multi-level system. This quasi-federal point of  view is 
what we term in this book, the ‘external’ point of  view,44 distinguishing 
direct administration of  EU policies by Community institutions from 
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indirect administration by Member States’ bodies. In contrast to its 
external appearance, internally, the EU has a complex system of integrated 
administration.45 The starting point for fi nding an adequate system of holding 
Europe’s integrated administration accountable, therefore, is to acknowledge 
the central role of forms of integrated administration in all phases of the 
policy cycle. An adequate mix of models of control must be adapted for the 
different types of activity within these phases. Traditional modes of control 
of administrative activity include holding administrative activity politically 
accountable through parliamentary supervision or by judicial accountability 
by controlling administrative action in courts. Naturally, political control of 
administrations plays a stronger role in the phases of legislation than in the 
phase of implementation. On the other hand, the courts will usually grant a 
larger discretion when reviewing legislative decisions than in the review of 
discretion in administrative single-case implementing decisions. There are, 
however, additional means, such as establishing a system in which different 
administrative actors check and balance each other, or where such checks 
and balances are achieved by rules for the inclusion of scientifi c expertise 
and representatives of the civil society.

With respect to political accountability of EU administrative governance, 
the European parliament, as well as parliaments on the national and, where 
they exist, also sub-national level, are capable of wielding both ex-post and 
ex-ante control of Europe’s integrated administration.46 A pre-condition 
for successful parliamentary control is an understanding of the integrated 
nature of the EU executive. Armed with such understanding, the different 
levels of parliament can undertake to hold ‘their’ administrations to account 
for their exercise of administrative governance in the different policy phases 
and policy fi elds. In that way, the various parliamentary levels would mirror 
the nature of  administrative co-operation.47 This type of  parliamentary 
control, however, on the national and sub-national levels is limited by 
the shared responsibilities within the integrated administration leading 
to a certain fragmentation of  responsibilities. On the Community level, 
additionally, this method is weakened by the somewhat limited political 
control by the EP of the Commission. Political control through parliaments 
from the European, the national and sub-national levels, will additionally 
be supported by parliamentary ombudsmen to whom citizens can address 
their specifi c problems. 

Judicial control of administrative activity is in practice one of the most 
important modes of  supervision. Although from the outset this mode is 
limited to ex-post control, the establishment of rules and principles for good 
governance in the area of Europe’s integrated administration also has effect 
in respect of the future conduct of administrative activity. Judicial control 
of structures of administrative governance includes basic forms of control 
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such as the review of legality in the sense of the test of compliance with 
ultra vires rules. But beyond this basic notion of legality it guarantees certain 
substantial and procedural rights. Most often the judicial role will consist 
of  balancing the limits of  discretionary power of  administrative action 
on the one hand with upholding the general principles of law such as the 
principle of proportionality of activity on the other. Adding to the inherent 
tension within this balancing exercise, are the unique characteristics of EU 
administrative governance, most notably the complexity of its integrated yet 
evolutionary nature.48 Within this, judicial control of Europe’s integrated 
administration faces several problems: the dilution of responsibilities and 
the multitude of different forms of administrative governance complicate 
the allocation of responsibility and the application of general principles of 
law.49 In other, less well established procedures of integrated administration, 
confusion of the different roles and meanings of such co-operation can be 
even more problematic.

Effective judicial control therefore relies on the courts ability to allocate 
responsibility and to reduce the inherent complexity of EU administrative 
governance arrangements. Within this control structure, courts reviewing 
administrative activity need to reduce the complexity and hold individual 
actors accountable for integrated activity. In this respect, what we called 
the ‘external’ point of view in the chapter on implementation continues to 
play an important role with respect to judicial control. From an abstract 
point of view, that means that judicial control must allocate responsibility 
for decision-making and safeguarding rights despite the fact that a decision 
was taken in an integrated fashion.50 

Judicial control, however, adopts what we might refer to as a gradual 
approach. This is a refl ection of a certain hierarchy of norms,51 implicitly 
developed by case law which differentiates the intensity of  review of 
administrative activity. The differentiation is at the heart of the distinction 
between judicial and political control. The more political control is afforded 
in areas more akin to legislative activity – agenda setting and policy making 
through expert groups and the activity of council working parties, the less 
detailed judicial control will take place. The same holds true for some forms 
of abstract-general rule making by administrations, for example in the area 
of Lamfallussy rules and also in some parts of the application of comitology. 
On the other hand, the ECJ and the CFI are increasingly intensifying their 
review of administrative decisions on an individual case basis.52 This type 
of judicial review of administrative activity is geared towards safeguarding 
both procedural and substantive rights, thereby following a rights-based 
approach to control of integrated administrations.

However, next to these ‘classical’ modes of political and judicial control, 
additional modes of  accountability can be developed in the system of 
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Europe’s integrated administration. An example is creating a system of 
checks and balances amongst administrative actors in certain policy areas 
or for decision-making in different policy phases. The approach would be 
to transfer the disadvantages of heterarchic systems – traditionally adverse 
to control and supervision – into a structure in which the presence of actors 
from different origins allows for a certain degree of mutual control. The 
benefi ts of mutual control can be weakened by the fact that participation in 
procedures of integrated administration can affect the loyalty, outlook and 
behaviour of those individuals participating in the process.53 But despite this 
danger, the system of comitology is an example of the harmonisation of the 
two confl icting approaches of checks and balances and personal involvement 
of civil servants. Comitology committees are a form of integration of the 
Commission and national experts. At the same time, comitology committees, 
at least the management and regulatory committees, allow for the supervision 
of the Commission through the ability of the committees to refer matters 
for decision to the Council and the involvement of the European Parliament 
to a certain degree. Equally, the Lamfallussy-type procedures applied in 
the fi nancial services sector, allow for a certain amount of  review of the 
formation of administrative rules by the Commission. A further example is 
the relationship between European agencies and the European Commission. 
Often, only the Commission can take the fi nal decisions, whereas the 
expertise lies with the agency. The Commission has a certain supervisory 
role in this respect. Other such inter-agency related systems of checks and 
balances exist in the relationship between Community agencies including the 
Commission and national agencies. Such relationships are often described 
in terms of  network and heterarchy but they also contain elements of 
mutual control and supervision. Such network structures also exist with 
respect to private parties. An example is the norm-setting role of private 
standardization bodies,54 whose standards are accepted by administrations 
until there is proof of them being insuffi cient. Finally, systems of checks 
and balances are also being created within different Commission services, 
especially where the Commission takes very sensitive individual decisions as 
in the area of competition law. An example is the increasingly independent 
position of the Commission’s internal ‘Hearing Offi cer’, who ensures the 
enforcement of parties’ procedural rights in competition cases.

A well balanced system of  checks and balances may, through the 
interaction between the representatives of various interests, come close to 
a deliberative system akin to Everson and Joerges’s model, or according to 
Lenaerts and Verhoeven create ‘an institutional frame, within which different 
interests can discuss with each other in order to achieve solutions that are 
acceptable to all and do not unduly abridge the liberties of anyone’.55
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In conclusion, accountability within Europe’s integrated administration is 
conceivable if  traditional and alternative modes of control and supervision 
are employed to address the specifi c nature of integrated administration in 
the different policy phases and policy areas. However, a detailed exploration 
of these different means of accountability will need to be undertaken in a 
specifi c study on EU administrative law.

EUROPE’S INTEGRATED ADMINISTRATION

In conclusion, Europe’s integrated administration is a reality and one that 
spans policy phases and policy areas. The model is akin to existing models such 
as Weiler’s distinction of modes of government into intergovernmentalism, 
supranationalism and infranationalism. This distinction was based on an 
understanding of  the area of  the infranational mode of  governance as 
a realm of  the executive branch of  national and European powers and 
a link between the more legalistic mode of supranationalism on the one 
hand and the more diplomatic/political form of  decision-making in the 
intergovernmental mode on the other. Infranationalism, or integrated 
administration, is not merely a third form of governance. It is the underlying 
fabric of  the EU’s legal and political system. It is what renders the EU 
system of government and governance unique and distinct from models 
we know from the Member States’ legal systems – be they more unitary or 
more federal in their internal structures. Integrated administration is the 
substantive form of the theoretical notion of shared sovereignty. Legitimacy 
and accountability within such a system can be established if  its unique 
features are suffi ciently taken into account.

NOTES

 1. See G. De Búrca, ‘The Institutional Development of the EU: A Constitutional Analysis’, 
in: P. Craig, G. De Búrca, The Evolution of EU Law (OUP, 1999).

 2. Such general administrative legislation only exists in rudimentary beginnings, for example 
in the form of the Comitology Decision (Council Decision 1999/468 of 28 June 1999 
laying down the procedures for the exercise of implementing powers conferred on the 
Commission, OJ 1999 L 184/23), Council Regulation 58/2003 laying down the statute for 
executive agencies to be entrusted with certain tasks in the management of Community 
programmes (OJ 2003 L 11/1), or the famous Regulation 1/58 on the language regime in 
the EC of 6 November 1958. 

 3. See the introductory chapter of this book, Chapter 1.
 4. See Larsson’s and Trondal’s contribution in this book, p. 13.
 5. Ibid., p. 11.
 6. Even though the Commission, or on referral the Council, will adopt the fi nal decision, the 

deliberation and bargaining between the Commission and the national administrations 

Hofmann 05 chap15   591Hofmann 05 chap15   591 4/5/06   08:26:344/5/06   08:26:34



592 Conclusion

creates a framework within which multilevel actors can find mutually agreeable 
solutions.

 7. Agencies integrate national and supranational actors into a unitary administrative 
structure and mostly operate within a wider administrative framework in which they 
pursue specifi c functions.

 8. See for example the provisions calling for a very specifi c relationship between regulatory 
activity and scientifi c expertise under the WTO’s SPS agreement.

 9. Another important aspect of this policy area is the use of guidelines and notices as steering 
instruments. These seemingly ‘soft law’ tools have the effect of pre-guiding the national 
decision-makers by informing them as to likely outcomes of a Commission review of their 
approach. Traditional aspects of accountability of administrative activity are protected 
by the ECJ and CFI which have developed an understanding of the indirectly binding 
nature of the guidelines, thus being well aware of the necessity of balancing the scales 
in the inter-administrative control procedure. 

10. See Aden’s contribution in this book, Chapter 10.
11. See Trondal’s contribution in this book, Chapter 11.
12. Ibid. p. 392.
13. See Everson and Joerges’s contribution in this book, Chapter 15.
14. Ibid., p. 513.
15. Ibid., p. 521.
16. See Larsson and Schaefer’s contribution in this book, Chapter 16.
17. E. Chiti, ‘The Emergence of  a Community Administration: The Case of  European 

Agencies’, CMLR 37, 309–43 (2000), p. 328.
18. In fact there is a mismatch between functions and administrative resources in the 

Commission when compared with national bureaucracies, with the Commission 
equalling in size the administration of a major European city: H. Kassim, ‘The European 
Administration: Between Europeanization and Domestication’, in: J. Hayward and 
A. Menon (eds), Governing Europe (Oxford University Press, 2003), at p. 151.

19. Ibid., at p. 139.
20. For example E. Chiti, ‘Decentralisation and Integration into the Community 

Administrations: A New Perspective on European Agencies’, ELJ 10, 402–38 (2004), 
pp. 425–8.

21. Ibid., pp. 419–20.
22. See for example R. Mayntz, ‘Policy-Netzwerke und die Logik von Verhandlungssystemen’, 

in: A. Héritier (ed.), Policy-Analyse. Kritik und Neuorientierung (PVS-Sonderheft 24, 
1993) 44; P. Kenis, V. Schneider, ‘Policy Networks and Policy Analysis: Scrutinizing a 
New Analytical Toolbox’, in: B. Marin, R. Mayntz (eds), Policy Networks, Empirical 
Evidence and Theoretical Considerations (Frankfurt a. Main: Campus, 1991), p. 34. 

23. It is based on an interpretation of Article 10 ECT on the basis of which the Member 
States generally enforce the law that the EU produces notwithstanding the fact that in 
certain areas institutions of the EU are entrusted with the enforcement of EU law. The 
term executive federalism is today only rarely used. See, for example, by K. Leanerts, 
‘Regulating the regulatory process: “Delegation of Powers” in the European Community’, 
European Law Review (1993) 23–49; P. Dann, ‘European Parliament and Executive 
Federalism: Approaching a Parliament in a Semi-Parliament Democracy’, European Law 
Journal 11, 549–74 (2003). The concept underlying the term, however, has survived and 
still dominates mainstream EU law textbooks, see for example: R. Streinz, Europarecht 
(6th edition, Heidelberg, 2003), pp. 205 et seq.; J.P. Jaqué, Droit Institutionnel de l’Union 
Européenne (3rd edition, Paris, 2004), paras 758–62. 

24. Article I-37 mentions forms of co-operative administration only indirectly in the third 
paragraph which repeats the hidden reference to comitology, well known from Article 
211 ECT.

25. See supra note 18.
26. See for example OECD-PUMA, ‘Preparing Public Administration for the European 

Administrative Space’, SIGMA Papers, Paris, No 23 (1998).
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27. C. Demmke, ‘Undefi ned Boundaries and Grey Areas: The Evolving Interaction between 
the EU and National Public Services’, Eipascope 11, (2002/2) 10.

28. W. Wessels, ‘Verwaltung im EG-Mehrebenensystem: Auf dem Weg in die Megabürokratie?’, 
in: M. Jachtenfuchs, B. Kohler-Koch (eds.), Europäische Integration (Opladen, 1996); 
W. Wessels, ‘An Ever Closer Fusion? A Dynamic Macropolitical View on Integration 
Processes’, Journal of  Common Market Studies 35, 267–99 (1997). According to 
Wessels, the main proponent of the fusion theory, the role of national governments and 
administration helps to explain the stability and the spreading of this kind of co-operative 
approach of this system. Gradual integration of policy areas made states agree to invest 
administrative resources into the functioning of the joint system. This observation does 
not mean that EU institutions do not play a role. They develop agendas together with 
their national counterparts, albeit this joint process transforms the national actors. They 
become actors in the process by close participation in the joint procedure.

29. Pure intergovernmental structures would not be capable of addressing the joint regulatory 
problems a market as integrated as the EU’s faces. A federal structure would threaten 
the very existence of the EU Member States by creating heavy hierarchic structures, the 
Member States may not be prepared to support. The proponents of the fusion theory argue 
that this third way was characterised by decision-making and implementing strategies 
on the European level where necessary, but ‘by maintaining a major say through broad 
and intensive participation’ (W. Wessels, supra note 28, p. 287; W. Wessels, ‘Comitology: 
Fusion in Action. Politico-administrative Trends in the EU System’, Journal of European 
Public Policy 5, 209–34 (1998)).

30. This is the very tension we fi nd when analysing the concept of executive federalism, which 
is capable of explaining administrative action from an ‘external’ point of view, by looking 
for the author of, for example, an administrative decision. But that model was incapable 
of explaining the relations between the different actors from an ‘internal’ point of view, 
with its heterarchic structures often in the form of network arrangements.

31. See for example case T-188/97, Rothmans v Commission [1999] ECR II-2463.
32. The Comitology Decision, supra note 2, being a rare exception to the rule.
33. The federal ideas go all the way back to Altiero Spinelli’s ideas and the federalists of the 

mid-twentieth century.
34. See for an excellent summary of this model, K. Lenaerts, A. Verhoeven, ‘Institutional 

Balance and Democracy’, in: C. Joerges, R. Dehousse, Good Governance in Europe’s 
Integrated Market (Oxford University Press, 2002), pp. 35–88, at p. 55.

35. For a mature description of  this model by its main proponent, see for example H.P. 
Ipsen, ‘Zur Exekutivrechtsetzung in der Europäischen Gemeinschaft’, in: P. Badura, R. 
Scholz (eds), Wege und Verfahren des Verfassungslebens (Beck Verlag, München, 1993), 
pp. 425–41. Also this model is very well summarised in, K. Lenaerts, A. Verhoeven, supra 
note 34, p. 51.

36. See for an advanced version of  the model of  deliberative supranationalism, which 
was originally developed to provide adequate criteria for the normative legitimacy of 
comitology, Chapter 15 in this book by Everson and Joerges.

37. See Everson and Joerges’s contribution in this book with their presentation of deliberative 
supranationalism II.

38. See A. Verhoeven, The European Union in Search of a Democratic and Constitutional 
Theory (Kluwer, 2002), p. 124, in relation of the nature of the European Union.

39. The latter can be described ‘as constructive and multiple identity […] produced through 
the operation of the EU constitution […] gradually transforming national identity’, see 
A. Verhoeven, supra note 38, p. 160. Others have emphasised that the nation state still 
serves an important function of providing its nationals with a sense of belongingness, but 
that a European demos understood in civic terms would restrain ‘the in-reaching national-
cultural demos’ (J.H.H. Weiler, ‘Does Europe Need a Constitution? Demos, Telos and 
the German Maastricht Decision’, E.L.J. 219 (1995), p. 256. On a discussion of multiple 
demoi, see also J.H.H. Weiler, The Constitution of Europe (CUP, 1999), pp. 344–8). If  a 
European demos can therefore be constructed without recourse to state parameters, it 
should equally be possible to perceive the constitutional nature of the European Union 
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in non-statal term (N. MacCormick, ‘Beyond the Sovereign State’, MLRev. 1, 2 (1993); 
A. Verhoeven, supra note 38, p. 122).

40. See MacCormick, supra note 39, p. 8. See also N. MacCormick, ‘The Maastricht-Urteil: 
Sovereignty Now’, E.L.J. 259 (1995), at p 264. 

41. See A. Verhoeven, supra note 38, p. 364.
42. See Everson and Joerges’s contribution in this book.
43. See A. Türk, ‘Transparency and Comitology’, in C. Demmke and C. Engels (eds), Continuity 

and Change in the European Integration Process (Maastricht, 2003), pp. 175–98.
44. For further details, see Hofmann and Türk’s contribution in this book, Chapter 3.
45. Integrated administration as a phenomenon is neither entirely new, nor of course, exclusive 

to the EU. Also, although the different forms of administration have developed in an 
evolutionary fashion differing from one policy area to another, there are strong common 
features amongst the developments of the different policy areas. These features, although 
not yet establishing a body of general administrative law, can be regarded together as a 
nascent body of such general principles of European public law. Their development takes 
time. There is no guarantee for a legal system as complex and new as the EU’s to develop 
in a stringent and continuous fashion. Instead, policy developments in one area will need 
to be counter-balanced by other developments in the law, thus spinning a development 
in a permanently evolving legal system. It is exactly here where the role of  academic 
legal and political science lies – to accompany and critically review developments from 
day-to-day policies and to guide the development of the system with observations and 
considerations for further development.

46. Despite criticism (for example from C. Harlow, Accountability in the European Union 
(OUP, 2002), pp. 79–107), studies show that parliaments throughout Europe are 
developing and have developed approaches to supervision of EU policies. For an analysis 
with respect to UK parliaments, see: The UK House of Commons, European Scrutiny 
Thirty Third Report on Democracy and Accountability and the Role of  National 
Parliaments, at: http://www.publications.parliament.uk/. For Germany see: H.C.H. 
Hofmann, ‘Parliamentary Representation in a System of a Multi-Layer-Constitutions: 
Case Study of Germany’, Maastricht Journal of European and Comparative Law 10, 1–27 
(2003). For studies of Ireland, Denmark and the Netherlands, see the papers published 
as contributions to the Irish Centre for European Law’s second annual conference on 
‘The Role of National Parliaments in EU Affairs’, 25–26 May 2001, at: http://www.icel.
ie/annualCongress_two.htm.

47. The core problems for political supervision and control through parliaments are, 
however, information-gathering, timing of decision-making and resources to respond 
to the complexity and fl uidity of the system, making it diffi cult for parliaments to obtain 
suffi cient knowledge about the procedures and to react with suffi cient speed. These 
constraints need to be overcome in the frameworks of resource sharing and intelligent 
use of  indicators for politically sensitive matters. For example these could be in the 
form of information shared through the Conference of European Affairs Committees 
(COSAC) as mentioned by the Protocol of  the Treaty of  Amsterdam ‘on the role of 
national parliaments in the European Union’ or by other horizontal contacts between 
parliaments. It could also be by information received through civil servants involved in 
forms of  EU administrative governance. For a more detailed discussion, see: H.C.H. 
Hofmann, supra note 46.

48. L. Azoulay, ‘The Judge and Administrative Governance’, in: C. Joerges, R. Dehousse, Good 
Governance in Europe’s Integrated Market (Oxford University Press, 2002), 109–37. 

49. Bradley illustrates this with respect to judicial review even of the fairly well known and 
standardized procedures of comitology, see Bradley’s contribution in this book.

50. Here the Community judge faces similar problems to a judge of a member state court 
when reviewing administrative procedures with several agencies involved and complex 
structures of internal interaction. A good example for the ECJ following this approach 
is the Rothmans case/97, Rothmans v Commission [1999] ECR II-2463).

51. Such a hierarchy would be explicitly introduced by the ‘Treaty establishing a Constitution 
for Europe’. See H.C.H. Hofmann, ‘A Critical Analysis of the new Typology of Acts in 
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the Draft Treaty Establishing a Constitution for Europe’, European Integration Online 
Papers (EIoP) 7, 1–46 (2003), at http://www.eiop.or.at.

52. For example case T-342/99 Airtours plc v Commission of the European Communities [2002] 
ECR II-2585, where the CFI reviewed a merger decision of the European Commission 
(Case No IV/M.1524 – Airtours/First Choice, Commission decision of 22 September 
1999) and reviewed in detail the Commission’s analysis of the facts, the applied economic 
theory as well as its defi nition of  the concept of  collective dominance of  the market. 
Other high-profi le cases of  detailed review of Commission single-case decisions were 
the Joined Cases T-310/01 and T-77/02 Schneider Electric SA v Commission [2002] ECR 
II-4071; Joined Cases T 5/02 and T-80/02 Tetra-Laval BV v Commission [2002] ECR II-
4381, upheld by the ECJ in case C-12/03 P Commission v Tetra Laval BV, judgment of 
15 February 2005.

53. This is powerfully illustrated by Trondal’s contribution in this book. 
54. For example CEN, CENELEC and ETSI.
55. K. Lenaerts and A. Verhoeven, supra note 34, at pp. 42–3.
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64, 67

Economic and Financial Committee 
(EFC) 67

and European Council 52
Monetary Committee, replacing 63
policy co-ordination 60, 62, 63

Economic Monetary System (EMS), 
directives 249

Economic and Monetary Union 
(EMU), and Monetary 
Committee 63

economic policies, policy co-ordination 
59

Economic Policy Committee (EPC) 67
Broad Economic Policy Guidelines 

63
and European Council 52
policy co-ordination 62

Economic and Social Committee 
(ESC), administrative staff, role 
46

ECs (expert committees) 392
ECSC see European Coal and Steel 

Community (ECSC)
ECT Treaty see Rome Treaty (1958)
Ecuador, on black list, visas 304

Hofmann 05 chap15   605Hofmann 05 chap15   605 4/5/06   08:26:364/5/06   08:26:36



606 Index

EEA (European Environmental 
Agency) see European 
Environmental Agency (EEA)

EEC Treaty see Rome Treaty (1958)
effectiveness principle, agenda setting 

18
effects threshold, impact assessment 

476, 478
EFSA see European Food Safety 

Authority (EFSA)
Egeberg, M. 31, 32, 402
EIA (environmental impact 

assessment) 469, 474, 484, 486
Eionet (European Information 

Observation Network) 91
EIOPC (European Insurance 

and Occupational Pensions 
Committee) 253–4

EIPA (European Institute of Public 
Administration) 399–400

EMCDDA (European Monitoring 
Centre for Drugs and Drug 
Addictions) 86

EMCO see Employment Committee 
(EMCO)

EMEA (European Agency for 
the Evaluation of Medicinal 
Products) 86, 87, 89

Employment Committee (EMCO)
and European Council 52
policy co-ordination 62, 64–5

employment policy, policy co-
ordination, EU level 59

EMS see Economic Monetary System 
(EMS)

EMSA (European Maritime Safety 
Agency) 86, 87

EMU see Economic and Monetary 
Union (EMU)

enforcement agencies, Member States’ 
administrations as 2

enforcement networks, policy 
implementation 91, 92–3

ENISA (European Network and 
Information Security Agency) 86

enlargement, asylum and immigration 
policy 296–7

environmental impact assessment 
(EIA) 469, 474, 484, 486

environmental policy, comitology in 
116–24

‘basic elements’ 125–6
chemicals 121
committees

Art. 18, competences of 120
competences 120, 122, 123
dangerous substances 122
GMOs 123
rise of, reasons 115–16
systematic approaches 117–19

and democracy 124–5
and European Commission 129, 130
GMOs 121, 123–4
Köster ruling 123, 125, 424
legal aspects 128–34
legitimacy, democratic 124–8

through information 127
through participation 127–8

Standard Rules of Procedure 127
statistical data 116–17
traditional and new approaches 

125–7
waste 119–20
see also comitology; Comitology 

Decision 1987; Comitology 
Decision 1999

EP see European Parliament (EP)
EPC (European Political Co-

operation) 361, 381
EPSCO see Council for Employment, 

Social Policy, Health and 
Consumer Affairs Council 
(EPSCO)
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